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Executive Summary
In a number of respects there would appear to be a natural fit between the MDGs and a limited range of specific human rights norms.  Yet neither the human rights nor development communities have unreservedly embraced a marriage between the two approaches.  It is important to understand why.  The first set of reasons is of general applicability and concerns the historical division between the two communities, reflecting different disciplinary assumptions, the influence of the Cold War, and competing institutional and jurisdictional claims.  In recent years efforts to promote ‘rights-based approaches to development’ have made considerable headway within the UN system, but progress has been more impressive on paper than in practice.  It has, however, served to underscore the potential commonality of efforts to ensure HR/MDG synergies.
The second set of reasons explaining the reluctance relates to concerns on the part of the human rights community about the nature of the MDG project as a whole.  Not much  can be done about essentialist critiques that would impugn any selective, numerically focused, and essentially pragmatic approach such as the MDGs.  But other human rights-related critiques can and should be addressed.  They are directed at: the perceived technocratic nature of the process, the limited goals which are set (e.g. only halving poverty, rather than eliminating it), the lack of a full human rights framework especially in relation to civil and political rights, a failure to address the private sector, the perception that a commitment to the MDGs would absorb too much of the time, energy and resources currently devoted to human rights campaigns (including those focused on women’s rights and children’s rights), and inadequate monitoring and follow-up.
This report suggests that most, if not all, of these critiques can be dealt with by specific, targeted measures.  It then reviews some of the reasons why the development community should consider making the necessary adjustments so that the MDG campaign can benefit fully from the advantages offered by incorporating the human rights dimension.  These include: the advantage of building upon legal obligations already voluntarily undertaken by governments which have ratified human rights treaties; the mobilizational potential of rights discourse; the added value and credibility brought to the MDGs by applying norms of non-discrimination and equality to ensure that aggregated approaches do not neglect individuals; the specificity given to vague terms such as participation and empowerment when particular civil and political rights norms are invoked; the potential role of human rights institutions which already exist at the national level in many countries; and the potential contribution of increasingly sophisticated international accountability mechanisms in the human rights arena.

The paper then examines the legal status of the MDGs, and particularly the claim that they reflect customary international law and are thus binding on all governments.  It concludes that a plausible claim can be made that at least some of the MDGs enjoy this status.  It is, however, very difficult to argue that a human rights-based obligation has emerged which would require wealthy countries to provide specific assistance to any developing country which is unable to meet the economic and social rights of its citizens.  On the other hand, the case is potentially much stronger in favour of the gradual emergence over time of such an obligation linked to the MDG commitments which have been reaffirmed so often by developed countries and the much more limited, specific and feasible nature of any such obligations. An important step in this direction is to report upon and monitor specific undertakings given by developed countries in the MDG context.
The paper next considers the relationship between the MDGs as currently promoted and the two sets of human rights.  In relation to civil and political rights the text of the Millennium Declaration contains a significant number of important references but these are not reflected in any of the specific MDGs.  By taking the BWI’s Global Monitoring Report 2004 as a test case the study concludes that there remains strong resistance to the inclusion of human rights within the MDG framework, that while rule of law-type issues are addressed they are defined restrictively, and that instrumentalism – rather than principles or obligations – is the main reason why such issues are included at all.  In relation to economic, social and cultural rights, consideration is given to whether poverty is, per se, a human rights violation, the extensive overlap between these rights and the key MDG targets is noted, and the importance of an approach which integrates both sets of human rights is emphasized.

The paper then considers the role currently accorded to human rights in reporting on the MDGs.  It contrasts the markedly human rights-conscious approach reflected in the theory – represented by the UNDP Human Development Reports and the UNFPA State of World Population 2004 Report – with the treatment accorded in practice to human rights, as illustrated by the great majority of national MDG reports, in which the issue is either absent or rates a tokenistic reference.  The few exceptions serve mainly to demonstrate what could be done but is not.  The paper considers some of the reasons for this neglect and argues that a failure to remedy it will reinforce the concerns of those who see the MDGs as a human rights-free zone.
Against this background the report tackles the two major issues of how the MDG process can be made more human rights-aware and how the human rights framework can enhance the effectiveness of the MDG initiative.  Several critiques of existing ‘human rights-based approaches’ are identified: they not infrequently tend to gloss over the complexities, idealize the characteristics of the human rights mechanisms, are overly demanding, and are poorly attuned to the need for operational priorities.  Human rights advocates need to prioritize, stop expecting a paradigm shift, and tailor their prescriptions more carefully.  The key elements in a new approach to ensuring effective complementarity between HR and the MDGs are: (i) overt recognition of the relevance of human rights obligations; (ii) ensuring an appropriate legal framework; (iii) encouraging community participation but doing so in a realistic and targeted way; and (iv) promoting MDG accountability mechanisms.  All of these elements should avoid being too prescriptive.  Instead, what is needed is faith in the dynamism and self-starting nature of the rights framework once it is brought inside the gates.
The final part of the paper notes the new emphasis on accountability in the development literature which highlights the potential relevance of international human rights accountability mechanisms.  But research shows that the UN Commission on Human Rights and its Special Rapporteurs have taken minimal account of the MDGs, despite a rhetorical embrace.  The treaty bodies which monitor states’ human rights obligations have also largely ignored the MDGs and the paper sets out various ways in which this might be changed.
Principal recommendations
(i)
There are clear synergies and commonalities of interest between the human rights and development communities in relation to the MDGs.  Both sides need to make a greater effort to identify an acceptable modus operandi (para. 16).

(ii)
The human rights community should take the MDGs much more seriously.  It is the single most important and pressing initiative on the international development agenda and provides an opportunity for collaboration which has no parallel (para. 16).

(iii)
Human rights proponents have put forward many critiques of the MDGs.  These should be acknowledged (paras. 18-23), and systematically responded to (paras. 24-28).

(iv)
The role of private actors, especially corporations, in relation to the MDGs should not be neglected.  The main responsibility rests with the state and the Human Rights Committee has spelled out ways in which the situation can be approached (paras. 29-33).

(v)
The claim of at least some of the MDGs to the status of customary international law norms should be promoted within the MDG framework (paras. 40-42)

(vi)
The best way to advance the claim that developed countries have international responsibility for ensuring that all states can meet the MDGs is for the industrialized countries to accept clear reciprocal undertakings (para. 49).

(vii)
Efforts to meet the MDGs should be conceptualized and presented within a clear human rights framework.  While the Millennium Declaration itself does this, the vast majority of analyses produced by the development community entirely neglect this dimension (paras. 50-61).

(viii)
While the slogan that ‘poverty is a violation of human rights’ is potentially justified, the legal foundation for such a statement is a qualified one and care should be taken in using the slogan (paras. 63-70).

(ix)
Wherever possible the various MDGs ought to be presented in terms that highlight their status as universally recognized economic, social and cultural rights (e.g the right to education and the right to food) (paras. 71-74)

(x)
The MDG National Reports reveal a highly unsatisfactory approach to the human rights dimensions of the issue (paras. 84-95).  Efforts should be made to ensure that future reports contain a separate section addressing a specific list of human rights issues that are of essential relevance to the MDG campaign (paras. 96-100).

(xi)
Human-rights based approaches to development have made a major contribution to understanding the issues involved but for the most part they are overly ambitious and fail to set clear priorities (paras. 101-123).  

(xii)
The way forward is for the human rights component of the MDG initiative to emphasize four elements.  Thus, MDG strategies and reports should:

· expressly recognize the relevance of the country’s national and international human rights obligations to the MDG effort (paras. 126-31);

· define what is considered to be the appropriate legal framework within which the MDG targets can be met in a context which respects human rights (para. 132);

· affirm that broad-based and meaningful participation in decision-making will be sought, and spell out what this means in practice. Where any international human rights body has indicated that any aspect of the freedom of individuals to participate is currently limited in the country concerned this should be noted and addressed (para. 135); and

· identify domestic institutional arrangements for monitoring MDG processes and outcomes.  Ideally a clear role in this respect should be accorded to the national human rights commission or equivalent agency (paras. 136-38).

(xiii)
Monitoring and accountability mechanisms are essential, as has been emphasized very clearly in the major reports by the World Bank, IMF and UNDP published in 2004 on the PRSP initiative.  These organizations should be urged to consider how the relevant and extant human rights monitoring arrangements might be relevant in this respect.

(xiv)
In this context the UN Commission on Human Rights, its relevant Special Rapporteurs and the UN human rights treaty monitoring bodies have important roles to play to ensure that human rights monitoring is adapted to take full account of the MDG commitments.  Since their contributions to date have been disappointing it is recommended that: the Commission should adopt an explicit resolution calling for closer collaboration, where appropriate, between the various mechanisms that report to it and the MDGs; the Special Rapporteurs should focus more systematically on the MDGs in all aspects of their work and especially in the context of country missions; and that the treaty bodies should adopt a range of initiatives designed to promote the MDGs while also reinforcing their own efforts (paras. 165-72).

A HUMAN RIGHTS PERSPECTIVE ON THE 
MILLENNIUM DEVELOPMENT GOALS 
Philip Alston

1. Introduction

1.
Are the aims, assumptions and processes of the Millennium Development Goals [MDG] initiative entirely consistent with those of international human rights law?  Or are they more accurately characterized as being: (ii) potentially complementary; (iii) not necessarily inconsistent; (iv) duplicative; or (v) competing alternatives?  All of these characterizations have been put forward in the now burgeoning literature.

2.
The 2003 Human Development Report made the case in a nutshell for the first option: The Millennium Development Goals not only ‘mirror the fundamental motivation for human rights’, but they also ‘reflect a human rights agenda – rights to food, education, health care and decent living standards’.
  And the UN High Commisssioner for Human Rights reported in 2002 that ‘[t]he strategies to reach the Millennium human rights goals and the Millennium development goals reinforce and complement each other.’  Indeed, in her view, [m]ost if not all of the strategies to achieve the [MDGs] operate within a human rights framework.’

3.
Indeed it is often assumed that the MDGs and human rights are not just significantly overlapping and mutually reinforcing, but fully compatible and complementary.  They are seen as a natural fit, driven by the same objectives, using very similar means, facing common obstacles, and relying on closely related constituencies and political dynamics in order to make progress.  As Jahan has put it, the MDGs ‘are solidly anchored, both in terms of substance as well as process, into human rights’.

4.
It would be a mistake, however, to take this love-in too far, either at the conceptual or empirical level.  In fact the MDGs reflect only a partial human rights agenda and a clear challenge exists to ensure that there is full mutual compatibility.  Merely wishing it so will not make it so.  While an ideal version of the MDGs is certainly compatible, a barebones version which is sometimes put forward might accord only a token role to civil and political rights and endorse a very limited portion of the overall economic, social and cultural rights agenda.  Thus the differences need to be acknowledged and strategies need to be identified for ensuring authentic compatibility.
5.
If the natural synergies that would seem to exist within the MDG/HR equation are to be realized there is a great deal that needs to be done.  The existing situation is far from exploiting those synergies and it is by no means clear that the constituencies which support and promote either of the two sides of the equation are yet convinced of the value of close collaboration.  
6.
On the MDG side, references to human rights are relatively fleeting, rarely rely on any precise formulations and generally content themselves with an occasional reference to the Universal Declaration of Human Rights or the Declaration on the Right to Development.  As we shall see below, there are precious few references to human rights terms or concepts in the 60 or so national MDG reports prepared to date.
  And in these and other analyses there seems to be an enduring predilection for the use of alternative terms, one of the principal attractions of which is that they have no fixed normative content, at least when seen from a human rights perspective.  Terms such as governance, equity, participation, dignity have much to be said for them but unless rooted in identified standards their meaning is conveniently open-ended, contingent, and too often subjective.

7.
The response to the MDGs on the human rights side has not been perfect either, as detailed below.  The MDGs have drawn remarkably limited attention in the context of either the General Assembly’s deliberations on human rights matters, or those of the Commission on Human Rights.  While some of the latter’s Special Rapporteurs have made occasional reference to the Goals, their focus has been neither systematic nor sustained, and none of them has sought to make strong use of them as a basis for his or her work.  The human rights treaty monitoring bodies have also paid only scant attention to the Goals, and human rights NGOs, while not hostile, seem to have been wary of them.  The major NGOs have acknowledged their existence but done little more, many women’s rights groups have engaged directly with them but a significant number has also expressed strong reservations about the desirability of full engagement, and children’s rights groups have generally failed to make systematic use of the MDGs, although an increasing number of critiques is starting to emerge.
8.
Nevertheless, the resulting picture is far from being entirely negative and there are some grounds for optimism.  The strong support manifested in UNDP’s Human Development Report 2003, the openness of the Millennium Project to human rights in general and women’s rights in particular, and the extent to which there really is a natural potential fit between the two frameworks, should lead us to see the overall picture as one in which both sides are open to closer collaboration.  The shared interests between the MDGs and the HR framework are strong and the challenge is to devise means by which to effectively realize the potential synergies.  The conclusion reached by the Human Development Report 2000 remains entirely apposite to the MDG/HR relationship:
Human development and human rights are close enough in motivation and concern to be compatible and congruous, and they are different enough in strategy and design to supplement each other fruitfully. A more integrated approach can thus bring significant rewards, and facilitate in practical ways the shared attempts to advance the dignity, well-being and freedom of individuals in general.

Overcoming the Historical Legacy
9.
In many respects the relative reluctance of both sides on the HR/MDG equation to embrace one another is no more than a continuation of the separate paths taken by human rights and development issues in the course of the first 45 years or so of the post World War II era.  In fact, the analysis contained in the present report provides a convenient and useful lens through which to survey the current state of the HR and development relationship in general.
10.
For several decades after the proclamation of the UN Charter, with its path-breaking human rights provisions, and the subsequent adoption of the Universal Declaration of Human Rights in 1948, the energy invested by the international community into the promotion of a development agenda and a human rights agenda resulted in products that were deliberately kept entirely apart from one another.  Rare was the development context in which it was considered appropriate, productive, or politically acceptable to make mention of human rights considerations.  Development economists, as well as the leading institutional generators of development policy, did little to undermine the resulting artificial separation.

11.
The end of the Cold War and a range of associated factors opened the doors to change, and the work of Amartya Sen in some respects epitomized the new approach.  Within the United Nations system UNICEF took the lead in the mid-1990s in linking children’s rights and operational development programs
 and in embracing the Convention on the Rights of the Child and the Convention on the Elimination of All Forms of Discrimination against Women as foundations for the Organization’s work.  This process also has relevance to the focus of the present paper because in some respects the goals that had been agreed upon at the 1990 World Summit for Children were subsequently understood and promoted in terms of the specific legal obligations undertaken by countries which had ratified the CRC.

12.
UNDP’s Human Development Reports were also at the cutting edge from 1990 onwards in terms of bringing human rights issues in out of the cold.  In particular, the publication of the Human Development Report 2000, which developed the theme of human rights and development in considerable depth, constituted a definitive watershed by bestowing an essential legitimacy on efforts to explore and understand the links between the two policy agendas.  These innovations were also reflected elsewhere in the international development community.  The much-cited World Bank report Voices of the Poor, 
 based on interviews with over 60,000 persons and the subsequent World Development Report 2000/2001 highlighted new approaches to poverty analysis.  While the latter’s approach was built upon the three ‘pillars’ of opportunity, empowerment and security, the former served to highlight the importance of addressing questions of empowerment and not only the availability of goods and services.
  The ten ‘assets and capabilities’ identified by the interviewees in the Voices report had very clear analogues within the human rights framework.  In the past few years this evolution in thinking has given rise to a substantial number of efforts within and among UN agencies designed to promote a creative synthesis between the human rights and development approaches.  These are epitomized in the ‘Common Understanding on the Human Rights Based Approach to Development Cooperation’ adopted in 2003
 at a meeting involving some ten UN agencies and a wide range of other development agencies,
 which gave an imprimatur of sorts to such analyses and approaches.  The three main elements of the ‘Common Understanding’ were:
1.  All programmes of development co-operation, policies and technical assistance should further the realisation of human rights as laid down in the Universal Declaration of Human Rights and other international human rights instruments. 

2.  Human rights standards contained in, and principles derived from, the Universal Declaration of Human Rights and other international human rights instruments guide all development cooperation and programming in all sectors and in all phases of the programming process. 

3.  Development cooperation contributes to the development of the capacities of ‘duty-bearers’ to meet their obligations and/or of ‘rights-holders’ to claim their rights.

13.
But despite the adoption of such statements and programmatic efforts to give them substance, the level of engagement on both sides has nevertheless continued to be uneven at best.  In a recent analysis Darrow and Tomas concluded that the ‘continued credibility of rights-based approaches demands a higher degree of conceptual rigour and clarity than has prevailed in the past, along with a frank appraisal of their relative strengths and limitations.’
  
14.
We return below to some of the reasons why the apparent embrace of human rights-based approaches to development have a long way to go if they are to succeed in transforming practical approaches pursued by international agencies and their national level interlocutors.
  For present purposes, it must suffice to note that while the relationship between human rights and development is now much more clearly understood than was the case ten years ago, and a great deal has been written about human rights-based approaches to development, the operationalization of such approaches has been extremely uneven.  As a result, many development practitioners remain unconvinced of their utility even when they are favourably disposed in principle.
15.
It is against this general background that the HR/MDG debate has emerged in the past couple of years.  Unsurprisingly, it is not a debate which is without its mutual suspicions on the part of the chief protagonists.  But the process of rapprochement has at least begun and human rights NGOs, at both the national and international levels, are now paying some attention to the MDGs.  Thus, for example, the Secretary-General of Amnesty International observed in her foreword to Amnesty’s Annual Report 2004 that ‘there is a real risk that the targets of UN Millennium Development Goals … will not be achieved because international attention and resources have been diverted to the “war on terror”.’
  But this statement also illustrates the tendency of human rights groups to see the MDGs through a particular lens which relates more to other issues that they are tackling rather than to view them in a sustained or programmatic ways which would relate the Goals to economic, social and cultural rights, or to civil and political rights.  In the same report, Amnesty acknowledges that ‘despite the increasing discourse on the indivisibility of human rights, in reality economic, social and cultural rights are neglected, reducing human rights to a theoretical construct for the vast majority of the world’s population’.
  There are, nonetheless, grounds for limited optimism in the sense that some of the major human rights groups are beginning to focus their attention on economic and social rights.

16.
The result of the limited convergence between the MDG and human rights agendas is that while a potential commonality of interest has been acknowledged, not enough has yet been done in concrete terms to explore the exact nature of the relationship.  From the perspective of the human rights community this amounts to a major missed opportunity given that the realization of the MDGs is arguably the single most important and pressing initiative on the international development agenda and that there are a great many possible points of mutual reinforcement.  From a development perspective it is equally problematic given the extent to which the MDG agenda could be promoted in the context of the multifarious activities undertaken at both the domestic and international levels to promote respect for human rights.  Yet there are obvious synergies and commonalities of interest between the two and there is potentially much to be gained if progress can be made towards identifying an acceptable modus operandi.
17.
Much of the focus of this paper, therefore, is on the ways in which the human rights community might be encouraged or persuaded to mobilize itself to make a contribution to the MDG campaign and to ensure that the relevant effort is undertaken in ways which contribute to advancing the human rights agenda.  Consideration is also given to the ways in which the development community might better respond to the critiques and concerns which have been expressed, from a human rights perspective, in relation to the MDGs.
2.  Human Rights Critiques of the MDGs

18.
Despite the constructive focus of the present analysis, the appropriate starting point is to recognize that, on both sides of the HR/MDG divide, various reasons have been put forward for maintaining a large degree of separation between the two agendas.  Thus an effort to identify the opportunities for synergy, can usefully begin by recognizing the obstacles that exist.  An acknowledgement of some of the main criticisms that have been made at least provides the opportunity to design a strategy which responds to, and seeks to take account of, at least some of the concerns.
19.
Before looking in detail at some of the criticisms directed at the MDGs it should be noted that some essentialist critiques have been made that focus not on the details or the emphasis but on the very concept itself.  The approach of the MDGs is essentially a narrowly focused one, quantitative in orientation and, despite the relative ambition of the Goals, more pragmatic than idealistic.  One of the essentialist critiques, exemplified by the work of Thomas Pogge, posits that the MDGs do not go nearly far enough to warrant support.  Pogge’s analysis is focused in particular on the first of the Goals – that of halving world poverty rates by 2015.  In his view, such a formulation is radically under-ambitious and actually constitutes a dramatic lowering of goals previously endorsed in United Nations fora such as the 1996 Rome Declaration on World Food Security.  He goes as far as to characterize the embrace of the Goal as a crime against humanity on a particularly large scale, an allegation justified on the basis that the Goal amounts to the toleration or acceptance of the fact that by the year 2015 the world is prepared to countenance at least half of today’s poor continuing to live in a state of poverty and deprivation.

20.
Another essentialist critique has been put forward by those who believe that the setting of goals such as the MDGs is not only wholly unrealistic in terms of international experience to date but is positively counter-productive in the sense of giving rise to false hopes and expectations which will inevitably be dashed.  The latter critique is one leveled also against human rights and which has a rather distinguished pedigree starting with Edmund Burke’s famous critique of the French Revolution for encouraging the common people to think that they had rights which they clearly did not.  Maurice Cranston’s critique of economic and social rights, first published in the 1960s, runs along similar lines.  In his views such matters cannot be the subject of human rights because ‘[f]or a government to provide social security … it has to have access to great capital wealth. … The government of India, for example, simply cannot command the resources that would guarantee’ each Indian an adequate standard of living.
  It is somewhat ironic in this context that the first MDG might in fact be met on a global basis precisely because of the progress made towards poverty alleviation by India and China.

21.
Several authors have used comparable arguments to criticize the MDG focus on time-bound universal targets.  Clemens, Kenny and Moss, for example, have warned that the MDGs could end up ‘undermining the cause by over-reaching on the targets and over-selling the efficacy of aid’,
 by ‘making the perfect the enemy of the good’,
 and by ‘creating a climate of inaccurate pessimism about development and aid’.
  The critique rests on several concerns.  One is that many countries are bound to fail to meet the goals because of their ambitious nature and that, as a result, ‘[s]ome governments pursuing wise policies and making historically encouraging progress on development indicators could be weakened or delegitimized by the label of “failure” in 2015.’
  Another is that countries which do not receive the scale of aid called for can pass the buck for the failures which are really due to their own poor policies.  And finally, failure could ‘undermine constituencies throughout the developing world for necessarily slow but essential reforms toward transparency, accountability, rule of law, and meritocracy.’
  The authors conclude that the MDGs should be treated not as genuine time-bound targets but as ‘reminders of the stark contrast between the world we want and the world we have’, or in other words simply as a way of keeping the crisis of world poverty in the headlines.
22.
In some respects the critiques represented by Pogge on the one hand and Clemens, Kenny and Moss on the other, might be seen to cancel one another out.  The first points to a ‘criminal’ lack of ambition which tolerates continuing neglect, while the second argues that gradualism is the only way and that reminding governments and others of the extent to which they are neglecting the fundamental needs of their citizens is potentially counterproductive.  From a human rights perspective, Pogge is correct in insisting that governments should be held to the standards reflected in their international human rights obligations, although the dimension of resources cannot be left out of the equation.  Clemens et al are correct in pointing to the potential disillusionment that will follow if the MDGs make little or no difference to the status quo despite efforts to depict them as being fundamentally different from all of the previous broken promises made by governments in international development fora.  But of course that is precisely the point of the MDGs.  They represent a quest to achieve what has not been achieved before, to transform expectations and results by virtue of a concerted, focused, mobilizing campaign at all levels to address the intolerable poverty and misery that has been permitted to persist for so long.
23.
In addition to these criticisms, a range of human rights-specific critiques have been put forward.  The following survey is designed to give a brief taste of the objections that have been raised.
  Some are clearly more significant than others and an attempt to respond to those follows below.
(a) Processes of adoption

The MDG process is top-down and has not come from the grassroots up – it is, in effect, an imposition by governments acting through the UN General Assembly.

(b) Content

The MDGs do not contain any particular focus on rights, thus effectively sidelining rights as though they were a marginal or token issue.

From a human rights perspective the MDGs are problematic because of their selectivity which also involves the exclusion of certain rights.

The MDGs’ preparedness to settle for half measures (e.g. halving poverty, instead of eliminating it) is incompatible with the HR commitment to the right of every individual and the need to seek comprehensive solutions.

The MDGs represent a one-size-fits-all prescription, and are not tailored to the specific needs of individual countries.
The MDG definition of poverty is too narrow, and its emphasis on specified goals takes poverty out of its broader context.

(c) Focus

The MDGs are state-focused at a time when privatization and other policies are making the state less capable of responding.  
(d) Relationship to other initiatives

MDGs are superfluous because the adoption of the alternative framework of a rights-based approach to development would take care of all of the issues.

The MDGs process will be used by governments and donors to distract attention from the real human rights issues.
The MDGs compete with other frameworks through which NGOs and civil society are already working effectively, such as the Beijing follow-up.

The MDGs framework does not address private actors, including transnational corporations, which often have a major role to play in MDG satisfaction or non-satisfaction.

(e) Monitoring and follow-up

The MDGs do not provide for any in-depth analytical review of progress achieved or of shortcomings.

Devoting time to the MDGs will distract energy and resources away from existing human rights mechanisms.

Responding to the Critiques
24.
While these criticisms should certainly not be lightly dismissed, there are grounds for suggesting that many of them are able to be remedied and that the challenge can be situated in a broader context which would provide at least some of the reassurances sought by the human rights community before it is prepared to commit to the MDGs in any strong form.  Perhaps the most important response is to emphasize that support for the MDGs by human rights groups need not involve tradeoffs by the latter.  Nor should any such efforts be seen as part of a zero-sum game in which work done on MDGs detracts from that which can be done for HR.  There are many ways in which the two can reinforce one another and in which a win-win outcome is possible.  Take for example the struggle to ensure that women enjoy their basic economic and social rights.  It is widely accepted that these rights have not received the attention they warrant and that many governments are reluctant to treat them as full-fledged human rights.  The introduction of the MDG rationale for pursuing many of them brings in a reinforcing argument and helps to underscore the instrumentalist rationale which complements the principled or normative commitment to such rights.  An MDG orientation should have the potential to involve new, previously unengaged groups in the human rights struggle, and, ideally, to mobilize additional resources which would be unlikely to be forthcoming on the basis of an exclusively human rights-based effort.
25.
Another response is that many of the criticisms are directed against a lowest common denominator version of the MDG strategy, one that closes out considerations that are not explicitly stated in the Goals, one that insists on taking up all of the available space and excluding additional rights, one that demands the exclusive attention of civil society, and that will generate no additional resources, thus reducing the amount available for broader human rights endeavours.  But, as will be argued below, it is both possible and desirable to insist on a contextualized MDG approach, one which is located within a human rights framework, one which is flexible and able to be adapted to local needs and changing circumstances, and one which will involve the mobilization of additional resources.  In brief, there are versions of the MDG strategy which are potentially very human rights friendly.
26.
In addition, much of the analysis in this and other reports is designed to identify measures that can be taken by the major players in the MDG initiative to reinforce the human rights dimensions of the project and to reassure the human rights community in various ways that the agenda is not going to be promoted in ways which ignore or downgrade human rights.  As noted below there are various steps in this direction which could usefully be taken in the near future.

27.
Another general observation which is prompted by many of the criticisms is that they tend to see the existing arrangements in relation to human rights through rose-coloured glasses, rather than recognizing that the HR framework actually shares a number of weaknesses, as well as strengths, with the MDG framework.  In many cases the effort required is to strengthen both rather than to sing the praises of the former and then reject the latter as being inadequate.  Several examples are pertinent in this regard.  The suggestion that the MDG process is a top-down rather than a grassroots one is true in some respects, but equally it is true of the human rights that were first proclaimed in 1948 by the UN General Assembly in the Universal Declaration of Human Rights.  Similarly some of the criticisms of the shortcomings of arrangements to monitor and promote the MDGs risk overstating the effectiveness of the human rights monitoring system, despite the obvious shortcomings which the latter continues to manifest.  On the other hand, the MDG process, for all its non-treaty based informality, has a number of strengths which are not to be under-estimated including the possibility of significant domestic constituencies and the potential to mobilize groups such as international donors and multilateral agencies which have scarcely engaged at all with the human rights enterprise.  Finally the allegation that the MDG project reflects a one-size fits all approach, can be leveled equally well against the aspirations of a universalist human rights regime.  By the same token, however, both frameworks need to identify ways of tailoring and adapting what they have to offer, while not trading off the essentials.
28.
Finally, there are also various problems that the two approaches have in common.  One has just been mentioned, another is the risk of misuse by governments acting in bad faith, and another is the challenge of the ‘privatization of human rights’.  The latter is of sufficient relevance to warrant detailed attention in the present context. 
The Privatization of Rights
29.
As one author has noted critically in relation to the MDGs, ‘the identifying of MDGs relating to universal primary education, and maternal and child mortality in an environment in which these very services are being eroded by a combination of privatization and removal of subsidies … seems rather ironic.’
  But this objection can be made equally of both the MDGs and of the HR arena, at least to the extent that no attempt is made to ensure both that the state retains certain responsibilities in relation to public functions and to encompass in some way the activities of private actors.  The issue is a major one and its implications have been recognized in the MDG context.  Humphreys and Varshney have recommended in relation to conflict situations that specific measures be taken to address the major role played by what they term the international private sector.  The policy priorities they recommend in relation to the MDGs are: (i) to make MDG-related development financing conditional upon respect by the recipients of guidelines for corporate action, in particular the ‘Norms on the Responsibilities of Transnational Corporations and Other Business Enterprises with Regard to Human Rights’ put forward in 2003 by the U.N. Sub-Commission on the Promotion and Protection of Human Rights; (ii) to establish a ‘monitoring and research unit’ within the framework of the UN’s Global Compact initiative; and (iii) to legislate for mandatory disclosure of payments to governments made by corporations involved primarily in the exploitation of natural resources.

30.
While it is indeed essential to focus on the role of the private sector, it is unlikely to be sufficient to do so only to the extent that corporations are, or might be, involved in conflict zones.  Much of the critique of privatization concerns the power now exercised by private actors exercising what were once seen to be public functions such as running schools, prisons, water, gas and electricity companies, public transport, or even welfare services.  These settings are often exclusively national and may or may not involve conflict.  Even when directed specifically at the challenge of responding to conflict situations, it will be necessary to have a set of policy recommendations which are of more general application and which address the crucial issues of why, when and how the private sector can be held directly accountable.  Moreover, there are various specific measures which might be more appropriate in conflict situations, such as the invocation of the international criminal responsibility of corporate employees and arguably of the corporations themselves in situations involving war crimes or crimes against humanity.

31.
Finally, policy prescriptions which seek to build on both the UN Norms and the Global Compact will need to explain how they aim to reconcile what are generally seen as competing or alternative policy approaches.  In this regard the Global Compact is seen as being determinedly voluntary in nature, respectful of the unique role of the private sector and of the characteristics which distinguish it from the public sector, and as not seeking to impose any mandatory accountability per se on the private sector.  The UN Norms are, for the most part, a response to what was seen as the inadequacy of such approaches.  They are premised upon the assumption that human rights obligations can be imposed directly upon corporations, that some form of monitoring is indispensable, and that consequences, whether civil or criminal, ought to attach to failures to respect any of the Norms.

32.
In the human rights framework, an effective response to the growing role of the private sector in relation to activities impinging upon the realization of the MDGs would involve several different elements.  The first is an insistence upon the state as the actor with ultimate responsibility for ensuring respect for human rights.  The Human Rights Committee has recently outlined the legal dimensions of this strategy in its General Comment No. 31.  It began with the proposition that while the ICCPR cannot ‘be viewed as a substitute for domestic criminal or civil law’, states’ obligations nevertheless require them to protect individuals ‘not just against violations of Covenant rights by [State] agents, but also against acts committed by private persons or entities that would impair the enjoyment of Covenant rights in so far as they are amenable to application between private persons or entities’. The latter qualification is of major importance and leaves open to debate the extent to which certain rights are indeed amenable.  The Committee then goes on to offer a potentially more flexible version of a well-established and much cited approach according to which acts violating the Covenant would be characterized as violations by the State in circumstances in which the latter had permitted or failed ‘to take appropriate measures or to exercise due diligence to prevent, punish, investigate or redress the harm caused by such acts by private persons or entities.’  The Committee also recalled several provisions of the Covenant which explicitly impose ‘positive obligations on States Parties to address the activities of private persons or entities.’  Amongst these it included ‘fields affecting basic aspects of ordinary life such as work or housing [in which] individuals are to be protected from discrimination …’.

33.
In other words, States are required to do their utmost to ensure that private actors do not violate human rights but the Committee is not prepared to go so far as to say that, in the absence of effective action by the State, international law imposes direct obligations on private actors such as private health care or water service providers, or transnational corporations.  This may well prove to be an overly cautious approach in the years ahead as efforts evolve to ensure that such private actors are able to be held to some forms of direct accountability where there is no effective alternative.

3.  Comparing the MDGs with Human Rights 

34.
This part of the paper deals with four main issues: the legal status of the MDGs compared with that of human rights norms; the extent to which responsibility for the realization of the MDGs can be internationalized so as to generate obligations upon third states; the role of civil and political rights within the MDG framework; and the relationship between economic, social and cultural rights on the one hand and the equivalent MDGs on the other.  In the latter context, particular attention is paid to some of the most frequently cited criticisms of the relevant category of human rights and the implications of those criticisms.

(a)  The Legal Status of the MDGs versus that of Human Rights

35.
One of the most important techniques by which innovative approaches become part of international law is through the evolution of customary international legal norms which, although usually not codified in treaty form, have become sufficiently widely accepted in practice that they are arguably binding upon governments despite their original intent not to bind themselves.  At first glance it would seem relatively easy to make the case that the aim of ensuring that the MDGs are met within their respective time frames has assumed the status of a binding obligation upon governments by virtue of the fact that they have reiterated the commitment so frequently and on so many solemn occasions.  When large numbers of heads of state or government congregate together, along with foreign ministers and other dignitaries, and solemnly declare their abiding commitment to meet a set of MDGs – as they did in the context of the 2000 Millennium Declaration, and again at both the Johannesburg World Summit on Sustainable Development and the Monterrey Consensus, each in 2002 – there would seem to be good reason to assume that they meant what they said and that they had thereby undertaken a form of obligation which should have some legal consequences.  This, after all, is the trajectory that many commentators argue occurred in relation to the Universal Declaration of Human Rights, adopted on the agreed basis that it did not generate any legally binding obligations, and then claimed by many some decades later to have attained the status of customary law as a result of having been so consistently endorsed and invoked by governments of every kind.

36.
It is not surprising therefore that Nankani, Page and Judge have suggested in a recent analysis that the MDGs ‘arguably have the status of international customary law’.
  But before endorsing that position it is salutary to recall that the equivalent claim when made in relation to the Universal Declaration as a whole rather than to a limited range of its component rights is contested by many scholars and not widely endorsed by governments.  But perhaps the MDGs are different, in the sense that their universality, their content, and their priority are not contested and in any event the aim is only to assist governments to achieve what they have said is in their own interests.  Ironically the view that the Goals are binding has been put forward most vigorously by some of the private groups that are hostile to the UN and to what they see as its ambitions towards world government.  In their view, the MDGs have been ‘automatically [incorporated] into international law’ as a result of the signature of the Millennium Declaration by 152 heads of state.  The result is said to be to ‘give the UN all the authority it needs to move ahead and implement all of the changes that are included in the Declaration that do not require a change in the UN Charter.’

37.
There are several questions that need to be considered in this connection.  The first is whether the various affirmations of the MDGs by governments appear to satisfy the criteria required for a norm to become a part of customary law.  They are consistent state practice combined with opinio juris or an intention to be bound on the part of governments following the norm.  Although a number of human rights norms are widely agreed to have achieved this status,
 the difficulty of applying the traditional criteria in order to evaluate the status of human rights norms has frequently been pointed out.
  

38.
According to Christian Tomuschat ‘[t]his list of rights and/or forbidden acts and activities’, which in his view includes the right to life, the prohibition of torture, the protection of personal freedom, and the prohibition of racial discrimination, ‘is not so much based on actual stock-taking of the relevant State practice but rather on deductive reasoning: if human life and physical integrity were not protected, the entire idea of a legal order would collapse.’
  If this test, which is by no means widely accepted, were applied then many of the MDGs, although not all, could certainly be argued to be essential to the protection of human life and physical integrity and would thus qualify as customary norms.

39.
But there remains a problem which is that neither Tomuschat nor the other principal authorities in this area,
 include any economic and social rights per se in their lists of customary norms.  While the right to life has sometimes been interpreted as embracing such rights (for example in General Comment No. 6 (1984) of the Human Rights Committee, and in some of the case law of the Indian Supreme Court),
 few courts or international human rights bodies have been prepared to follow the logic of such reasoning.  This conservative approach has been defended mainly on the grounds that the right to life was intended to deal with direct rather than indirect threats to life and that the indirect threats such as hunger or lack of medical care were dealt with under the rubric of other rights such as the right to food.  Since the MDGs relate most closely to economic and social rights, most commentators would conclude that since the latter have not become part of customary law, the former could not have either.  In seeking to rebut the customary law claim, governments, which are always keen to avoid legal obligations in such matters, could be expected to emphasize the second, and equally important, element in the formation of customary law.  Thus, they would say, even if it could be argued that the first element is satisfied by the practice generated by the three Declarations cited above, followed by a slew of other UN General Assembly, Economic and Social Council and other resolutions, it is not clear that these commitments have been made with the requisite intent to be bound (opinio juris).

40.
But there are in fact strong arguments that can be made in favour of a more progressive analysis.  In the first place the content of the MDG norms is much more limited than that of economic and social rights and there are good reasons for arguing that it is the actual or potential expansiveness of those rights (the right to an adequate standard of living, or the right to social security, for example) that deter governments from acknowledging their customary law status.  By insisting on what is truly a bare minimum selection of those rights, the approach would be in line with what has occurred in relation to civil and political rights, in relation to which the more expansive and broad-ranging rights are generally assumed not to be part of customary law, while a narrow core has taken on that status.  In the second place, it can be argued that the MDGs have been affirmed, reiterated, and restated in ways and forms and with greater frequency and insistence than economic and social rights have ever been.  For all the normative strength that economic and social rights derive from the various treaty provisions that address them, it cannot be denied that parts of that corpus of rights continue to be the subject of strong resistance on the part of many governments, at least in practice.  The MDGs on the other hand have been endorsed in an endless array of policy documents adopted not only at the international level but in the policies and programs of the national governments to whom they are of the greatest relevance.  
41.
At this point it might be helpful to revert to a slightly different form of Tomuschat’s test.  Rather than including any right, the absence of which would lead to the collapse of ‘the entire idea of a legal order’, the argument would be that no right should be excluded which is (i) indispensable to a meaningful notion of human dignity (upon which human rights are based) and (ii) the satisfaction of which is demonstrably within the reach of the government in question assuming reasonable support from the international community.  It would seem that many of the MDGs have the virtue of satisfying these criteria without giving rise to great controversy.  Halving the number of people who live in hunger, achieving universal primary education, eliminating gender disparities in education, assuring only minimum rates of child mortality, assuring very low levels of maternal mortality, and taking essential measures to combat HIV/AIDS and other major diseases, are all quantifiable goals which, if not met, involve the denial of fundamental rights to a large number of individuals.  Governments of all types have not only committed themselves to such goals, but have insisted on their viability and feasibility if the appropriate policies are put in place.  There has been no demur on the part of governments, even if scholars and development economists have expressed skepticism about the likelihood of governments living up to their promises, and have called for less ambitious objectives on the grounds of ‘realism’.
42.
On the basis of such an analysis it is submitted then that it can plausibly be claimed that at least some of the MDGs reflect norms of customary international law.  A more detailed analysis is beyond the scope of the present paper but it can be observed that the case would be most easily made in relation to the first six of the Goals.  And parts at least of the seventh would also be strong candidates.  The greatest resistance would come in relation to the eighth Goal, that calling for the ‘development of a global partnership for development’.  In so far as the official development assistance (ODA) and related commitments are concerned, developed country governments would be expected to resist strongly any suggestion that there are specific obligations which have been enshrined in customary international law.  Consideration is thus given to the status of claims relating to the internationalization of responsibility for the fulfillment of the MDGs.
(b)  The Internationalization of Responsibility

43.
It is suggested with increasing frequency that responsibility for meeting the MDGs should be internationalized so that third states would have some type of obligation to provide resources or other forms of assistance to ensure that a country which, despite its own concerted good faith efforts has shown itself to be unable to meet the goals.  Such a linkage has been suggested in many of the proposals surrounding the MDGs and much of the debate at the international level has indeed been premised on the assumption that the international community, the UN and perhaps the BWI, or donor countries would step in and provide assistance in such circumstances.  The question for present purposes, however, is whether it can be argued that this responsibility has risen to the level of an international obligation.  As in the previous section of the paper, the argument needed to sustain such a claim would proceed on the basis that a customary law obligation of this kind has emerged.  And indeed if we accept that at least some parts of the first seven Goals have achieved that status, it would follow in many respects that the eighth Goal is also a strong candidate, especially in light of the existence of an international duty to cooperate, as enshrined in the UN Charter and elsewhere.

44.
This theme has been pursued in recent reports.  In an expert report prepared for the Office of the High Commissioner for Human Rights, entitled ‘Draft Guidelines: Human Rights Approach to Poverty Reduction Strategies’, one of the features of a human rights approach is said to be ‘that responsibility for poverty reduction becomes a universal obligation’.
  In addition the Human Development Report 2003 has noted that ‘Human rights carry counterpart obligations on the part of others’ and, after citing Article 28 of the UDHR and Article 2 of the ICESCR, suggests that they establish ‘the counterpart obligations of governments and other actors to contribute to their realization.’
  Three sources of an international obligation to cooperate are usually cited.  They are the general undertaking given in the UN Charter; Article 28 of the Universal Declaration of Human Rights which provides that ‘[e]veryone is entitled to a social and international order in which the rights and freedoms set forth in this Declaration can be fully realized’, and the reference in Article 2(1) of the ICESCR to States Parties obligation ‘to take steps, individually and through international assistance and co-operation’.  On these bases, it is argued that wealthy countries are obligated to support those poor countries which are unable from their own resources to satisfy the economic and social rights of their own citizens.  Arguments that wealthy governments are thus left with no choice but to distribute large quantities of aid to other governments, whether they would choose to do so or not, have also surfaced from time to time in the debates over the right to development.  In this context the MDGs assume a special significance.
45.
It is perhaps not surprising that some of the industrialized countries, and especially the United States, have made a point of rejecting such suggestions.  The U.S. has warned, for example, that economic and social rights ‘will not be achieved through shifting blame from a country's government to the international community’.
  In other words, such rights do ‘not give rise to international obligations…, nor [do they] diminish the responsibilities of national governments toward their citizens’.
  Concern that the obligation to cooperate would be extremely costly for a wealthy country such as the United States has been around at least since the US Senate Committee on Foreign Relations held hearings into the ICESCR in 1979, on which occasion Phyllis Schlafly asserted that, if ratified, the Covenant ‘would obligate us to take steps by all measures, including legislation, to distribute food all over the world and to finance a rising standard of living’ for other nations.

46.
But despite the concerns expressed by some governments, it must be emphasized that no UN body, nor any group of governments, has accepted the proposition that any given country is obligated to provide any specific assistance to any other country.  Moreover, the persistent rejection of such a claim by developed countries, and the failure of even the most generous of donors to locate their assistance within the context of such an obligation, would present a major obstacle to any analysis seeking to demonstrate that such an obligation has already become part of customary law.
47.
The nature of any obligation which could reasonably be argued to have emerged from the various commitments to cooperate internationally is, at best, a generic one which attaches to the undifferentiated international community.  One illustration of this approach is the proposal emanating from the UN Commission on Human Rights’ former Independent Expert on the Right to Development, Arjun Sengupta, in which he proposes that ‘development compacts’ would be drawn up between developing countries and an unspecified and presumably largely self-identified group of donors.  As long as the former fulfilled their rights-based commitments to the best of their ability and capacities, the latter group would undertake to mobilize the necessary resources.  According to the proposal a given country would propose a program outlining both what needs to be done overall and what the country itself can achieve while a ‘support group’ would ‘examine the obligations specified and decide on burden-sharing among the members of the international community’ to provide the needed assistance.  The scheme would enable the developing country, once it had satisfied its own commitments, to invoke certain ‘callable commitments’ which would have been made in advance and made dependent upon the required progress by the government concerned.

48.
It should be noted, however, that the emergence of a growing international consensus around the MDGs provides a strong argument in favor of revisiting this debate in the years ahead.  This is a logical consequence of the emphasis within the MDG context on the mobilization of resources and the need to ensure that countries which are authentically committed to achieving the Goals and have done all within their power to do so, will be provided with the additional resources necessary to enable them to meet the MDGs.  At some point, the reiteration of such commitments in documents such as the Millennium Declaration, the Johannesburg World Summit on Sustainable Development and the Monterrey Consensus, will start to provide a strong argument that some such obligation has crystallized into customary law.  It will be difficult for countries to insist that they have persistently objected to such an evolution if they continue to affirm in so many contexts their commitment to ensuring that they will do whatever is necessary to assist developing country governments to achieve targets as tangible and clearly achievable as the MDGs.
49.
At the end of the day, however, it must be conceded that progress towards agreement on the part of scholars that such an obligation has emerged is unlikely to have significant practical consequences.  What is required is an acceleration in respect to the actual practice of donor countries.  One important and useful step in that direction would be for the industrialized countries to provide clear reciprocal undertakings which will indeed ensure the mobilization of assistance when certain conditions are met and which would subject such undertakings as are given to a sustained system of monitoring and evaluation of the type that developing country governments are expected to accept in relation to the Poverty Reduction Strategy process, and in some ways under the MDG initiative.
(c)  The Role of Civil and Political Rights within the MDG Framework 

50.
Since the end of the Cold War there has been widespread recognition of the indispensable role played by civil and political rights in enabling and facilitating the realization of economic, social and cultural rights.  The argument has been well synthesized in the following comment:

An adequate conception of human development cannot ignore the importance of political liberties and democratic freedoms. Indeed, democratic freedom and civil rights can be extremely important for enhancing the capabilities of people who are poor. They can do this directly, since poor people have strong reason to resist being abused and exploited by their employers and politicians. And they can do this indirectly, since those who hold power have political incentives to respond to acute deprivations when the deprived can make use of their political freedom to protest, criticize and oppose.

51.
While it must be acknowledged that the MDGs, as distilled into the specific goals and targets that have been the principal focus of the process, do not contain explicit civil and political rights dimensions (other than non-discrimination), those aspects are indeed present in the larger context of the Millennium Declaration.
  The term ‘human rights’ occurs eight time in the text of the Declaration.  In particular the Heads of State and Government proclaimed that ‘We will spare no effort to promote democracy and strengthen the rule of law, as well as respect for all internationally recognized human rights …’. Indeed ‘freedom’ is the first of the ‘fundamental values’ listed in the Millennium Declaration.  Before it moves to the second value (‘equality’) the Declaration defines freedom as follows: ‘Men and women have the right to live their lives and raise their children in dignity, free from hunger and the fear of violence, oppression or injustice.  Democratic and participatory governance based on the will of the people best assures these rights.’
52.
But this contextualization of the MDGs within a human rights framework, which emerges clearly from a reading of the Millennium Declaration, is not reflected in the great majority of analyses that have been undertaken on the subject.  This is best illustrated by reference to one of the most important of the many reports devoted to the issue – the World Bank and IMF Development Committee’s Global Monitoring Report 2004 – which calls for the acceleration and deepening of reform in many countries if the MDGs are to be realized.
  The report identifies four priority areas in which such reforms are essential.  While a human rights dimension would appear to be both obvious and unavoidable in relation to each of them, the report succeeds in either ignoring that dimension or addressing it clandestinely.  
53.
Thus, for example, the first priority is said to be to improve the enabling climate for private sector activity.
  This is to be achieved through ‘solidifying progress on macroeconomic stability, further reducing barriers to trade,’ etc.  In addition, however, emphasis is attached to the need to strengthen property rights and the institutions that ‘establish and enforce the rule of law’.  While the rule of law is a term well-known to human rights lawyers and which they define by reference to the full corpus of international human rights law, that is not the way in which it is used in this or most other reports emanating from the Bretton Woods Institutions.  This report indicates that the reference is to ‘legal and judicial reform, reduction of bureaucratic harassment’.
  Thus the only reference to ‘rights’ is to property rights and the rule of law is defined in relation to matters which will facilitate a better business environment.  References to property rights in such contexts are generally concerned with the need to provide formal legal title to property-owners rather than reallocation of land to the landless or the elimination of discriminatory practices which limit or prevent access by certain groups to property in the first place.

54.
In contrast, an authentic human rights perspective on such an objective would include the following tasks, among others: 

· the elimination of laws and practices designed to exclude or marginalize certain ethnic, linguistic, religious or other minority groups in their efforts to compete in the marketplace on an equal footing with the dominant groups in society;

· the removal of discriminatory laws and practices which keep women from owning land and acting as fully empowered economic agents;
· measures designed to ensure freedom of association and freedom of speech;

· the provision of judicial or other remedies in response to cases of discrimination;

· efforts to ensure the free flow of information, including a free press, access to economic statistics, and alternative sources of information which are essential ingredients for an effective market economy; and
· efforts to reform the police service so as to ensure that the rule of law operates to provide security to all citizens so that private life, including business, can proceed effectively.
55.
The second priority listed is to strengthen public sector capacity and improve the quality of governance.
  While the emphasis is on the need for ‘transparency, accountability, and control of corruption’, the motivation is to improve public financial management performance.  Nonetheless, it is in relation to this issue that the report comes closest to describing a human rights agenda:
Political will is key, as are political processes that allow broad participation, build in checks on executive authority, and enable citizens to hold administrations accountable.

56.
Again, a human rights perspective on these issues would include consideration of:

· ways of ensuring free and fair elections;

· actions aimed at promoting and upholding free speech;

· the maintenance of a free press, 

· the establishment of national institutions to promote respect for, and an understanding of, the human rights commitments undertaken by the government in question; and 

· the creation of institutional arrangements to provide redress to aggrieved citizens.

57.
The report’s third priority is to scale up infrastructure investment and improve its effectiveness, and the fourth is to better target ‘education, health, and social assistance services toward poor people, addressing governance-related impediments to service quality and effectiveness, increasing community participation …’.
  But the reference to participation is another good example of seeking to avoid any overt reference to the human rights implications of what is being proposed.  Instead of being seen as the quintessential civil and political rights issue that it is, the problem of grossly unequal rights and capacities to participate in decision-making is presented in terms of a technocratic challenge to find better techniques for ‘scaling up on the basis of successful programs’ such as a handful identified in Bangladesh, El Salvador and Mexico.  The systematic suppression of women’s voices, the exclusion of minorities from the political and economic spheres, the brutal suppression of dissent, and the resulting prevention of debate over alternative policies to achieve agreed objectives, are all commonly present elements which would render ineffectual any well-meaning technocratic project-based efforts, no matter how assiduously designed unless the broader human rights policy dimensions are addressed.  The reliance on concepts such as community involvement, participatory inputs, and consultative mechanisms, has the advantage that none of these can be clearly defined by reference to any objective or fixed standards, as is the case with human rights norms.  Moreover, such references are almost always used in relation to initiatives that are able to be undertaken on an individual project basis, as though a participatory process could effectively be implemented within a broader context in which, for example, women’s voices are ignored, minority groups are excluded, and political dissent is not tolerated.

58.
These concerns are perhaps best illustrated by the approach taken in the report to education.  At no point is there any reference to a right to education, or to the empowering effects that such a designation might have, despite the fact that every single government in the world (except those of Somalia and the United States) has (by virtue of ratification of the Convention on the Rights of the Child) explicitly accepted that there is such a right.  But, for present purposes, that is not the central point.  The report does acknowledge that instrumental considerations must be addressed and thus the importance of maternal education for diminishing child mortality rates is noted.  So too is the fact that girls ‘may be prevented from attending if they spend much of their time fetching water … or if adequate and safe means of transport [presumably for the girls to go to school, rather than for the water to be carried in] are lacking.’
  At a later point it calls for community involvement to ensure that ‘interventions to educate girls’ are ‘responsive to needs’ and observes that ‘[e]ffective improvement of female access to education … requires that design of services reflect gender concerns.’
  From a human rights perspective, such recommendations are decontextualized.  They carefully fail to recognize that the challenge is best responded to through the adoption of measures that have been carefully spelled out, and subscribed to by the vast majority MDG-relevant countries concerned about the MDGs, in the Convention on the Elimination of All Forms of Discrimination against Women.
59.
There are several conclusion to be drawn from this analysis.  The first is that efforts to gauge the role accorded to human rights in the MDG context should not be confined to eclectic, conceptually broad-minded, and avowedly human rights sympathetic analyses such as the Human Development Reports but must also focus on the more operational analyses which describe what is actually going on and what tangible policy prescriptions are being ‘sold’ in the context of the operationalization of the MDG package.  The Global Monitoring Report 2004 provides pause for reflection in this regard, but an equally significant test is provided by the country MDG reports that are now being produced.  These are examined in detail below.

60.
The second conclusion is that human rights, other than property rights, are entirely absent in terms of explicit references in the Global Monitoring Report.  It is not surprising then that the 2003 UN inter-agency meeting statement on human rights approaches to development noted apprehensively that ‘[t]here is concern that, taken in isolation, the MDGs might lead us back into a technocratic (input/output) approach to development.’
  This also highlights the need to explore, in an open and constructive manner, the reasons why human rights are not seen to warrant attention in such settings.
61.
Third, those issues that could be assimilated to human rights issues, such as the rule of law and participation, are analyzed in ways that are much too narrow from a human rights perspective.  Fourth, the issues that are taken up, are pursued in terms of their instrumental value for the promotion of free markets.  While this is a legitimate dimension, and justified in part by the IFI’s self-proclaimed focus only on factors impeding improved economic performance, it is simply not viable to identify a wide range of issues from gender equity in education to participation in project design and implementation and then assume that only those aspects which can be justified in economic or other instrumental terms should be addressed without taking account of the broader human rights framework within which the effort to promote the MDGs is being undertaken.
(d)  The Relationship Between Economic, Social And Cultural Rights and the Equivalent MDGs
62.
Since a detailed report on this aspect is currently under preparation by the OHCHR that terrain will not be covered here.  Instead the focus will be on the relationship between poverty and human rights on the one hand and on the relationship between the two sets of human rights: economic, social and cultural rights, and civil and political rights.
(i)  Poverty as a Human Right
63.
Any discussion of the relationship between poverty and human rights which takes the United Nations approach of indivisibility as its starting point must acknowledge the need to consider the role of both sets of rights.  The problems begin, however, when poverty is treated as being synonymous with economic, social and cultural rights, in which case the analysis of the relationship between the two concepts risks becoming tautological.  We thus need to define our terms more precisely.  

64.
The need not to exclude poverty which involves a major denial of economic and social rights was underscored in an oft-quoted statement to the Vienna World Conference in 1993 by the UN Committee on Economic, Social and Cultural Rights which drew attention to:

[t]he shocking reality . . . that States and the international community as a whole continue to tolerate all too often breaches of economic, social and cultural rights which, if they occurred in relation to civil and political rights, would provoke expressions of horror and outrage and would lead to concerted calls for immediate remedial action. In effect, despite the rhetoric, violations of civil and political rights continue to be treated as though they were far more serious, and more patently intolerable, than massive and direct denials of economic, social and cultural rights . . . . 

Statistical indicators of the extent of deprivation, or breaches, of economic, social and cultural rights have been cited so often that they have tended to lose their impact. The magnitude, severity and constancy of that deprivation have provoked attitudes of resignation, feelings of helplessness and compassion fatigue. Such muted responses are facilitated by a reluctance to characterize the problems that exist as gross and massive denials of economic, social and cultural rights. Yet it is difficult to understand how the situation can realistically be portrayed in any other way.

65.
In recent years this clarion call to take economic and social rights violations seriously has often been encapsulated in the maxim that ‘poverty is a denial of human rights’.  A recent UNDP report on this theme opens with a quote from Mary Robinson: ‘I am often asked what is the most serious form of human rights violations in the world today, and my reply is consistent: extreme poverty’.

66.
But in legal terms this maxim is only true to the extent that a government or other relevant actor has failed to take measures which would have been feasible (‘to the maximum extent of available resources’ etc, as the language of the ICESCR puts it) and which could have had the effect of avoiding or mitigating the plight in which an individual living in poverty finds him or herself.  In a country with adequate resources, the proposition will almost always be valid.  The only qualification in that context, and it is highly unlikely to be a problem, is that the definition of poverty is not more expansive than the definition of the economic and social rights involved.  In a country with very limited resources, it will often also be valid, in the sense that the government has failed to take steps which were open to it to improve the situation and instead has opted to devote scarce resources to other objectives which do not address directly the realization of basic rights.  

67.
Consistent with this legal analysis (but also of course with the reluctance of governments to accept a legal responsibility in relation to poverty) the Vienna Declaration of the 1993 World Human Rights Conference observed that the ‘existence of widespread extreme poverty inhibits the full and effective enjoyment of human rights’, and that ‘extreme poverty and social exclusion constitute a violation of human dignity’.
  Indeed this formulation points to the principal justification which can be invoked in defence of Mary Robinson’s proposition.  It is that poverty is incompatible with human dignity, human dignity is the foundation stone of human rights, and in cases where a national government does not have the resources to remedy (extreme) poverty a human rights-based responsibility falls upon the international community.  But while progressive international lawyers might argue on this basis that a violation of human dignity is tantamount to a violation of human rights, this is not the message that the carefully negotiated Vienna language was designed to convey.  The 2000 Human Development Report avoided characterizing poverty as a violation of human rights but instead noted that ‘Poverty eradication is not only a development goal – it is a central challenge for human rights in the 21st century.’
  Finally, nor does the Millennium Declaration characterize poverty as a human rights violation per se.  It does, however, resolve to ‘spare no efforts to free [people] from the abject and dehumanizing conditions of extreme poverty.’

68.
The UNDP Practice Note cited above also suggests that ‘the definition of poverty is steadily moving towards a human rights-based vision’.
  This is not necessarily the case, however.  Thus the definition of poverty contained in the Millennium Project TF1 report embraces three forms of ‘human poverty’: (1) income poverty, as typically defined by lack of private household income (so-called dollar-a-day poverty); (2) social service poverty, including the lack of public provision of education, health, water and other services; (3) environmental poverty, including the lack of, or degradation of, core environmental resources needed for human well-being.  The report notes that this usage is broader than that adopted in the Human Development Reports, which rely mainly upon non-income poverty.  It is not clear from this list whether there is room within the definition of poverty for civil and political rights concerns, or whether they would fall into an external category of factors facilitating or impeding the reduction or elimination of poverty.

69.
There is, however, extensive overlap between the eight key indicators identified in the TF1 report for measurement purposes and the economic and social rights recognized in the ICESCR.  The following table gives an indication of the extent of that overlap.

	TF1 Indicators
	Principal relevant provisions of ICESCR

	Malnutrition
	‘The fundamental right of everyone to be free from hunger’ Art 11(2)

	Grain yields per hectare
	Measures to be taken include: ‘To improve methods of production, conservation and distribution of food’ Art 11(2)(a)

	Access to clean water
	‘Right of everyone to the enjoyment of the highest attainable standard of physical and mental health’, Art. 12(1)

	Access to sanitation services
	Right to health measures to include ‘The improvement of all aspects of environmental and industrial hygiene’ and ‘The prevention, treatment and control of epidemic, endemic, occupational and other diseases’. Art 11(2)

	Literacy rates
	‘Primary education shall be compulsory and available free to all’ and ‘Fundamental education shall be encouraged or intensified as far as possible for those persons who have not received or completed the whole period of their primary education’. Art 13(2)

	Primary education completion rates
	States which have not achieved compulsory, free, primary education for all must ‘work out and adopt a detailed plan of action for the progressive implementation, within a reasonable number of years, to be fixed in the plan, of the principle of compulsory education free of charge for all.’ Art.14

	Gender equality in school
	‘States … guarantee that the rights … will be exercised without discrimination of any kind as to … sex’ etc. Art 2(2); and ‘undertake to ensure the equal right of men and women’. Art 3.

	Infant mortality rates
	‘Special protection should be accorded to mothers during a reasonable period before and after childbirth’. Art. 10(2) Right to health measures to include ‘reduction of the stillbirth-rate and of infant mortality’ Art. 12(2)(a).


70.
The conclusion to be drawn is that it may not be helpful, other than in general mobilizational terms, to proceed mainly on the basis that poverty is per se a violation of human rights.  Nevertheless, there is a sufficiently clear relationship between the explicit MDG goals and ESCR norms that the language of rights can very appropriately and usefully be used in many relevant contexts.

(ii) The Role of ESCR
71.
In any analysis of the relationship between human rights and the MDGs there arises a definitional problem which requires clarification if the subsequent discussion is to be meaningful and technically correct from a human rights point of view.  Human rights, as defined by all of the major international treaties and other legal instruments, consist of civil and political rights as well as economic, social and cultural rights.  In the latter respect, in particular, the international definition is significantly broader than any classical liberal approach to civil liberties or human rights.  The second category includes, among others, labor rights, the right to an adequate standard of living, the right to social security and rights to food, housing, clothing, education, and health.  

72.
Despite the departure from tradition that this recognition represented in terms of the classical liberal approach, the inclusion of economic, social and cultural rights was achieved by consensus in the 1948 Universal Declaration of Human Rights.
  These foundations were then built upon and reinforced by the adoption of two separate International Covenants in 1966, one dealing with each of the categories.  More targeted treaties dealing with racial discrimination, discrimination against women, and the rights of the child, have all included components dealing with both types of rights.  
73.
The United Nations doctrine, re-stated with unanimity in 1993 by all governments participating in the Vienna World Conference on Human Rights, is that ‘[a]ll human rights are universal, indivisible and interdependent and interrelated. The international community must treat human rights globally in a fair and equal manner, on the same footing, and with the same emphasis.’
 

74.
The following analysis taken from the Human Development Report provides a concise statement of the important ways in which the two sets of rights reinforce one another:

First, the diverse human rights—civil, political, economic, social and cultural—are causally linked and thus can be mutually reinforcing. They can create synergies that contribute to poor people’s securing their rights, enhancing their human capabilities and escaping poverty. Because of these complementarities, the struggle to achieve economic and social rights should not be separated from the struggle to achieve civil and political rights. And the two need to be pursued simultaneously.  Second, a decent standard of living, adequate nutrition, health care and other social and economic achievements are not just development goals. They are human rights inherent in human freedom and dignity. But these rights do not mean an entitlement to a handout. They are claims to a set of social arrangements—norms, institutions, laws, an enabling economic environment—that can best secure the enjoyment of these rights. It is thus the obligation of governments and others to implement policies to put these arrangements in place. And in today’s more interdependent world, it is essential to recognize the obligations of global actors, who in the pursuit of global justice must put in place global arrangements that promote the eradication of poverty.

4.  The Role Currently Accorded to HR in MDG Reporting


(a) The Theory

75.
One of the reasons why some human rights proponents have hesitated to become involved with the MDG process is their suspicion that human rights will not be taken seriously enough in the process.  This is a reasonable concern and one that would need to be alleviated if human rights groups were to be convinced to put a major effort into the MDG process.

76.
There are a number of very encouraging signs that human rights are indeed an important element within the MDG project.  In addition to the eight different references to human rights contained in the Millennium Declaration itself, human rights have been accorded particular prominence in a number of reports produced within the UN system.  Upon closer analysis, however, there is a large discrepancy in the ways in which human rights issues are dealt with in the context of MDG reporting.  In terms of broad policy documents there are instructive differences to be found by comparing the Human Development Report 2003 [HDR 2003] which was expressly devoted to the ‘Millennium Development Goals: A Compact Among Nations to End Human Poverty’, with other reports on the MDGs.  When we move from the policy domain to examine the programmatic side, the discrepancy between rhetorical references to human rights and actual program content becomes even more marked.
77.
In the analysis that follows consideration is given first to HDR 2003, then to other major international reports on the MDGs and then to the many reports detailing national MDG programs.
78.
HDR 2003 makes reference to the human rights dimensions of the MDGs in relation to a wide range of issues.  As a general rule it asserts that ‘National programmes must … respect human rights, support the rule of law and commit to honest and effective implementation.’
  It goes on to argue that ‘Without sound governance – in terms of economic policies, human rights, well-functioning institutions and democratic political participation – no country with low human development can expect long-term success in its development efforts or expanded support from donor countries.’
  And in identifying six crucial policy aspects which are essential if countries are to succeed in breaking out of poverty traps, it includes the need to emphasize human rights and social equity through the promotion of democratic governance.  It explains this so-called fifth policy cluster in the following terms:

In dozens of countries poor people, ethnic minorities, women and other groups still lack access to public services and private opportunities – and so will not benefit even when growth begins to take off. Political institutions must allow poor people to participate in decisions that affect their lives and protect them from arbitrary, unaccountable decisions by governments and other forces. National strategies for the Millennium Development Goals must include a commitment to women’s rights to education, reproductive health services, property ownership, secure tenure and labour force participation. They must also address other forms of discrimination – by race, ethnicity or region – that can marginalize poor people within countries. Deepening democracy through reforms of governance structures, such as decentralization, can enhance poor people’s voice in decision-making.

79.
And finally the report devotes an entire page to exploring and elaborating upon the linkages between human rights and the MDGs.
  It begins by identifying some fundamental values which guide the Goals, including:
• Freedom. Men and women have the right to live their lives and raise their children in dignity, free from hunger and from the fear of violence, oppression or injustice. Democratic and participatory governance based on the will of the people best assures these rights.

• Equality. No individual and no nation must be denied the opportunity to benefit from development. The equal rights and opportunities of women and men must be assured.

• Solidarity. Global challenges must be managed in a way that distributes the costs and burdens fairly in accordance with basic principles of equity and social justice. Those who suffer or who benefit least deserve help from those who benefit most.

• Tolerance. Human beings must respect one another, in all their diversity of belief, culture and language. Differences within and between societies should be neither feared nor repressed, but cherished as a precious asset of humanity. A culture of peace and dialogue among all civilizations should be actively promoted.

80.
The other two values listed are ‘respect for nature’ and ‘shared responsibility’. 

81.
The Report also noted several of the advantages of linking the MDGs to the human rights framework.  They are: (i) the HR approach transforms the content of the Goals into obligations rather than soft objectives or ‘a form of charity’; (ii) the obligations on other countries to assist in the realization of the MDGs is highlighted; (iii) the policies and institutional reforms required to achieve the Goals are clearer in the light of a HR approach and include elements such as participation in public decision-making, protection for vulnerable groups, and elimination of gender discrimination; and (iv) the MDGs provide firm and agreed benchmarks which are otherwise lacking in a ‘progressive realization’ approach to ESCR. 

82.
Another major report which deals with both the MDGs and HR at some length and in an integrated fashion is the UNFPA State of World Population 2004.  The report focuses not only on family planning as a human right, or on reproductive rights, but also on gender equality and women’s empowerment.  It uses the human rights framework in a variety of ways.  There are plentiful references to specific human rights norms, the relevance of the Convention on the Elimination of All Forms of Discrimination against Women is acknowledged, the need for legal remedies in cases of the violation of rights is emphasized, the role of human rights institutions is noted, and the broader human rights context of specific objectives is consistently recognized.

83.
The emphasis placed on human rights in the HDR 2003 and the 2004 UNFPA Report are not matched, however, by a great many other reports on the MDGs produced by the major international actors.  One recent example will suffice although many others could be mentioned.  A major report on access to safe drinking water and sanitation,
 goals which figure prominently in the MDGs as a whole and in MDG 7 in particular, makes no mention of the human rights dimensions of the issue, either in relation to the status of the human right to clean water or to the role of human rights in securing such access. 

(b) The Practice

84.
It is impossible to understand why the MDG/HR relationship is both complex and opaque unless we recognize the extent of the gap that exists between the theory put forward in ‘progressive’ policy analyses such as those cited above, and the practice on the ground.

85.
This is best illustrated by reference to the 59 national MDG reports available on the UNDP website as of August 2004.  It is neither possible nor useful in the context of the present analysis to undertake an exhaustive survey of the extent to which those reports take account of the human rights dimensions of the process.  However, on the basis of an unsystematic review of over 25 per cent of the reports (15 of 59), including all of those published in 2004, and covering all of the principal regions of the world, it is possible to reach some fairly firm conclusions.  Unsurprisingly, there is a spectrum of approaches ranging from heavy reliance upon a human rights framework, through the inclusion of somewhat tokenistic references, to the complete exclusion of any reference to the term human rights.  What is surprising, however, is the paucity of analyses in the first of those categories and the extent to which human rights are altogether invisible in a great many of the reports.

86.
At one end of the spectrum is the report on Bosnia and Herzegovina which, in the course of 141 pages, makes 108 references to human rights.  Indeed the entire analysis of the MDG situation is located squarely within a human rights framework.  The report proclaims that its focus is on ‘a universal and global programme to secure the welfare of the world’s population and protect and promote human rights, a programme around which all development actors should congregate and cooperate …’.
  The report is also noteworthy for the extent to which it places economic, social and cultural rights at the heart of the analysis, albeit as much for their instrumental value as for their intrinsic worth:

In the immediate post-war period it was reasonable to insist most on respect for certain fundamental rights, from the right to life to the right to vote, in order to allow not only for the return of refugees and displaced persons, but also for a democratisation of society, above all by establishing democratically elected authorities. Little attention was paid to the fact that, in addition to civil and political rights, there are also some fundamental economic, social, and cultural rights that are no less important for the process of democratisation or return. If such rights … are not exercised, return and democratisation will remain impossible or incomplete.

87.
Similarly, the report attaches major emphasis to the gender dimensions of the challenges of meeting the MDGs.  It observes that some assessments suggest that ‘gender is “at the heart of the problem of poverty in BiH”.’
  The report as a whole is one of the most sophisticated examples of a carefully elaborated human rights approach to any set of development issues, and not only in relation to the MDGs.  
89.
Thailand, on the other hand, presents a very different picture despite the inclusion of fifteen references to human rights in a lengthy report.  On closer inspection eight of those references turn out to be contained in the text of the Millennium Declaration which the report reproduces.
  Of the remaining references, one indicates that the Office of National Human Rights Commission was one of the agencies consulted in the preparation of the report.
  Another affirms that violence against women is a ‘human rights issue of the highest concern’ and emphasizes that society should understand and support ‘a system of equal rights, roles, and responsibilities between women and men’.
  The strongest general statement in relation to human rights is:
Bringing the poor, the disadvantaged and the vulnerable into the mainstream of development is at the top of the agenda. … The human rights aspiration of the Constitution needs to be turned into reality by institutionalizing relevant legal frameworks … .  This will provide a fundamental basis for the advancement of rights-based development, which will constitute a long-term guarantee that no one will be excluded from partaking in the benefits of development.

90.
The shortcoming of the report from a HR perspective, however, is the failure to effectively integrate these dimensions into the operational parts of the report.

91.
Close to the other end of the spectrum are those reports in which a token reference is made to human rights and nothing more is included.  Thus, for example, the report of the Philippines, a country in which a great deal has been done to promote human rights-based approaches to development, contains two references to human rights within a 58 page report.  The first occurs in the very first paragraph of the body of the report in which the Millennium Declaration is presented as having renewed ‘the global commitment to peace and human rights’.
  The second and final reference to human rights comes much later in the report.  In discussing the school curriculum it notes that ‘the elementary education bureau integrated human rights and sex education modules into the curriculum.’
  Similarly, the report on Ghana contains a single reference, which is in fact to the Ghanaian PRS and notes that the latter aspires to ‘consolidate democratic governance, strengthen accountability, and guarantee protection of human rights and the rule of law’.
  The report on Gabon contains three references, two of which are to the Millennium Declaration and UN Summits, and the other to the fact that Gabon has ratified the CEDAW Convention.
  The latter reference is, in fact, an advance on many of the other reports.
92.
The Vietnamese Report also contains a single reference to the instrumentalist argument that ‘Appropriate minimum standards in the provision of education and health services are not only pre-conditions for development, but most importantly basic human rights.’
  The most tokenistic approach is contained in the report of Ethiopia which mentions on the first page the important role of human rights in the Millennium Declaration, but does not contain any other reference to the issue.

93.
At the human rights-free end of the spectrum lie many examples.  They include fairly detailed reports on China,
 Hungary,
 Saudi Arabia,
 the Slovak Republic,
 Slovenia,
 the Ukraine,
 and Zambia.
  An especially striking example is a lengthy report of some 56 pages on Afghanistan, prepared with extensive assistance from UNDP, which engages in a detailed analysis of the challenges faced in seeking to meet the principal goals.  The report actually reproduces an abstract of its content on the cover which indicates the range of issues in relation to which some human rights dimension or perspective would have been appropriate and useful.  It begins in the following terms:
More than four million children have enrolled in school since the fall of the Taliban. Nearly forty percent are girls. An impressive immunization drive has virtually eradicated polio just five years after polio caused more disability than land mines. A measles campaign has saved nearly 30,000 lives. Afghanistan has a democratic constitution and is preparing for presidential and parliamentary elections. In two years, the country has taken important strides towards a more open society.
…
[The MDGs] represent a synergy of purpose – a moral and political commitment to the people of Afghanistan.

94.
But despite clearly signaling the relevance of human rights to so many of the challenges faced in Afghanistan, there is not a single reference to human rights in the entire document. 

95.
Dissatisfaction with related aspects of the national reports has also been expressed by the United Nations Population Fund.  In its 2004 annual report it argues that the ‘rights-based agenda’ adopted by the International Conference on Population and Development, held in Cairo in 1994, ‘deserves the highest priority’ in the context of efforts to achieve the MDGs.
  But it goes on to note the relatively low level of recognition of reproductive health issues in the reports that have been produced up until 2004 under the MDG reporting process.


(c)  Explaining the Gap between Theory and Practice

96.
There is no shortage of explanations as to how it happens that human rights come so close to being invisible from so many of these MDG Reports.  The most obvious one is that the Government in question did not wish to include such references.  Another is that their international advisers preferred to use different language, or that either they or the Government felt that human rights language might be counter-productive in some way.  Another is that while the reports do not address human rights per se, that is too formalistic a test since they address issues which are in fact the subject of human rights even if they use a different terminology.  The latter justification is dealt with elsewhere and it must suffice here to say that the difference between talking of educational objectives as compared to the realization of the right to education, or talking of treating people well as compared to respecting the human right to bodily integrity, should by now be more widely understood within the development community than seems to be the case.

97.
The deference accorded to justifications such as these for avoiding the human rights dimensions are well illustrated by a 41 page report prepared by the UNDP Evaluation Office assessing the national MDG reports.  The term human rights appears only three times.
  One of those is in the context of a comment that ‘it may be unreasonable to expect a government to discuss ‘sensitive’ issues, such as documenting human rights violations, discrimination against marginalized communities, neglect of remote areas, or to discuss unresolved conflicts, especially close to the time of elections.’
  While the point is made in support of the argument that governments might not be the best source to ‘author’ the national MDG Report, the principle seems to be applied in practice no less to reports prepared by international agencies themselves, and for the same reason of not wishing to offend the government.  This point actually goes to the crux of the human rights critique of MDG reporting.  If these reports fail to address, or even acknowledge, such matters they will often be excluding the very issues that are crucial to understanding the principal obstacles that are inhibiting the realization of the MDGs. For example, if it is not possible to mention ‘sensitive issues’ such as deeply entrenched discrimination against women, the effective exclusion of certain racial, religious, linguistic or other minority groups from the development process, or the systematic harassment of anyone who challenges government policy or seeks to express a different viewpoint in the press or in community planning settings, then the report will not only have an air of unreality about it but will also be unable to address the critical steps that need to be taken if the MDGs are to be met.
98.
An approach which ignores human rights altogether, or treats them solely in a tokenistic fashion, neglects a crucial dimension of the development equation, overlooks the empowerment potential of rights, and pays no attention to the wide range of human rights obligations undertaken by the Governments concerned and to the international standards which are binding upon them as a result.  Most problematically in the context of the present report is the fact that such an approach provides little incentive for human rights proponents to engage in the MDG process, and lends fuel to the arguments of those who suggest an incompatibility between the way in which the MDGs are sometimes promoted and the human rights framework.
99.
Somewhat ironically this same point is acknowledged in the UNDP assessment of the national MDG reporting exercise, referred to above.  The additional two references to human rights are in fact to the same text, repeated in both the Executive Summary and in the conclusions and recommendations:
Communication [i.e. public relations materials] on MDGs must re-assure NGOs and others that the focus on MDGs is not intended to displace attention from other issues such as violence, child rights abuse, discrimination, human rights violations and the like.

100.
In fact, it will be difficult to provide such reassurances when the national reports demonstrate such a consistent neglect of those very issues and when the overall assessment of the reports itself makes not a single reference to the human rights dimension other than to express understanding of governmental reluctance to address such issues in their reports.
5.  Can ‘Human Rights-based Approaches’ Provide the Solution?
101.
For the most part, the crucial issue is not whether a more integrated approach should be sought, but rather how such an approach might best be fashioned.  In particular, two questions need to be answered.  How can the MDG process be made more human rights friendly?  And how can human rights standards and procedures be mobilized so as to enhance the effectiveness of the MDG initiative?

102.
These questions are not easy to answer.  The most important endeavor that has so far been undertaken in this regard is the attempt to elaborate so-called ‘human rights-based approaches’ to development.  These approaches, which initially grew out of civil society efforts, have attracted increasing scholarly attention, and have been the subject of a range of analyses undertaken by UN agencies and NGOs at the national level.  One recent analytical overview of ‘rights-based approaches’, prepared by the UK Department for International Development, lists human rights as merely a fifth category of ‘rights’, preceded by those reflected in living law and customary law, religious law, statutory law, and constitutional law.
  But this wide-ranging and eclectic approach is not at all what is generally intended by the expression ‘rights-based approaches’.
103.
A much more typical definition, in this case of a ‘Human Rights-Based Approach to Programming’, was offered by a UN group in 2003:

The fundamental purpose of all programmes of co-operation is the realisation of human rights. The normative framework for programming is set out in international human rights treaties and conventions.

Human rights principles guide all programming in all sectors, including all programming directed towards achievement of the Millennium Development Goals and the Millennium Declaration.

Human rights principles guide all phases of the programme process, including assessments and situation analyses; the design and implementation of country programmes of co-operation; and the monitoring and evaluation of these programmes.

Programmes support the development of capacities of ‘duty-bearers’ at all levels to meet their obligations to respect, protect, and fulfil rights, as well as the development of capacities of ‘rights holders’ to claim their rights.

104.
Darrow and Tomas are more cautious about offering a definition and elaborate on the pitfalls of over-simplifying the challenge.  Nevertheless, they observe that such approaches have generally ‘sought to give tangible expression to human rights “principles” (for example, participation, accountability, transparency, universality, non-discrimination, and so forth) and “values” (the Millennium Declaration lists “freedom, equality, solidarity, tolerance, respect for nature and shared responsibility,” however one often finds others including equity, democracy, or even human dignity in a broad sense).  

105.
While Jonsson also eschews a simple definition he lists eleven elements of ‘human rights programming’.  They can be summarized as follows: (i) empowerment, especially of poor people, to claim their rights; (ii) facilitating participation in societal decision-making; (iii) a people-centred approach based on dignity and respect for the individual; (iv) accountability which ‘requires monitoring at all levels of society’; (v) identification of the relationship ‘between all claim-holders and all duty-bearers’; (vi) ‘disparity reduction’ with a view to poverty eradication; (vii) ‘respect for local knowledge’ but leaving room for the external promotion of alien rights values; (viii) the need to understand all structural causes and to pay ‘simultaneous attention’ to all of them; (ix) equal attention to ensure that both outcomes and processes are human rights determined; (x) a ‘country’s human rights realisation must come from within’ but the UN Development Assistance Framework is nevertheless ‘of particular importance’; and (xi) the comparative advantage of each international agency should determine the actions of each.

106.
Finally, a relatively sophisticated example of the type of approach suggested in the context of such frameworks was provided by a 2003 UN inter-agency meeting on human rights approaches to development.  It arrived at a set of recommendations, divided into two parts.  The first part was said to consist of elements which are ‘necessary, specific, and unique to a human rights-based approach’:

· Assessment and analysis in order to identify the human rights claims of rights-holders and the corresponding human rights obligations of duty-bearers as well as the immediate, underlying, and structural causes of the non-realization of rights.

· Programmes assess the capacity of rights-holders to claim their rights, and of duty-bearers to fulfill their obligations. They then develop strategies to build these capacities.

· Programmes monitor and evaluate both outcomes and processes guided by human rights standards and principles.

· Programming is informed by the recommendations of international human rights bodies and mechanisms.

107.
The second part consisted of ‘other elements of good programming practices’ that were characterized as ‘essential’ but presumably not unique:

· People are recognized as key actors in their own development, rather than passive recipients of commodities and services.
· Participation is both a means and a goal.

· Strategies are empowering, not disempowering.

· Both outcomes and processes are monitored and evaluated.

· Analysis includes all stakeholders.
· Programmes focus on marginalized, disadvantaged, and excluded groups.

· The development process is locally owned.

· Programmes aim to reduce disparity.

· Both top-down and bottom-up approaches are used in synergy.

· Situation analysis is used to identity immediate, underlying, and basic causes of development problems.

· Measurable goals and targets are important in programming.
· Strategic partnerships are developed and sustained.
· Programmes support accountability to all stakeholders. 

108.
This is not the place to engage in a detailed critique of such statements, and to do so in fairness to their authors would require a careful analysis of the various supporting documents that underpin the suggestions made and an examination of the case studies that have been offered to illustrate some of the experiences on which they are based.

109.
Nevertheless, several general observations are prompted by the sort of criteria that are commonly put forward as defining a human rights-based approach.  The first is that they are often expressed at a level of abstraction and generality which is not uncharacteristic of some human rights discourse but which is likely to seem abstract, untargeted, and untested to the community of development economists.  For all their conceptual sophistication and undoubted importance, these frameworks and checklists appear to the latter to offer little guidance in concrete situations and to gloss over many of the complexities of real-world decision-making and trade-offs.

110.
The second is that some of the formulations do little more than restate the fundamental dilemma and do not actually offer a lot of guidance as to how to resolve it.  To take the first of the elements above, identifying ‘the corresponding human rights obligations of duty-bearers’ is a matter which may be extremely difficult to do.  Sorting out the role of the government, of the private sector, of the individual right-holders, and of the international community will rarely be a routine accounting matter which can be done with ease in the context of complex development strategies.  Such an approach might well be viable and helpful at a micro-level but seems less likely to be so in terms of national level planning of macro-economic policies.

111.
The final part of the first element of the 2003 statement calls for identification of ‘the immediate, underlying, and structural causes of the non-realization of rights’.  This will usually be even more fraught with difficulty since most problems are subject to diverse and heavily contested causal explanations.  Exploitative child labour is just one of a huge number of issues of relevance in this context on which extensive analytical work has been undertaken.  It is not hard to find radically different explanations of the structural causes of this problem, or of the most effective human rights-inspired responses to any problems thus diagnosed.  And if we move from sectoral areas such as child labour to country situations the magnitude of the challenge becomes even more apparent as we contemplate wholly inconsistent explanations as to the structural causes of deep-rooted situations of discrimination and so on.
112.
This is not to say that structural causal analyses of the type advocated should not be attempted on a grand scale, but it underscores the great complexity that would be generated by any such effort.  What is involved is not simply the adoption of a new methodology but also a willingness on the part of governments to address a range of issues which most of them have systematically refused to confront in such contexts.  While the proponents of a rights-based approach would rightly respond that this is precisely the point of insisting upon a deeper structural analysis, it is nevertheless necessary to recognize the immensity of the change that is being sought under the relatively innocuous guise of calling for a new methodology.
113.
A third general point is that there is a good deal of optimism implicit in the suggestion that decisions on complicated matters of development programming should be ‘informed by the recommendations of international human rights bodies and mechanisms’.  At the current relatively embryonic and certainly under-funded stage of development of such bodies and mechanisms, a great many of the recommendations emerging from them are not at all operational, and some of them are not especially well grounded or arrived at on the basis of a compelling analysis.
  Ironically, one of the major advantages of taking such an approach seriously would be to put the pressure on the treaty bodies and special procedures to spell out more clearly and justify more thoroughly their recommendations.
114.
A fourth point concerns the disparate items contained in the second list, all of which are said to be ‘essential’ for a human rights based approach.  In many cases, the advice proffered does not seem to follow inexorably from human rights principles per se, but rather to be a reflection of what the authors consider to be sound policy on the basis of their own expertise.  For example, local ownership of the development process is not dictated by human rights norms, even if will usually be a desirable attribute.  It is hardly an issue of self-determination unless we are talking of very large-scale external imposition, and the right to participate in the conduct of public affairs is regularly interpreted in the United States, France and a good many other countries to be satisfied in situations in which immensely powerful central governments make major decisions in which the only element of local ownership is the often overridden vote of a local parliamentarian or congressperson.  

115.
In other cases, the criteria seem to be somewhat platitudinous and to offer little real practical guidance, or to exhibit any clear human rights based origins.  For example, the suggestion that ‘both top-down and bottom-up approaches [should be] used in synergy’ is mostly platitudinous although it could also be challenged as being misleading since in practice one or other approach will sometimes need to be clearly dominant if progress is to be achieved.  The development and sustenance of ‘strategic partnerships’ would seem to be another injunction which is based less on any human rights imperative than on the bitter experience of development planners whose designs have been foiled for want of a broader base of support.  Finally, some of the criteria, while unquestionably correct, seem to do little more than beg the question.  To insist that strategies be ‘empowering, not disempowering’ leaves open the question of what strategies are actually empowering, particularly when so few of those pursued in the name of empowerment seem to succeed in any marked way.
  
116.
Moreover, how does one resolve the dilemma created by situations in which the result of empowering local communities is the rejection of the priorities identified from outside which were proposed in order to ensure compatibility with human rights standards.  One only needs to read some of the literature on decentralization to see the complexity of prescriptions such as these.  Decentralization is advocated on the grounds that it enhances local ownership, promotes empowerment of local groups, facilitates accountability, includes more stakeholders, makes participation more feasible, and so on.  In practice, however, there are major concerns that mechanisms of accountability that have been painstakingly built up at the centre are not transferred, that the empowerment of some comes at the price of disempowering others because the transferred power is captured by elite local groups, that human rights mechanisms are not in place, and various other challenges.

117.
A related issues concerns the emphasis on the ‘marginalized, disadvantaged and excluded’.  One of the potentially misleading claims contained in much of the literature about rights-based approaches is that they are, per se, pro-poor, or reflect a preference for the poor and disadvantaged, or that their purpose is to ‘set out the rights and entitlements within which the poor and their representatives can make claims.’
  At one level such a claim is certainly correct in the sense that if the poor enjoyed all of the rights recognized in human rights declarations they would be infinitely better off than they are at present.  But at another level, it is almost naïve not to acknowledge that human rights systems have historically benefited the well-off even more than the downtrodden, and that the consequences of highlighting rights will depend very significantly on the power relations that exist within the society or the group.  
118.
This is easily illustrated by the example of a situation in which women are systematically disempowered.  Unless carefully targeted, the promotion of a rights approach in such a setting could well reinforce the ‘rights’ of those whose are capable of exercising them, in other words those who already have power.  In this respect, Alsop and Norton have recently pointed out that ‘a de-politicized view of empowerment … can lead to donor agencies engaging in capacity building activities that may reinforce power relations that are unfavourable to many poor people.’
  Without specific measures targeted at the poor in the context of rights-based approaches it is highly unlikely that they will benefit disproportionately from the emphasis on human rights.
  Nevertheless, it remains the case, even in relation to rights-based approaches, that the recognition of the need for such measures ‘is rarely factored into a decision-making process that remains largely technocratic in character.’

119.
Finally, a more difficult issue concerns the appropriate limits of the ambitions or aspirations of human rights-based approaches to development.  What often seems to be called for is a comprehensive change of approach on the part of virtually all national and international agencies addressing issues relating to development.  The range of addressees is thus vast, moving from international financial institutions such as the IMF through national donor agencies such as the US Agency for International Development, to planning or other central coordinating agencies in developing countries.  All are asked to adopt a human rights analytical framework and to make systematic and effective use of human rights norms, techniques, and institutions.  While there is sometimes an element of nuance in what might reasonably be required of each such actor, it seems that consideration is rarely given to arguments put forward by some of them suggesting, for example, that their mandates (whether in institutional or legal terms) are limited and make it inappropriate for them to take the lead on human rights issues, or that they lack the institutional expertise to engage fully in a human rights dialogue, or that they prefer to use an alternative analytical framework which better reflects their specific concerns and is capable of being sensitized to at least certain human rights issues but would not pass muster as a human rights-based approach.

120.
Since critiques such as the foregoing inevitably provide grist to the mill for those governments and development experts who are simply not persuaded of the importance of human rights, it must thus be emphasized that this is not my intention.  Rather, it is to provoke more self-critical reflection by human rights proponents in order to strengthen, and not in any way to undermine, the fledgling efforts underway to promote broader acceptance of human rights-based approaches.  The emphasis then needs to be on positive prescriptions which build on the achievements of these initial efforts.
121.
If there is one policy prescription which emerges clearly it is the need to be more selective and to set priorities.  If every possible human rights element is deemed to be essential or necessary, then nothing will be treated as though it is truly important.  A list of requirements which is too demanding or ignores trade-offs and dilemmas is unlikely to be taken seriously by practitioners operating under major resource constraints, time pressures, and faced with competing priorities and the need to make difficult choices.  Two caveats are in order at this point.  The call for prioritizing is not to suggest that any obvious violation of rights can be ignored, let alone that human rights shortcuts can be acceptable in the development process. The second is that we need to distinguish between contextually identified priorities and fixed hierarchies.  While the latter are unacceptable in human rights law in so far as they purport to authorize one set of rights to trump another, the former are also somewhat alien to the analytical frameworks of many human rights specialists who are carefully trained to avoid any form of selectivity in the name of the indivisibility and interdependence of all rights.  It is, however, a misunderstanding of the consequences of this principle to suggest that setting priorities is unacceptable. 
122.
Another prescription that emerges is that human rights proponents need to be more realistic about the obstacles that lie in the way of the adoption of human rights methodologies by those working in the area of development.  This suggests the need for a more sympathetic and insightful inquiry into the underlying reasons for the shortcomings of efforts to date.  The foregoing survey of the role accorded to human rights in the MDGs context shows that hesitance to use a human rights framework is deeply entrenched, that the shining examples to which human rights proponents can point are generally far from the mainstream, and that the resistance to human rights frameworks by development agencies is based on more than ignorance or bloody-mindedness.  There needs to be greater awareness that calling for a rights-based approach effectively demands a paradigm shift on the part of the development community.  As Uvin puts it, adopting such a strategy is:

a radical affair … demanding profound changes in choices of partners, the range of activities undertaken and the rationale for them, internal management systems and funding procedures, and the type of relationships established with partners in the public and non-governmental sectors. 

123.
The problem, of course, is that paradigm shifts are rarely achieved on the basis of gentle appeals, or of bureaucratic checklists.  Two elements will be important in charting the way forward.  The first is that the onus will largely be on the human rights community to demonstrate the feasibility of the approaches that they advocate, to demonstrate their adaptability to different circumstances, and to show a greater engagement with the alternative methodologies employed within the development community.  The second is that incremental change is far more likely to succeed than is an approach which assumes that a paradigm shift can be achieved almost overnight.  A gradualist approach will be more easily incorporated into existing development paradigms, will be less threatening and thus meet less resistance, will be better able to emphasize the benefits of taking some aspects of human rights on board, and is far better able to be monitored and evaluated than is a demand that a fundamentally different methodology should be adopted.
6.  Identifying the Key Characteristics of an Integrated HR/MDG Approach at the National Level 

124.
If the critique of human rights-based approaches as being too all-embracing is warranted then it becomes clear that the resulting challenge is to work out what the distinctive and genuinely indispensable elements of a more incrementalist human rights strategy should be.  Some of the criteria on the basis of which those elements should be selected are: the need for a demonstrable grounding in human rights law of any principles put forward; a degree of modesty which acknowledges that a human rights approach will not in fact have clear answers, or perhaps any answers, in relation to at least some of the more intractable problems; the need for a judicious blend of process and outcome requirements; specificity in the sense of a list of requirements which is able to be stated with reasonable certainty or clarity; and manageability in terms of a list of requirements which is not utopian and does not impose impossible demands upon the relevant processes.

125.
It is suggested that the following elements should be given priority in seeking to ensure that efforts to promote the MDGs take adequate account of human rights and that the human rights framework is mobilized in such a way that it can contribute effectively to the quest to ensure the meeting of the MDGs.
1.  Recognition of the relevance of human rights obligations.

126.
This element has three dimensions.  The first and most important consists of recognition of the fact that the international human rights obligations which the country concerned has voluntarily undertaken should be one of the key reference points to be taken into account in MDG planning and implementation.  In many respects this element is comparable to the practice of the World Bank in its environmental safeguards policy which requires that the environmental assessment (EA) required before projects are undertaken should take:
into account the …obligations of the country … under relevant international environmental treaties and agreements. The Bank does not finance project activities that would contravene such country obligations, as identified during the EA.

127.
The most important step in relation to the MDGs is simply the acknowledgement of the relevance of the human rights obligations.  The significance which is subsequently attached to this recognition will vary from country to country and situation to situation.  It is thus not necessary for the MDG policy itself to be any more prescriptive.  An appropriate formulation would be: ‘This national MDG policy recognizes that efforts to achieve the Goals will take into account, as appropriate, the human rights obligations of [State X].’
128.
It would of course be possible to enter into more detail and spell out that such a commitment involves not only international treaty obligations undertaken by the state, but also any customary law provisions, as well as relevant soft law standards.  But it is important not to see the MDG context as the site for the drafting of a contract but rather as an important occasion on which to introduce human rights considerations into the heart of the development planning processes and assume that this point of entry will eventually stimulate appropriate discussions as to the extent of the human rights obligations which are applicable.

129.
Another important reason for emphasizing the human rights obligations voluntarily undertaken by the government in question is to combat what is still apparently seen as one of the stumbling blocks to the promotion of human rights by international institutions: the curious perception that the values are ‘internationally [rather] than internally driven’.
  While it is true both that there are international pressures to ratify human rights agreements (pressures long brought to bear and still only partially successful in relation to the United States, to take one pertinent example) and that governments sometimes accept international obligations in order to impress or placate domestic constituencies, the fact remains that such decisions are no more externally imposed than are those to accept foreign direct investment or to permit citizens to make use of the internet.
130.
The second dimension of this first element is for the MDG strategy to state that its implementation will be consistent with the principles of equality and non-discrimination laid down in applicable international human rights standards.  This is justified not only on the grounds that these principles are central to human rights but also that their application is often relatively straight-forward, does not necessarily raise complex issues of resource allocation, and can have a very large impact in addressing many of the challenges that arise in the MDG context.  A human rights purist might well respond that this approach is too often interpreted as requiring only abstention on the part of governments and does not attach sufficient importance to the need for positive, affirmative measures in many contexts.  While that is a justifiable critique, the purpose of this provision is again to serve as an entry point for the raising of a range of issues that might be appropriate in any given context, and the assumption is that it will take on a life of its own over time.
131.
The third dimension would involve the use of human rights terminology wherever it is clearly applicable.  The easiest examples would be to include references to the right to education, the right to adequate food, and the right to health, in the sections dealing with those issues as MDGs.  Once again the precise implications of this terminology need not be spelled out in the document.  In most cases it will be through a dialogue within the community and particularly between civil society and the government to identify the specific implications in a given society.
2.  MDG strategies should address the legal framework in relation to human rights
132.
The MDG strategies need to steer their way between the Scylla of ignoring all questions of the legal structuring of society and the Charybdis of insisting that everything is related to everything else and thus no strategy is complete without addressing every dimension of governance and related concerns.  Again the MDG strategy should confine itself to committing the government to ensure that an appropriate legislative and legal framework will be put in place in order to facilitate the meeting of the MDGs on the basis of respect for human rights.  This will then provide the necessary entry point for a community debate over what measures are required, rather than trying (in vain) to be highly prescriptive.
3.  The encouragement of community participation based on human rights formulations
133.
Too many discussions of the need for ‘participation’ in the development process are hollow and tokenistic.  That term, when used in the abstract and not related to a specific context, has remarkably little assured meaning.  In development discourse, calls for the ‘informed and active participation of individuals in making decisions that affect them’ are heard all too often, without any adequate attempt to spell out what this means and how it might be translated into concrete law or policy.
  And the problem is not unknown in the human rights context either.  Thus the 1986 Declaration on the Right to Development is positively dripping with references to participation.
  But the relationship between that term and the concrete exercise of specified civil and political rights is never spelled out.  This was not unintentional since the result enables one side of the debate to assert that participation is in fact a very satisfactory proxy term which invokes the whole gambit of relevant civil and political rights, while the other side can insist that it is a much less inclusive term and one that is better understood in terms of its traditional, more localized, and limited usage in development discourse. 

134.
It is true that the most frequently cited human rights text is equally vague.  Article 25 of the Universal Declaration of Human Rights states only that ‘Every citizen shall have the right and the opportunity, [without discrimination] and without unreasonable restrictions: (a) to take part in the conduct of public affairs, directly or through freely chosen representatives …’.  But this statement of the right to participate must be seen in the context of other rights recognized in the Universal Declaration which give substance to it.  They include the right to freedom of speech, the right to non-discrimination, the rights to assembly and association, the right to a free press, and so on.  So too must a call for participation in relation to setting and implementing MDG strategies.
135.
For present purposes the point is that it is not meaningful to call for participation of those affected in decision-making unless the strategy goes on to specify what this might mean in practice, and that such specification should use human rights terminology.  The range of issues that might usefully be identified in this regard in any given context is probably too broad to be susceptible of generalized prescriptions.  The way forward, therefore, might be to affirm that broad-based and meaningful participation in decision-making will be sought, but then to ask those responsible for drawing up the relevant MDG strategy to spell out what this means in practice.  It should always include the right to criticize official policy positions The generality of such a recommendation could be dramatically reduced if it were possible to go further and call for specific proposals to be made in any context in which an international human rights body has indicated that any aspect of the freedom of individuals to participate is currently limited (e.g. reports by the ILO in relation to freedom of association, by UN Special Rapporteurs in relation to freedom of the press, freedom of speech, minority rights, etc, or by the UN Commission on Human Rights in its overall assessment of the situation in the country in question).
4.  Accountability mechanisms are the sine qua non of a human rights approach
136.
Institutionalized arrangements for monitoring processes and outcomes and for establishing some form of accountability are indispensable in any human rights context and they are equally relevant and necessary in relation to MDGs.  Such a dimension is needed in order to ensure that the MDG initiative is more than just another bureaucratic scheme which will come and go just as its predecessors have.  In the MDG context this would require the setting of explicit targets or benchmarks and then detailed reporting on the progress achieved in relation to those targets on the basis of an annual or biennial report.  Where the benchmark has not been set, a re-examination of the relevant policies would be triggered.  The reporting would also need to be disaggregated to the extent possible, to take account of elements such as gender, regional disparities, and the situation of the most disadvantaged groups in the society in question (who should be identified in the benchmarking process).  
137.
There is, as noted below, an important role for international human rights mechanisms in this regard, but the first line of support should be at the national level.  Thus, in every state in which a national human rights institution exists, it should be given an explicit mandate to review and report on the realization of MDG targets at regular intervals.  It is estimated that there are now at least 55 such institutions in existence, a dramatic increase from the eight that existed in 1990.
  In states which do not have such mechanisms, the MDG strategy could usefully recommend their creation.

138.
In essence the focus of this four-point list of desirable human rights elements is on the process-related aspects, in part because the specific outcomes are spelled out in the MDGs themselves.  A process orientation is also justified on the grounds that such aspects provide a more focused basis on which to evaluate the human rights content of MDG strategies.  Each of the suggested elements or criteria can be measured, at least in a formal sense, even if the adequacy of the content is difficult to assess.  The assumption, however, is that even somewhat gestures in the direction of human rights components will empower civil society and other interested parties to engage with the government more fruitfully in relation to the key human rights issues that arise.
7. Monitoring and Accountability: The Role of the UN’s Human Rights Mechanisms
139.
Probably the most intense debate today about development policy strategies at the international level is focused on the Poverty Reduction Strategy (PRS) initiative rather than on the MDGs.  The overlaps are considerable, however, and it seems both likely and appropriate (although some UN agencies are at best reluctant) that the two processes will increasingly coincide in the years ahead, to the point that most of the MDG advocacy and strategizing will take place within the PRS process.

140.
It is thus of particular significance that the need for enhanced monitoring of progress made at the national level has, in the course of 2004 alone, been a matter of strong concern in a series of  internal reviews undertaken by UNDP,
 the World Bank
 and the IMF
.  Yet none of these reviews takes any account of the fact that there is already in place a relatively sophisticated and comprehensive system of monitoring linked to the international human rights regime.  Nor do they focus on the potential overlaps between what is done in that setting and what is so clearly missing in both the MDG and PRSP settings.  The UN Guidance Note on PRSPs, for example, notes that the UN Country Team can help ‘to establish a poverty monitoring and public expenditure tracking system, the development of country-specific indicators for monitoring the impact of their strategies on poor people and regions, and strengthening national statistical capacity’ and to make use of such information to assist the government to ‘use data, analysis and evaluations effectively, for multiple reports …’.  Yet much of that information would be relevant in relation to what should be done by countries in the context of their human rights reporting.
141.
The existing arrangements for reporting on progress made in relation to the MDGs are relatively primitive and not especially convincing by most standards.  As noted above, some 60 national MDG reports have now been completed.  Notwithstanding rhetorical insistence that such reports will play an important role at the national level, their main ‘consumer’ seems to be the UN Development Programme which has a procedure for assessing the reports ‘especially with regard to participation, disaggregation and presentation’.
  In UNDP’s view the reports have two purposes: ‘public information and social mobilization’, and on each of these dimensions the assessment suggests considerable shortcomings on the part of many of the completed reports.  It is noteworthy that neither human rights NGOs nor civil society organizations more broadly defined which have a particular involvement in human rights matters (such as women’s and children’s rights groups) are referred to at all in the assessment, despite the finding that ‘close collaboration with civil society organizations (CSOs) is essential for widening support and consensus around the MDGs’.
  The assessment also attaches considerable importance to tailoring MDG indicators to reflect the particular needs and circumstances of each country, in a way which is reminiscent of the approach advocated in relation to human rights benchmarks.  Finally, UNDP concludes that there is a need to ‘build capacity among government officials, CSOs, parliamentarians, and the media to use data for evidence-based policy-making and programming, as well as for advocacy and campaigning.’
  From a human rights perspective it is striking that the unique mobilizational capacities of human rights standards are considered not to be relevant in this context, while it is assumed that civil society will be able to be galvanized around the relatively bureaucratically formulated MDGs.
142.
The neglect of human rights dimensions in this context is also at odds with the recommendations of the UN inter-agency report on human rights based approaches to development.  It attached particular importance in the context of the MDGs to the reporting process as part of an overall system of human rights monitoring.  In the view of the inter-agency group:

A [human rights based approach] to national reporting on MDGs, requires a clear communication plan (about the process and time-table for preparing national reports); to serve as the basis for participatory approaches (which draw upon reports from governmental, nongovernmental, and notably local sources); with clear roles and responsibilities in reporting; disaggregation of national data, (to ensure that no group is left behind in the race to fill national goals and targets); and clear indicators, benchmarks and targets to measure progress.

143.
But this inconsistency serves mainly to highlight the fact that many of those who are advocating human rights approaches within the leading international development agencies are relatively isolated, that their recommendations have too little impact upon the policies promoted by the institution as a whole, and that little real progress in this direction has yet been made.
144.
Before considering how this situation might be improved it is useful to undertake a brief survey of the extent to which the two major avenues for UN human rights monitoring have been engaging, if at all, with the MDGs.  Those avenues are the special rapporteurs of the Commission on Human Rights and the treaty bodies established to monitor states’ compliance with the principal international human rights treaties.
The Roles of the CHR and of Special Rapporteurs vis-à-vis MDGs

145.
As early as 2001 the Commission on Human Rights included non-specific references to the Millennium Declaration in a variety of its resolutions.
  By 2002 it had gone further and recognized ‘the need for effective implementation and fulfilment of internationally agreed targets …, with particular emphasis on those contained in the Millennium Declaration, within the agreed time frames’,
 and it highlighted the link between the right to development and the MDGs.
  The UN High Commissioner for Human Rights followed up on by focusing almost her entire 2002 report to the Economic and Social Council on the MDGs.
  But while this series of resolutions should have augured well for the incorporation of the MDG issue into the work of the Commission, the early promise has not been borne out.
146.
At a superficial level, the Commission has been assiduous, even admirable, in relation to the Millennium Declaration and the MDGs.  By 2004, 19 out of the 125 resolutions it adopted contained an express reference to either the Declaration or the Goals or both.  On closer examination, however, the result provides no cause for satisfaction for those who would wish to see the development of a substantive link.  Twelve of the 19 resolutions contained only a passing reference in a preambular paragraph to the Declaration or the MDGs.  In some cases, this superficiality was understandable, such as in the resolutions dealing with terrorism, the trafficking of women and girls, or human rights education.
  In other cases, it was extremely surprising, such as in the individual resolutions dealing with the rights to food, housing, education, and health,
 none of which contained a single reference in the operative part of the resolution.  Indeed the only relevant action proposed by the Commission in relation to the MDGs was to ask its independent expert on extreme poverty to ‘pay particular attention to … the assessment of … the internationally agreed goals contained in the Millennium Declaration …’.
  Finally, three resolutions – dealing with structural adjustment policies, international solidarity, and the rights of the child
 – invoke the Millennium Declaration in connection with a call for more resources to be available to developing countries for the purpose of meeting the MDGs.
147.
For their part, the various experts advising the Commission have also not paid a great deal of attention to the MDGs.  A brief survey is sufficient to illustrate the point.  The only really significant attention given to the MDGs in the Commission context in 2004 came from the Working Group on the Right to Development, the report of which states that ‘[i]mplementation of the Millennium Declaration … and the Millennium Development Goals will contribute to the progressive realization of the right to development’.
  And in recommending the creation of a ‘high-level task force on the implementation of the right to development’, it suggested that the first of its terms of reference should be to examine the ‘obstacles and challenges to the implementation of the Millennium Development Goals in relation to the right to development’.

148.
The MDGs are of direct relevance to the work of various of the Commission’s thematically-focused Special Rapporteurs, but at least in 2004, the topic was barely visible.  There were no references either in the general report or the country visit reports of the Special Rapporteur on housing, although in previous years he had made a reference to them.
  The Special Rapporteur on the right to food concluded his general report by recommending that ‘[a]ll Governments take immediate actions to meet their commitments’ made, inter alia, in the ‘Millennium Declaration to reduce the number of victims of hunger by half by 2015’.
  But the MDGs were not mentioned in his country report on the Occupied Palestinian Territories,
 while in a report on Bangladesh he observes only that the interim PRSP prepared by the government does address the MDG targets.
  The Special Rapporteur on the right to education refers to the MDGs twice in her general report,
 although not in a substantive way, and they are not mentioned in her country reports on Colombia
 or China.
  
149.
The principal exception among the rapporteurs is the Special Rapporteur on the right to health.  While he had made only passing reference to the MDGs in his earlier reports to the Commission, his 2004 report to the General Assemby includes a very detailed analysis of the relationship between the right to health and the MDGs.  For present purposes the key points of his analysis were that there is ‘considerable overlap’ between the right to health and the relevant MDGs,
 and that the right to health has much to offer to the latter in terms of its non-discrimination-based focus on the disadvantaged and vulnerable, and its emphasis on participation and accountability.  But although it calls for the integration of human rights into the MDGs the report does not get into the specifics of what this might mean.
150.
The conclusion of this survey of the relevance of the MDGs to the work of those Special Rapporteurs of the Commission on Human Rights whose mandates are of the most obvious and direct relevance is that the MDGs have not been ‘taken on board’ in any sustained way.  They have not significantly influenced the analytical frameworks used by the rapporteurs, they do not feature in any applied sense in their recommendations, and there is no sense that the MDG initiative can contribute significantly to the human rights enterprise.
151.
One interesting question to which this conclusion gives rise is whether the various experts who advise the Commission have themselves paid too little attention to the MDGs, thus encouraging the Commission to follow suit, or whether the reverse psychology has been applied.  In other words, is it the Commission’s failure to embrace the MDGs that has encouraged the rapporteurs not to attach much importance to them?
Treaty Bodies MDGs Role

152.
The evolution of effective monitoring procedures in relation to the major international human rights treaties has been a long and gradual process, but the ingredients are now in place for effectively holding governments to account for their action or inaction in relation to specific normative provisions, and there are a great many instances in which these procedures have been able to produce meaningful results.
  In the development field, efforts have long been made to set specific goals and targets, and to reinforce such steps by the introduction of monitoring mechanisms.  The approach reflected in the Declaration adopted at the Children’s Summit in 1990 exemplified both the successes and shortcomings of such endeavours.  Clear goals were indeed set, but the monitoring arrangements were relatively ineffectual except in so far as they were applied by a specific agency such as UNICEF which had significant resources with which to back up its efforts to pressure states to adopt the agreed measures.

153.
Five years later, the Beijing Conference was again able to agree on targets but not on effective monitoring.  Subsequent arrangements have sought to compensate for that deficiency but they have had to be somewhat ad hoc and dependent upon the energy of NGOs and the goodwill of governments.  
154.
It is against this background that the proclamation of the MDG goals has to be seen.  At one level the goals are more precise, and have achieved higher level formal recognition (156 Heads of State or Government), than any previous development goals.  In addition, they have been accompanied by a variety of monitoring arrangements which include national level efforts, sustained analysis and reporting by a range of international agencies including the Bretton Woods Institutions, and a major focus by the General Assembly, the Secretary-General, and the elaborate advisory apparatus that he has set up to promote the realization of the goals.

155.
On the other hand, the MDG goals have been accused of being taken out of context, and thus of meeting ‘the letter of civil society demands for accountability, but not the spirit’.
  And observers taking as their reference point a human rights approach to monitoring would argue that the MDG monitoring arrangements are lacking in several respects, including adequate opportunities for civil society inputs into the process, sufficiently clear, comprehensive and integrated set of standards, an open and transparent monitoring process, and the ability to mobilize both public and political support in the event of inadequate progress being made.  Such critiques raise the question of whether the existing international human rights treaty monitoring framework has so far made a contribution, and whether in the future it could usefully and productively be invoked in order to complement and supplement the other arrangements already put in place in relation to the MDGs.

MDGs and the Treaty Bodies up to 2004

156.
This part of the story is the most straight-forward.  None of the treaty bodies appears to make any significant use of any part of the MDG apparatus which includes the specific commitments undertaken, the plans of action etc for their achievement, and the national reports.  A review of the ‘concluding observations’ adopted by each of the treaty bodies as the principal reflection of the outcome of the dialogue with each reporting states reveals no references to the MDGs and no attempts to encourage governments to attach any particular importance to their MDG commitments.  The assumption seems to be either that the MDGs add nothing to the already available framework or that it is specialized territory into which the treaty bodies should not stray.  We take up these issues in the following section. 

A Future Role for the Treaty Bodies

157.
A simplistic answer to the question of how best to encourage the treaty bodies to take note of the MDGs would be to call upon each of them (leaving aside the Committee on Migrant Workers in view of the paucity of ratifications received by the relevant treaty) to take full account of the MDG commitments in their work.
158.
But there are several reasons why this would not be especially helpful.  First of all, whenever a special focus arises, the treaty bodies are entreated to pay special attention to it, with the result that many of the calls made meet with all too little responsiveness.  Experience to date tends to point to the emergence of a rapid saturation point in reaction to such calls.  While each of them is entirely valid on its own terms, the fact that committees with already overloaded agendas will be loathe to add to them unless a strong, targeted, case can be made to them.

159.
Second, the treaty bodies are concerned in different ways, and to a different extent, with the various issues raised by the MDGs.  The Committee against Torture, for example, could do relatively little, other than making an extra effort to ensure that those who call upon governments to change their policies in order to meet the MDGs are not subsequently tortured for voicing criticism of government policies.  A similarly restrictive role would be expected of the Human Rights Committee which monitors compliance with the International Covenant on Civil and Political Rights, although its mandate to scrutinize all discriminatory measures would give it a potentially more significant role.  So too would the Committee on the Elimination of Racial Discrimination have a role in so far as racial or ethnic discrimination is involved in the failure to meet the goals or characterizes any of the measures designed to promote their realization.

160.
While we should be careful not to exaggerate the significance of identifying treaty bodies whose potential role in relation to the MDGs seems limited, such a process nevertheless enables us to be more selective in excluding a leading (but not a subsidiary) role for any of those three committees. That leaves us with the Committee on Economic, Social and Cultural Rights (CESCR), the Committee on the Elimination of Discrimination Against Women (CEDAW), and the Committee on the Rights of the Child (CRC).  Each of these three committees requests States Parties to submit reports on a five yearly cycle, modified to take account of delays etc.  The reports are comprehensive, but are also expected to take particular account of shortcomings that have been identified in previous reporting cycles.  

161.
While there is a very significant overlap in the range of issues addressed by each of these three committees, there is in practice some degree of specialization and a division of labour, even if this is unlikely ever to be formalized or even officially acknowledged in such terms.  The CESR would reasonably be expected to focus more on general policy initiatives such as the MDGs and on the processes or procedures by which effect is given to commitments in relation to most of the Goals, whereas the other two committees do have specific ‘constituencies’ whose rights are expected to provide the principal focus of their activities.  Both the CEDAW and the CRC would normally be expected to devote major attention to the issues considered as MDGs, and in general there is no particularly noteworthy gap in the coverage that either of them ends up providing.

162.
There is, however, something of a difference in the attention that has been paid by the principal constituencies of each of the two treaties to the MDGs.  Women’s groups have devoted a lot of attention to ensuring that the MDG process as a whole takes adequate account of gender, that the overall goal of gender equality suffuses what is done, and that the gender specificity of particular issues is recognized as appropriate.  This is also reflected in the structure of the task forces established by the Millennium Project and the issues that many of them have identified.  Children on the other hand seem to be less of a special focus, and children’s rights NGOs have engaged less with the MDG process.  In part this might well be due to what appears to be a certain reticence or skepticism about the Goals on the part of UNICEF which has its own longstanding set of goals to promote.

163.
Indeed, before considering the ways in which the treaty bodies might be able to contribute to the MDG initiative there is an additional question to be asked.  Why should the treaty bodies make a special effort in relation to the MDGs when it would add yet another element to an already over-crowded agenda?  Are there any advantages in it for them?  There are several respects in which it is possible to offer an affirmative and convincing answer to such a hard-nosed realist question, which will be uppermost in the minds of many of those working with the treaty bodies, even if they are too discrete to give voice to it.  
164.
The first concerns on- the-ground mobilization and the opportunity to begin to work with development-oriented groups who bring an important additional constituency to bear upon the promotion of human rights approaches.  The second is that identification with some aspects at least of the MDG campaign will heighten the affirmative or positive dimension of the focus of some of the treaty bodies.  In other words, the focus is not only on violations and omissions on the part of governments to act, but on positive measures which can and should be taken in an effort to ensure the realization of certain rights within a firm time limit.  Third, the MDGs would provide a human rights context in which national and international aid agencies could offer to provide targeted funding to promote the achievement of specific goals, thus making the monitoring effort more operational, giving it an important constructive dimension, and making it potentially more effective.  And finally, the MDGs can, up to a point, be taken as reflecting the minimum content of certain of the economic and social rights, so that states which fail to achieve their MDG commitments cannot easily seek to excuse themselves by relying upon a lack of available resources or arguments based on progressive realization.
Recommendations to the treaty bodies

165.
On the assumption then that these three treaty bodies (the CESCR, CEDAW and CRC) will be prepared to do all they can to promote the realization of the Goals, several recommendations begin to emerge from this part of the analysis.  The recommendations can be divided up to reflect the different phases of the monitoring process.

166.
Reporting by states: Rather than requesting states in their individual reports to each of the three or six treaty bodies to report on progress made, or not made, in relation to the Goals, the best approach would be for that information to be accorded a special place in the ‘core document’ that each country now submits for use in connection with its reporting under all of the relevant treaties to which it is a party.  Proposals to expand the scope of this document have recently been put forward by the UN Secretariat and these proposals include making reference to the MDGs and also including relevant statistical and other data generated by the MDG process.
  The same report proposes that consideration be given by states to setting up a permanent single institutional framework at the national level for preparing both human rights and MDG reports.
  The latter approach would make a lot of sense but is likely to be strongly resisted for precisely the reasons that underlie the deep separation between these two processes as they currently exist.  An alternative suggestion is that MDG reporting be referred to in the human rights reports submitted by states.

167.
While the inclusion of this information in the core reports would ensure that each of the committees could take up the issue, it would not preclude more detailed and targeted information being provided to any one of the treaty bodies.

168.
Mobilization by NGOs and others:  The treaty bodies could encourage the various NGOs that work closely with each of them to devote more attention to the MDGs and to try to reach out to different constituencies in building more broad-based local campaigns focused on specific Goals.
169.
Activities undertaken by national human rights institutions:   It is appropriate to highlight here the role that these institutions might play in linking the realization of specific MDGs to the activities which they undertake with a view to giving effect to the State’s obligations under particular treaties.
170.
Inputs by civil society into the reporting process:  In the examination of States’ parties reports, the different treaty bodies rely heavily upon the provision of detailed and accurate information from civil society in order to be effective in holding governments to account.  If NGOs, not only those working specifically in the human rights field, but also those dealing with development issues, were to make a particular effort to focus on the state of realization of specific MDGs they would render the reporting process more productive.
171.
Concluding Observations:  The outcome of the process of considering States reports is the adoption of a set of concluding observations addressed to the States party itself, but which are also supposed to be widely disseminated by the media in the country in question and are in practice very often taken up by the political process.  A recurring criticism of some of the observations made is that they are not sufficiently precise or targeted, but a focus on individual MDGs, combined with explicit recommendations as to what needs to be done, would serve to bring important publicity to the Goals, would help to keep the government’s feet to the fire, and would strengthen the hand of both those government departments and external donors which are advocating greater attention to these particular dimensions.  Where appropriate, calls could be made upon international agencies and others to provide relevant assistance needed to ensure the meeting of the Goals.
172.
Follow-up:  A degree of urgency could be attached by the treaty bodies to the States parties responses to the recommendations concerning MDGs.  NGOs could facilitate this process by following up on the recommendations and providing continuing information to inform the efforts of the treaty bodies.

8.  Conclusions

173.
The principal conclusion to emerge from this study is that neither the human rights nor the development community has taken the steps necessary to capitalize on the immense potential for a complementary approach between the human rights and MDG frameworks.  The resulting opportunity costs on both sides risk being immense.

174.
It is apparent that the experience of the past few years has failed to vindicate the optimistic assessments of either the UN High Commissioner for Human Rights in 2002 as to the active role that human rights could play in relation to the MDGs, or of the 2003 UNDP Human Development Report which highlighted the natural synergies between the two agendas.  The High Commissioner’s report argued that 

human rights law provides a value system, a legal framework, monitoring mechanisms and realistic tools that can strengthen the effectiveness of the implementation of these goals. … The elaborate system of the [Commission’s] special rapporteurs … as well as the expert [treaty] bodies … provide a wealth of information that could usefully assist in assessing to what degree the Millennium development goals have been fulfilled.

175.
Yet the present report has shown that neither the development nor the human rights community has responded very enthusiastically or convincingly to the challenge.  This will probably be surprising to many in both the human rights and development communities.  Members of the latter have spent considerable time in recent years discussing and in some cases applying human rights-based approaches, and even where such endeavors have been resisted there has been a dramatically increased awareness of the importance of various aspects of the human rights agenda even if the preferred approach has been based on concepts such as entitlements, empowerment, and so on.

176.
On the human rights side it is generally taken for granted that the failure to have achieved a more fully integrated approach is due to the reluctance of the development community to adopt a rights-based approach.  Yet, in addition to that factor, many members of the human rights community have been equally reluctant to venture outside their areas of expertise narrowly defined.  They have been happy for the development and humanitarian agencies to take on human rights functions but have not seen it to be necessary or even desirable for themselves to reach out with actions that seek to complement the overall agenda.  
177.
The MDGs make for an excellent case in point.  There are very strong reasons why human rights bodies with particular specialist expertise should not stray beyond the limits of their competence, although it needs to be recalled that this same argument was used for many years to defend the failure or reluctance of the development agencies to take account of human rights.  But the MDGs do indeed fall squarely within areas of competence which any human rights experts dealing with economic, social and cultural rights must have.  And any effort to take a more pro-active approach to the promotion of civil and political rights would recognize that the potential inherent in a campaign with as big a reach as the MDG campaign should not be ignored.
178.
The principal way forward, leaving aside the many other recommendations contained in this report and highlighted in the Executive Summary, is for the United Nations and other key international agencies to actively promote the principal elements of a slimmed down human rights approach (as described above) which would involve: (i) overt recognition in national MDG strategies of the relevance of human rights obligations; (ii) ensuring an appropriate national legal framework is a part of the MDG approach; (iii) encouraging community participation but doing so in a realistic and targeted way; and (iv) promoting MDG accountability mechanisms, which seek to build upon the synergies between human rights and development approaches.  None of these elements needs to be highly prescriptive; rather the need is to have faith in the dynamism and self-starting nature of the rights framework once it is made part of the basic approach.  These minimalist elements also seek to respond to the need to avoid the perception that values are being internationally imposed by being based upon commitments agreed to by the country in question and allowing the specific MDG framework to adapt and adjust to local circumstances under the influence of local community preferences. 
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