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SUBMISSION TO THE TASK-FORCE ON THE IMPLEMENTATION OF THE RIGHT TO DEVELOPMENT WITHIN THE FRAMEWORK OF THE WORKING GROUP ON THE RIGHT TO DEVELOPMENT

Susan Mathews, PhD. Candidate, Department of European and International Law, Tilburg University, Netherlands – s.m.mathews@uvt.nl
This submission is with regards to MDG Goal 8 and its links with the Right to Development (RTD). This submission is divided into two parts. The first part will look at the possible interfaces between right to development and frameworks for global partnerships for development, with a specific look at development compacts. The second part will focus on Poverty Reduction Strategy Papers (PRSPs), MDGs, and the right to development, and outline key discussion points. 

PRSPs can be viewed as a multilateral arrangement that could contribute to the implementation of the Right to Development though it has neither been designed nor acknowledged in that light. PRSPs are vehicles of donor lending and additionally the HIPC initiative and consequent debt relief (decision points and completion points) are linked to PRSP timelines. There have also been recent recommendations that PRSPs be made MDG compatible. MDG Goal 8 looks at aid, trade and debt and the PRSP process permeates through all three areas. For these salient reasons, PRSPs, MDGs and RTD must be examined thoroughly in the Task Force meetings and during the preparation of the OHCHR outline. 

Interfaces between RTD and frameworks for global partnerships for development

The RTD has remained largely peripheral to development thinking and practice, including in the policy lending activities of the World Bank and the International Monetary Fund (IMF). While commentators have suggested that the Declaration “represents a significant argument for the two institutions to review their policies in light of the realisation of human rights”, the Declaration has as of yet not had that reach. The RTD continues to be absent from the agenda of a number of institutions that have a major effect on development and trade issues. However, the Working Groups on the Right to Development are probably among the first to make a clear attempt to institute a direct contact with the Fund and Bank (apart from the UN Committee on Economic, Social and Cultural Rights (CESCR) and the work of the OHCHR) and to establish somewhat institutionalised ties. Institutionally of importance to the links between MDGs and the RTD is the recent setting up a ‘High-level Task Force on the Implementation of the Right to Development (HTLF).’
 The first session of the Task Force in mid-December 2004 saw a close collaboration between trade, economic, financial organizations on one hand and human rights institutions on the other. 
Development Compacts: reinventing the RTD?

Development compacts present an interface that merits renewed attention. Prof. Arjun Sengupta, the former Independent Expert on the Right to Development, articulated the idea of development compacts in his reports. Existing mechanisms for development cooperation fail to adequately set out the duties and obligations of donors and the international community. The recommendation is that development compacts should be set up between countries as a way by which sufficient funds are organised for programmes to realise the right to development at the national level and ensure that there is reciprocity of obligations. In a sense, the idea of development compacts is inextricably linked with the issue of development assistance, whether there is a right to development assistance and how it should be organised between countries. There may not arguably be a right to development assistance but the notion of development compacts bypasses the debate by pushing for practical institutional arrangements and not entering into discussion of the thorny issue of direct Third State responsibility.
  

As defined by the Independent Expert on the Right to Development, a development compact is a mechanism for ensuring the recognition among all stakeholders of the ‘mutuality of obligations’ so that the obligations of developing countries to carry out these rights-based programs are matched with reciprocal obligations of the international community to cooperate in order to enable the implementation of those programs. The four basic elements of Development Compacts are that it should be a (1) – Rights-based development programme, contain (2)- Poverty reduction and social indicator targets, stress (3) – mutuality of obligations and have (4)- Monitoring mechanisms. The articulation of the concept of the development compact has subtly shifted in the Independent Expert’s reports over the years. Earlier Prof. Sengupta recommended that a new financing facility could be created, “the Fund for Financing Development Compacts” which would ensure that resources were available, and might increase total international development assistance. In recent writing he has stressed that it does not entail the creation of an additional development instrument. This was possibly driven by the lack of movement on the practical implementation of the development compact and also its practicability. The shift has now been to compare the “development compact” model to existing partnership approaches to development.  

Development compacts as articulated by Sengupta mentioned three basic rights – food, health and education, all these closely related to the right to life. 

The development compacts as described by the Independent Expert glaringly omit participation of peoples and social movements when it discusses representatives of the international community. The “development compact” does not identify how individuals not parties to the compact could make such claims, whether from a developed or developing nation and largely leaves out how accountability to people could be ensured. This can lead to the impression that rights to participation and empowerment are not given due importance in the right to development rubric. 

Development compacts and development cooperation platforms

A crucial question is whether and to what extent development compacts could be useful in integrating RTD principles into existing development cooperation platforms and agreements, such as Poverty Reduction Strategy Papers  (PRSPs), Comprehensive Development Frameworks (CDFs), New Partnership for Africa’s Development (NEPAD). Sengupta notes in his fifth report that while NEPAD, CDFs, the UN Common Country Assessments, Development Assistance Frameworks, and the PRSPs, share a number of principles with the development compact, in practice, they have failed to ensure sufficient participation by all stakeholders, including civil society and, more importantly, failed to recognise the centrality of human rights to development and to develop adequate monitoring arrangements.
 In explaining the differences between development compacts and these other development mechanisms, Sengupta states that a key difference is that these donor and other development mechanisms do not aim to realise rights. 

On the other hand, both in the PRSP approach and in the development compact approach, countries are encouraged to establish good policy environments and appropriate development policies in exchange for guarantees of international assistance. The DRTD also refers to this in Article 2 (3), which requires “appropriate national development policies”, but also adds the requirement of a “fair distribution of the benefits of development”. This emphasis on good policy environments and appropriate national development policies could very well result in the same focus on conditionality and policy prescriptions that abound in the PRSPs unless the ‘fair distribution’ aspect in the DRTD is strongly emphasised.
If the scheme of development compact is mapped onto existing development instruments, the development compact offers a mechanism to provide for effective implementation of PRSPs or the Comprehensive Development Framework (CDF) in a manner that is consistent with the principles of a rights- based development approach. But there is the likelihood that the instrumental approach that developed countries tend to have towards human rights and the possibility that developing countries would not be willing to adjust their national development programmes around human rights objectives, could lead to this goal of mapping not being easily achieved. 

There are some present platforms apart from the PRSPs or the CDF that do seem to correspond to some degree with the idea of development compacts and also coincide with the MDGs, like the idea of the Millennium Development Compact (MDC).
 This Compact calls on all stakeholders to orient their efforts towards ensuring the success of the Millennium Development Goals, in a system of shared responsibilities. Poor countries can insist on increased donor assistance and better market access from rich countries. Poor people can hold their politicians accountable for achieving the poverty reduction targets within the specified timetable. And donors can insist on better governance in poor countries and greater accountability in the use of donor assistance. The Compact focuses on priority countries that face the greatest hurdles in achieving the Goals. A number of policy clusters are identified including investing in human development, helping farmers increase productivity, investing in infrastructure, developing industrial development policies that bolster non-traditional private sector activities, emphasising human rights and social equity, promoting environmental sustainability. The Compact also calls on every developing country to align its development strategy including its PRSP with the Millennium Development Goals, in the context of its national priorities and needs.
 It is interesting to note that the MDC makes no reference to the development compact as articulated by the Independent Expert on the Right to Development. This only goes on to show that the Right to Development is rhetorically summoned but not in practical settings.

Poverty Reduction Strategy Papers (PRSPs), MDGs, and the right to development

Aligning PRSPs with MDGs: a brand of development compact

The Investing in Development report,
 presents the findings and recommendations of the UN Millennium Project, an independent advisory body to UN Secretary-General Kofi Annan. The report identified 10 key recommendations of which the one that will be focused on in this submission is that developing country governments should adopt development strategies to meet the MDGs. This would be termed MDG-based poverty reduction strategies. The MDG-based poverty reduction strategies should anchor the scaling up of public investments and be a framework for strengthening governance, promoting human rights etc.

The report makes the point that it is not advocating new development processes or policy vehicles. The report recommends that current development processes such as the PRSP should be aligned to the MDGs and should be truly MDG-oriented. In many low-income countries, the national poverty reduction strategy is embodied in a PRSP, used as a basis for programs with the IMF and the World Bank. 

A five-point checklist to review whether a poverty reduction strategy is really MDG – based would include (1) Ambition – are the targets aligned with the MDGs? (2) Scope – is the poverty reduction strategy aligned with all of the Goals? (3) Rigor – are the targets substantiated with solid analysis of the needed inputs? (4) Timeframe – is the strategy grounded in a long-term assessment of needs? (5) Financing – is the budget consistent with the level of inputs needed to achieve the Goals?

Problems with this alignment

The MDGs as PRS driver bring with it an array of challenges, including whether the PRSP should be treated as policy or operational plan, the financing of both the MDGs and PRSPs, the impact of prior drivers, time horizons and planning cycles and very importantly, whether there is the institutional will to see this through.  

Financing - With the MDG as PRS driver, a key area is one of financing. PRSPs are often only moderately ambitious in their spending commitments and targets for the medium term, and limited in their vision of the policy and financing challenges for achieving the MDGs by 2015. There needs to be real success in the needs based assessment as ambitiously planned by the Millennium Project and a simultaneous scaling up of finance to meet the MDGs, though it should not be purely a donor dependent exercise.  

Link with HIPC - PRSPs being tied to the HIPC mechanism has been roundly criticised over the years, one because the HIPC mechanism is seen as insufficient and ineffective and secondly, because whatever debt relief is being offered, it should not be tied up by PRSP timelines.  

Time horizon - An aspect that could impact on the alignment is the question of the time horizon. Generally PRSPs are short to medium-term arrangements while for the MDG goals to be achieved a longer time frame might be required for real results and for ensuring consistency in development planning. 
Institutional will - The role of the World Bank and IMF is important to ensure that MDGs drive the PRSP process. While the World Bank and IMF have shown a public face of commitment to the MDGs, the PRSP evaluations of both the World Bank and IMF give little attention to linking PRSPs to MDGs. On the side of the UN, the authors of the UNDPs Human Development Report (HDR) of 2003 have given resounding endorsement to the PRSP process and see the PRSPs as a major process milestone on the road to the MDGs.  

Country ownership - A real problem with aligning MDGs with PRSPs is that it might contribute to undermining country ownership. One is that it could weaken the bargaining position of developing countries because the MDGs can be hijacked by the World Bank to create opportunities for further conditionality. 

Participation – This is a major issue with both the MDGs and PRSPs. The creation of the MDGs was seen by much of civil society as a largely top-down affair. There is no changing or debating the goals. Civil society is expected to endorse and support the MDGs and governments have now only to implement or achieve them. Participation is touted in the PRSP process and was forged as a response to the criticism over the years that the World Bank and IMF have neglected this in their projects and strategies. Countries are asked to provide details in the PRSPs on how participation was conducted in the preparation of the document. However some of the persistent critiques on the experiences with participation in countries’ are as follows. On the issue of capacity, it has been shown to be weak in many countries, though the weakness is possibly built into the participation design itself. Another issue is one of exclusion and selectivity as evident in countries such as Cameroon, Ghana, Senegal, Bolivia, Tanzania and Honduras. Groups left out include parliamentarians, trade unions, women and marginalised groups. A third issue is that of information availability, through lack of access or language used and other such issues.  Even when communities have “participated”, they have not been able to engage in the design of frameworks or participate in macro-economic and structural policy debates that lead into the realm of ownership.

Role of the World Bank and IMF - The role of the World Bank and the IMF in the alignment of PRSPs with MDGs is a crucial and contested one. The alignment framework fails to fully appreciate the role of the IFIs in national economic planning within developing countries – and their lack of accountability. The institutions have also been criticised for their projects and strategies and this is epitomised in the failure of structural adjustment policies and its attendant conditionalities. 

PRSPs and its policy framework - The MDGs are not lodged in any particular policy environment. To link itself with PRSPs is to align itself with conditionality and policy prescription that may undermine the achievement of the goals in the process. This is made possible because the MDG does not provide an in-depth analytical review of policy reform and institutional change. 

Right to development in terms of this alignment

There are a few assorted trajectories in terms of right to development and the alignment of PRSPs with MDGs. The trajectories that this submission explores are (1) the normative value of the DRTD (2) the link between the RTD and the Millennium Declaration (3) country ownership and the RTD (4) participation and the RTD (5) the notion of development compacts and its impact on this alignment. 

(1) Normative value of the DRTD – The normative value of the DRTD needs to be explicitly acknowledged in the PRSP and MDG context. The first session of the Task Force in mid-December 2004 went some way in providing for that. It was agreed that a number of principles underlying the Declaration should guide the work of international development and financial institutions, including indivisibility and interdependence of all human rights, a holistic view of human rights and development, empowerment, centrality of the individual as the subject of human rights and the beneficiary of development and the responsibilities of the international community with respect to the development process. The Task Force also agreed that it was ‘necessary to strengthen institutional capacities to implement the MDGs and the RTD; to bridge the information gaps; to address the accountability failures and to give the Goals the necessary local content and national ownership’.

(2) RTD and Millennium Declaration - The relationship between the MDGs and the RTD has also in recent past taken a dynamic turn.  The Millennium Declaration mentions the right to development in paragraph 11 and 24. More explicit links have been drawn between the MDGs and the RTD in recent UN documents.
 Other authors note that “(t)he MDGs derive their power from the legitimacy and value-base of human rights, particularly through the operationalisation of the right to development.”
 “From that point of view, MDGs are fundamentally located within a human rights framework, with a clear connection to the discourse on the right to development. Rights are the normative basis for the MDGs. By linking the MDGs in a very direct way to the right to development, which was reaffirmed at the World Conference on Human Rights in 1993 by the community of nations in the UN as a whole, there is no room for understanding the MDGs outside of rights-based perspective.”
 Nevertheless northern governments will be wary of a resurgence of the RTD using the MDG as an entry point. Donors generally do not expect their commitments to be translated as human rights obligations or as an issue of legal responsibility. 

(3) Country ownership and the RTD - The right to development framework as opposed to right-based approaches might be more appropriate for discussing country ownership, as there is a “collective” feel to the right to development debate. More inquiry also needs to be conducted on the links between country ownership and self-determination. The right of self-determination was adopted in the International Covenant on Civil and Political Rights (ICCPR) and in the International Covenant on Economic, Social and Cultural Rights (ICESCR). Art. 1 of both covenants defines the right of self-determination as the right of all peoples to “freely determine their political status and freely pursue their economic, social and cultural development”. The right to self-determination has characteristics of a political right through which other rights may be achieved.
 

(4) Participation and the RTD – There needs to be clear guidelines laid down by the Task force on what value is added to this debate by the RTD. Both with the MDGs and the PRSPs and the proposed alignment this is a key issue. In fact there has already been movement on this issue by the Task Force.  The High-Level Task Force on the Implementation of the Right to Development recommended that “…in developing countries, donor Governments and development and human rights institutions actively support the creation and operation of research and advocacy groups applying human rights principles to development, which would be able to proactively inform and participate in the formulation and implementation of the Millennium Development Goals in the context of country development strategies, including the Poverty Reduction Strategy Papers (PRSP).”
 This capacity building is definitely a core area in the participation debate and might be viewed as a good starting point but as can be seen in an earlier section, capacity building is only one of many issues in this regard.

(5) Development compacts and the PRSP/MDGs - In the case of PRSPs, the Independent Expert on the Right to Development covered the links between development cooperation frameworks like the PRSP and the RTD, especially the parallels between development compacts and PRSPs.
  In terms of the alignment of PRSPs with MDGs however, there seems to be a disconnect with the idea of development compacts as formulated by the former Independent Expert, the Millennium Development Compact as detailed in the UNDP report and the present Millennium project report. Whatever the limitations with the Independent Expert’s articulation of development compacts, there was clarity in terms of its links with human rights and accountability. The suggested Millennium Development Compact also to some extent did deal with and include human rights in its composition. The present Millennium project report in contrast, which suggests alignment of PRSPs with MDGs is presenting a compact of sorts clearly minus the rights. There is no framework of rights underpinning the various recommendations and if ‘human rights’ is mentioned, it is merely supplemental. 

Key discussion points:

1. There is a clear move from the normative to the operational in the Right to Development rubric.  But both the normative and the operational are crucial in any discussion of development and goal platforms like PRSPs and the MDGs.

2. The creation of poverty reduction strategies that are MDG compatible should be not be treated as a one-way alignment. There are opportunities and risks that can come from both sides as outlined. A critical, rather than a reflexive approach is essential. 

3. Development compacts are a product of the RTD though recent ‘compact-like’ arrangements are not always ascribed to it. There are clear links between the idea of a compact and development platforms like the PRSPs and goal platforms like the MDGs. Some of these links have been made. However, what has been lost in translation is the very framework of rights, which made the development compact idea unique.

4. Participation and other processual issues needs to be further elaborated and guidelines need to be prepared in the context of RTD. Else these issues tend to be defined and deliberated in the context of donor lending and not from a human rights perspective. 

5. The links between self-determination and right to development need substantial exploration against the backdrop of ‘country ownership’ and the global turn to ‘partnerships’. Partnerships should not result in a covert form of conditionality and should not conceal inequalities in negotiation, power and knowledge.

� See UN, Report of the Working Group on the Right to Development in its fifth session, UN Doc. E/CN.4/2004/23, Geneva, 11-20 February 2004.


� The right to receive development assistance could be derived however from a broader concept of the duty of international cooperation mentioned in Article 3(3) of the Declaration on the Right to Development (DRTD). This duty is on States individually and as members of the international community. The duty can also be derived from Arts. 55&56 of the UN Charter according to which member States have pledged to realise human rights and economic and social development, and to take joint and separate actions for their realisation. 


� See UN, Frameworks for development cooperation and the right to development”, fifth report of the independent expert on the right to development, Mr. Arjun Sengupta, submitted in accordance with Commission resolution 2002/69,E/CN.4/2002/WG.18/6, 18 September 2002. 





� Millennium Development Compact as explored in the 2003 Human Development Report (UNDP)


� This has been reflected in the Investing in Development report.


�Millennium Project, Investing in Development – A Practical plan to achieve the Millennium Development Goals, Earthscan, London, 2005.


� For a spate of recent UN documents that refer to RTD, development, MDGs see Commission on Human Rights, Economic, Social and Cultural Rights, Study on Policies for Development in a Globalizing World: What can the Human Rights Approach Contribute?, UN Doc. E/CN.4/Sub.2/2004/18, 7 June 2004; OHCHR, Economic, Social and Cultural Rights, The Right to Development: Study on Existing Bilateral and Multilateral Programmes and Policies for Development Partnership, UN Doc.E/CN.4/Sub.2/2004/15, 3 August 2004


� Shetty, Salil, “Can a Rights-based Approach Help in Achieving the Millennium Development Goals”, IDS Bulletin, Vol.36, No.1, 2005,p.74.


� Shetty, Salil, “Can a Rights-based Approach Help in Achieving the Millennium Development Goals”, IDS Bulletin, Vol.36, No.1, 2005, at 73


� Allgood, Sara E., Notes: United Nations Human Rights “Entitlements”: The Right to Development Analyzed within the Application of the Right of Self-Determination, Georgia Journal of International and Comparative Law, Vol. 31, No.2, 2003, p.322.
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� See especially UN, Frameworks for development cooperation and the right to development”, fifth report of the independent expert on the right to development, Mr. Arjun Sengupta, submitted in accordance with Commission resolution 2002/69,E/CN.4/2002/WG.18/6, 18 September 2002. 
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