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INTRODUCTION

1. At its forty-seventh session, the Commission on Human Rights adopted
resolution 1991/42, entitled "Question of arbitrary detention", by which it
decided to create, for a three-year period, a Working Group composed of five
independent experts, with the task of investigating cases of detention imposed
arbitrarily or otherwise inconsistently with the relevant international
standards set forth in the Universal Declaration of Human Rights or in the
relevant international legal instruments accepted by the States concerned.
The Commission also decided that the Working Group, in carrying out
its mandate, shall seek and receive information from Governments and
intergovernmental and non-governmental organizations, and shall receive
information from the individuals concerned, their families or their
representatives. It invited the Working Group to take account, in fulfilling
its mandate, of the need to carry out its task with discretion, objectivity
and independence, and to present a comprehensive report to the Commission at
its forty-eighth session.

2. The Economic and Social Council, by its decision 1991/243 of 31 May 1991,
approved the Commission's decision embodied in its resolution 1991/42.

3. Following consultations, the Chairman of the Commission on Human Rights
at its forty-seventh session appointed the following experts as members of
the Working Group: Mr. R. Garretón (Chile), Mr. L. Joinet (France),
Mr. L. Kama (Senegal), Mr. K. Sibal (India) and Mr. P. Uhl (Czechoslovakia).

4. The Working Group held its first session in Geneva from 16 to
20 September 1991. At its first meeting, Mr. L. Joinet was elected
Chairman/Rapporteur and Mr. R. Garretón, Vice-Chairman.

5. In conformity with paragraph 5 of Commission resolution 1991/42 the
Working Group hereby presents its first report to the Commission. In view of
the late date of the Working Group's creation, and, consequently, the fact
that it did not hold its first session until late September 1991, the present
report should be considered as a preliminary one, aiming principally at
describing the Working Group's views on its mandate, its methods of work and
principles applicable in the consideration of cases submitted to it, and its
first initiatives. The Working Group considers that, being as it is in the
early stages of its existence, it cannot at present provide the Commission
with final conclusions and recommendations concerning the cases which have
been submitted to it.

6. Section I of the report contains the Working Group's views on its mandate
and the legal framework within which it has to carry out its activities;
section II describes the Working Group's methods of work as adopted by the
Working Group; section III contains a description of the Working Group's
activities since its creation; and section IV describes several special
situations which have been identified by the Working Group as requiring
special consideration. Annex I contains the principles to be applied by the
Working Group in considering cases submitted to it, and annex II contains a
model questionnaire to be completed- by persons alleging arbitrary arrest or
detention. Both documents were adopted by the Working Group after it had
considered its methods of work.
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I. THE MANDATE AND LEGAL FRAMEWORK OF THE WORKING GROUP

7. The mandate of the Working Group is contained in Commission on Human
Rights resolution 1991/42, whose preambular paragraphs refer to articles 3, 9
and 10, as well as to other relevant provisions of the Universal Declaration
of Human Rights as a legal framework for the resolution. Reference is also
made in paragraph 2 to "relevant international standards set forth ... in
the relevant international legal instruments accepted by the States
concerned"; a further reference is made to General Assembly resolution 43/173
of 9 December 1988, by which it adopted the Body of Principles for the
Protection of All Persons under Any Form of Detention or Imprisonment.

8. Resolution 1991/42 also recalls three previous Commission on Human Rights
resolutions and decisions on the question of administrative detention:
resolutions 1985/16, 1988/45 and 1989/38 and decision 1990/107. Finally,
emphasis is laid on the report on the practice of administrative detention
submitted by Mr. L. Joinet to the Sub-Commission on Prevention of
Discrimination and Protection of Minorities (E/CN.4/Sub.2/1990/29 and Add.l),
the addendum to which contains the recommendations made to the Commission on
Human Rights. The fifth preambular paragraph of the resolution specifically
speaks of the "interest in giving concrete application to the analysis and
recommendations formulated" in Mr. Joinet's report.

9J. The operative part of resolution 1991/42 lays down the following tasks
'for the Working Group:

(a) to investigate cases of detention imposed arbitrarily or otherwise
inconsistently with the relevant international standards set forth in the
Universal Declaration of Human Rights or in the relevant international legal
instruments accepted by the States concerned;

(b) to seek and receive information from Governments and
intergovernmental and non-governmental organizations, and receive information
from the individuals concerned, their families or their representatives;

(c) to present a comprehensive report to the Commission at its following
session.

The Working Group is invited by the Commission to take account, in fulfilling
its mandate, of the need to carry out its task with discretion, objectivity
and independence.

10. The legal framework within which the Working Group will have to carry
out its mandate is made up primarily of international standards and legal
instruments, but in certain instances of domestic legislation as well. The
Working Group will thus have to look into domestic legislation in investigating
individual cases, where it will have to determine whether internal law has
been respected and, in the affirmative, whether this internal law conforms to
international standards. It may thus have to consider, in certain cases,
whether the alleged practice of arbitrary detention is not made possible as a
result of laws which may be in contradiction with international standards.
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11. The second part of paragraph 3 concerns information received from "the
individuals concerned, their families or their representatives". In order to
enable the Working Group to decide whether individual cases submitted to it
fall within its mandate, a questionnaire was prepared (see annex II), so as to
obtain all necessary details about the alleged victim of arbitrary arrest or
detention, the circumstances of arrest and detention, and the grounds for the
complaint. Special emphasis is laid on why the complainant deems the arrest
or detention to be arbitrary. This questionnaire is sent to individuals
submitting communications and to non-governmental organizations providing the
Working Group with information on individual cases and, once completed, will
enable the information gathered to be more easily analysed and taken into
consideration by the Working Group.

II. METHODS OF WORK OF THE WORKING GROUP

12. In order to formulate its own methods of work, the Working Group, during
its first session, considered it appropriate to consult with representatives
of the International Committee of the Red Cross and the United Nations
High Commissioner for Refugees, with experts and members of the Secretariat
dealing with similar procedures and with representatives of several
international non-governmental organizations which, in the past, had provided
the Centre for Human Rights with pertinent information on human rights
violations, including arbitrary detention, and which had expressed the wish to
make their views known to the Working Group. At the end of the session the
Working Group adopted its methods of work, including annex I (Principles
applicable in the consideration of cases submitted to the Working Group) and
annex II (Model questionnaire to be completed by persons alleging arbitrary
arrest or detention), which are annexed to the present report. It further
decided to update these documents if this is deemed necessary, in the light of
experience acquired while discharging its mandate.

13. The methods of work adopted by the Working Group are the following:

"1. The methods of work are largely based on those applied, in
the light of 11 years' experience, by the Working Group on Enforced or
Involuntary Disappearances, with due regard for the specific features
of the Group's terms of reference under Commission on Human Rights
resolution 1991/42, whereby it has the duty of informing the Commission
by means of a comprehensive report (para. 5), but also of "investigating
cases" (para. 2).

2. The Group takes the view that such investigation should be of
an adversarial nature so as to assist it in obtaining the cooperation of
the State concerned by the case considered.

3. In the opinion of the Working Group, situations of arbitrary
detention, in the sense of paragraph 2 of resolution 1991/42, are those
described in accordance with the principles set out in annex I.

4. In the light of resolution 1991/42, the Working Group shall
deem admissible communications received from the concerned individuals
themselves or their families. Such communications may also be transmitted
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to the Working Group by representatives of the above-mentioned individuals
as well as by Governments and intergovernmental and non-governmental
organizations.

5. The communications must be submitted in writing and addressed
to the secretariat giving the family name, first name, and address of the
sender, and (optionally) his telephone, telex and telefax numbers.

6. As far as possible, each case shall form the subject of a
specific presentation indicating family name, first name and any other
information making it possible to identify the person detained* and all
elements clarifying the legal status of the person concerned,
particularly:

the date, place and the forces presumed to have carried out the
arrest or detention together with all other information shedding
light on the circumstances in which the person was arrested or
detained;

the reasons given by the authorities for the arrest or detention
or the offences;

the relevant legislation applied to the case in point;

the internal steps taken, including domestic remedies,
especially approaches to the administrative and legal
authorities, particularly for verification of the detention
and, as appropriate, their results or the reasons why such
steps were ineffective or were not taken; and

a short account of the reasons why the deprivation of liberty
is regarded as arbitrary.

7. In order to facilitate the Group's work, it is hoped that
communications will be submitted taking into account the model
questionnaire contained in annex II.

8. Failure to comply with all formalities set forth in
paragraphs 6 and 7 shall not directly or indirectly result in the
inadmissibility of the communication.

9. The communications shall be transmitted, on the decision of the
Working Group, to Governments, which shall be asked to reply after having
carried out the appropriate enquiries so as to provide the Group with the
fullest possible information. The cases notified shall be brought to the
attention of the Government concerned by the Chairman of the Group or,
if he is not available, by the Vice-Chairman, by means of a letter
transmitted through the permanent representative to the United Nations.

* "Detained" means and includes detention before, during and after trial.
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10. The communication shall be transmitted with an indication of
the deadline established for receipt of a reply. The deadline may not
exceed 90 days. If the reply has not been received by the time the
deadline is reached, the Working Group may, on the basis of all data
compiled, take a decision.

11. The procedure known as "urgent action" may be resorted to:

(a) in cases in which there are sufficiently reliable allegations
that a person is being detained arbitrarily and that the continuation
of the detention constitutes a serious danger to that person's health
or even life. In such cases, between the Working Group's sessions,
the Working Group authorizes its Chairman, or, in his absence, the
Vice-Chairman, to transmit the communication by the most rapid means to
the Minister for Foreign Affairs of the country concerned, stating that
this urgent action in no way prejudges the Working Group's final
assessment of whether the detention is arbitrary or not;

(b) in other cases, where the detention may not constitute a danger
to a person's health or life, but where the particular circumstances of
the situation warrant urgent action. In such cases, between the Working
Group's sessions, the Chairman or the Vice-Chairman in consultation with
two other members of the Working Group, may also decide to transmit the
communication by the most rapid means to the Minister for Foreign Affairs
of the country concerned.

However, during sessions, it devolves on the Working Group to take a
decision whether to resort to the urgent action procedure.

12. Between the Working Group's sessions, the Chairman may, either
personally, or by delegating any of the members of the Group, request an
interview with the permanent representative to the United Nations of the
country in question in order to facilitate mutual cooperation.

13. Any information supplied by the Government concerned on specific
cases shall be transmitted to the sources from which the communications
were received, with a request for comments on the subject or additional
information.

14. In the light of the information examined during its
investigation the Working Group shall take one of the following decisions:

(a) If the person has been released, for whatever reason, since the
Working Group took up the case, the case is filed;

(b) If the Working Group determines that it is established that the
case is not one of arbitrary detention, the case is also filed;

(c) If the Working Group decides that it does not have enough
information to take a decision, the case remains pending for further
investigation;
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(d) If the Working Group decides that the arbitrary nature of the
detention is established, it shall make recommendations to the Government
concerned. The recommendations shall also be brought to the attention of
the Commission on Human Rights in the Working Group's annual report to
the Commission.

15. When the case under consideration concerns a country of which
one of the members of the Working Group is a national, the latter shall
not, in principle, participate in the discussion because of the
possibility of a conflict of interest.

16. The Working Group will not deal with situations of international
armed conflict in so far as they are covered by the Geneva Conventions of
12 August 1949 and their Additional Protocols, particularly when the
International Committee of the Red Cross (ICRC) has competence."

III. ACTIVITIES OF THE WORKING GROUP

14. On 14 October 1991, in keeping with paragraph 9 of the methods of
work referred to above, the Chairman of the Working Group sent letters to
the following Governments (the number of cases transmitted is given in
parentheses): Bhutan (6), China (15), Cuba (64), Islamic Republic of Iran (9),
Lao People's Democratic Republic (2), Libyan Arab Jamahiriya (9), Malawi (3),
Morocco (24), Myanmar (2), Sudan (12) and the Syrian Arab Republic (60).
On 6 December 1991, the Chairman of the Working Group sent letters to the
following Governments: Chile (3), Mexico (1), Myanmar (1), Peru (1),
Sudan (6), Tunisia (1), Turkey (2) and the United Republic of Tanzania (2).
In those letters the Working Group transmitted to the Governments concerned
cases of alleged arbitrary detention which were reported to have occurred in
their countries, and asked them to make enquiries and inform the Group of the
results within 90 days from the date of the transmittal.

15. The Working Group held its second session from 16 to 20 December 1991.
As of 16 December replies had been received from the Governments of Bhutan,
Chile, Mexico and the Syrian Arab Republic. Replies from the Governments of
Cuba, Myanmar and Sudan (concerning the cases transmitted to those two
Governments on 14 October 1991) and Tunisia were received after the Working
Group had concluded its second session; the Group was therefore not in a
position to take a decision on the cases concerning those countries.

16. Having considered the reply from the Government of Bhutan, the Working
Group felt that further clarifications were necessary and, for that purpose,
invited the Permanent Representative of Bhutan to the United Nations Office at
Geneva to provide additional information concerning the cases transmitted to
the Government. The Permanent Representative of Bhutan informed the Working
Group that, on the occasion of the National Day of Bhutan, 17 December 1991,
the King, had granted amnesty to three of the six persons whose cases had been
transmitted to the Government, namely Bhakti Prasad Sharma, Bishwanath Chettri
and Ratan Gazmere, and that the cases of the other three were under
consideration. In the light of this information, the Working Group decided
to inform the source of the allegation about the Government's replies, to seek
further information on the conditions of release of the three persons and to
consider the cases at its next session.
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17. The Government of Mexico informed the Working Group that the case
transmitted to it, regarding the priest Joel Padrón González, had been
resolved since that person had been released on 6 November 1991. The release
was obtained following the filing of a writ of amparo on his behalf. The
Group decided to consider the case closed.

18. The Government of Chile informed the Working Group that one of the
persons whose case was transmitted, Miryam Ortega Araya, had been released in
November 1991, by virtue of a presidential pardon. The two other persons were
still under detention. A presidential pardon had been requested for one of
them and a decision was expected shortly. The third person remained under
judicial detention and the court had recently rejected a request for the
person's release. The Working Group decided to defer the cases until its next
session.

19. The Government of the Syrian Arab Republic informed the Working Group
that, of the 59 women who had allegedly been arbitrarily detained, 17 "were
not detained and were engaging in their normal occupation", 27 others "were
accused of involvement in acts of sabotage and terrorism by clandestine
organizations and [had] all been released", and the remaining 15 had "no
problem with the law and [were] not detained". The Government also informed
the Working Group that one person whose case had been transmitted had been
"referred to the courts". The Working Group decided to ask the Government for
more details about the dates of arrest and release of the persons concerned,
to inform the source of the allegation about the Government's reply and to
defer its decision on the matter until its next session.

20. The Working Group decided that, in considering the cases submitted to it,
in a spirit of cooperation and coordination, it would seek, whenever necessary,
information from other relevant United Nations bodies and, in particular,
Special Rapporteurs of the Commission and the Sub-Commission and the treaty
monitoring bodies. The Working Group likewise expressed its willingness to
share the information at its disposal with any United Nations organ wishing to
have such information.

21. In the course of its second session, the Working Group decided to transmit
letters to the following Governments (the number of cases transmitted is given
in parentheses): China (5), Egypt (1), Israel (2), Republic of Korea (1),
Lao People's Democratic Republic (1), Malaysia (1), Nigeria (1),
Saudi Arabia (1) and Uganda (1). The Working Group also decided to transmit a
case to the Government of the Lao People's Democratic Republic by means of the
urgent action procedure. The case concerned a person who had allegedly been
detained since 1975 without charge or trial and whose state of health was said
to be alarming. The Working Group appealed to the Government to see to it
that the person was given adequate medical treatment and to guarantee his
right to physical integrity.

22. At the time of the preparation of the present report, the Working Group
was still awaiting replies to letters transmitted to the following Governments:
China, Iran (Islamic Republic of), Lao People's Democratic Republic,
Libyan Arab Jamahiriya, Malawi, Morocco, Myanmar (regarding cases transmitted
on 6 December 1991), Sudan (regarding cases transmitted on 6 December 1991),
Peru, Turkey and United Republic of Tanzania.


