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"You can't take someone who has been chained up for years,
release him, put him on the starting line and tell him he's

free now to compete with everyone else, and with that

 sincerely believe we have acted in a just manner -----

Men and women of every race are born with the same 

abilities, but ability is extended or impeded, depending

on the family you live in, the school you go to, and the
level of wealth or poverty that surrounds you. It is the 

product of hundreds of invisible forces that act on the 

small baby, the child, and finally on the man".

Lyndon Johnson, 1965

What are affirmative action measures? What is the practice or trend in Europe and in Latin America with respect to affirmative action measures or special measures? What is the legal justification for applying affirmative action measures? In what circumstances is it considered legitimate to adopt affirmative action measures, and in connection with what social sectors or groups? Do affirmative action measures, and particularly quotas, violate the principle of equality?

"The notion of affirmative action measures refers to temporary legislative and administrative actions as a whole that are consistent with the goal of remedying situations of disadvantage or exclusion that a human group finds itself in when some aspect of its social life is discriminated against"
. 

Affirmative measures can be a suitable way to achieve the historic reparations that "children of the African diaspora that survived trans-Atlantic trafficking" aspire to. The proclamation of 2011 as International Year of People of African Descent - United Nations A/RES/64/169 - undoubtedly offers an ideal occasion for delving further into the debate and promoting the implementation of new actions in this area. 
DEBATES ABOUT AFFIRMATIVE ACTION MEASURES IN AMERICA AND IN EUROPE
In Europe, although progress has been notable in the public sector and in terms of involvement in parliaments, the subject today occupies central stage in the public debate, as a result of a report that was published on 8th March 2011 by the European Union
, which gives an account of the asymmetries that exist between men and women in managerial posts. 

In fact, as the Vice-President of the European Union herself has pointed out, the breach between men and women in this area is still as it was fifty years ago. According to the study, although women possess 60% of university degrees, only 12% hold posts or responsibility in the private sector. The European Union is of the opinion that if women and men were at the same level, the wellbeing of Europe's inhabitants would increase by 25%. 

The figures speak for themselves. In Sweden, which is the country where the second most progress has been made, women hold 25% of the posts of responsibility, whereas in Luxembourg, Portugal and Malta the corresponding figure is barely 5%. In Spain, after the Equality Law was enacted, women's share of private sector managerial posts rose from 3% in 2004 to 10% in 2010. Germany and Finland opted for self-regulation, and in ten years they have only managed a figure of 3.2%. Denmark and The Netherlands are moving in the same direction. 

The example worth stressing is Norway, a country which enacted an Equality Law in 2003 that stipulates that women must hold at least 40% of posts of responsibility in companies. As a result of this measure, a figure of 22% in 2004 had risen to 43% by 2009. There can be no doubt that this is not a peaceful issue. And the adopting of affirmative action measures in the business field does not escape public debate, either. According to a Euro-Barometer released in March 2011, Europeans prefer educational measures for promoting gender equity and parity. Only 19% are in favour of compulsory measures. However, the situation varies from country to country. According to a Metros Copia Survey in Spain, the acceptance margin is 50%. 

A clear decision has been made by the European Union and member countries to close the gap in this area. In fact, France will demand a figure of at least 40% on the managerial councils of its big companies (ones with more than 500 employees), for which it will grant a six-year period of grace, and Belgium is moving in the same direction as France. 

In Italy, a law is about to be passed which forces companies listed on the stock exchange to guarantee that 20% of their posts of responsibility will be held by women by 2012, and 30% by 2015. And in Spain, if the parity recommended in the Equality Law has not been achieved by 2015, it is envisaged the compulsory measures will be adopted. Arguments in favour of compulsory measures in the European Union are based on the premise that slow changes perpetuate barriers. 
After making it clear that quotas seek to achieve a gender balance rather than reserve jobs, the EU Report recommends, amongst other things, filling vacancies that arise when people retire by appointing women. 
In Latin America, the subject is on the public agenda in every country, to a greater or lesser extent. In Brazil, for example, where affirmative action measures have had a positive effect on access to further education by Afro-descendants, the Supreme Court should be pronouncing in the very near future on whether affirmative action measures are constitutional. 

This step has already been taken in Colombia in connection with various administrative measures and laws. The Constitutional Court's line of reasoning on the matter has been the following. In order to determine whether affirmative action measures are constitutional, a constitutional test has to be applied, one which sets out to determine: 

"firstly, that the people are effectively in a different de facto situation; secondly, that the different treatment they are given has a purpose; thirdly, that this purpose is reasonable, or in other words admissible from the perspective of constitutional values and principles; fourthly, that the de facto supposition - namely the different situation, the goal that is sought and the unequal treatment that is given - is consistent or, what amounts to the same thing, has an internal rationality; and fifthly, that this rationality is proportional, so that the legal consequence - the different treatment - is not absolutely disproportional to the justifying de facto circumstances and goal". (Judgement C-371 of 2000). 

In addition to the Quotas Law for women in Colombia (Law 581 of 2000), the following measures particularly warrant a mention: Special Electoral Representations in Congress for indigenous peoples, who have two (2) seats in the Senate and one (1) in the House of Representatives, and for negro or Afro-descendant communities, who have two (2) seats in the lower House (Article 176), and Pardonable Credit Funds for indigenous and Afro-Colombian students in the lower income brackets with good academic records. 

The question of affirmative action measures relating to Afro-descendant peoples in Colombia has recently been the subject of various columns and editorials in the media, as a result of the controversy stirred up by the claims made by a student who applied to an educational establishment in Cartagena for a scholarship. Of particular concern was the column written by Héctor Abad, one of El Espectador newspaper's most notable columnists, in which he questioned affirmative action measures in favour of Afro-descendant youngsters in a highly sarcastic tone, and said that from now on all Colombians will have to carry around with them a "negro certificate" or "an indigenous one".

Perhaps the columnist was ignoring the fact that the enormous gap which separated Afro-descendants in terms of access to further education, and even more so to competitive education, had its roots in the former practice of the earliest Colombian universities of demanding that applicants submit a Purity of Race Certificate. This type of requirement was typical of a whole host of measures that were in force in many former colonial countries, which sought to preserve the purity of the race. Also worthy of mention is Law 114 of 1922 on immigration, Article 11 in which reads as follows: "Immigration agents shall not stamp the passports of any immigrants who come into any of the categories specified in Law 48 of 1920, or of individuals who are subject to precautions in Colombia by virtue of their ethnic conditions. Elements who are inconvenient to the nation or for the better development of the race because of their ethnic, organic or social conditions are prohibited from entering the country". The opinion on race purity was expressed by a Board of Doctors. 

In the case of women, suffice to say that it was not until early 1930 that the law limiting their access to further education was annulled in Colombia. The 1950s ended with limitations on their right to vote being lifted, and this was followed by elimination of limitations on the freedom of married women to administer and dispose of their assets, power over which was held by the husband, who legally represented his wife. Other laws granted the husband exclusive custody of the children, obliged the wife to obey her husband, to live with him and to follow him wherever he chose to set up home, and to use her husband's surname, prevented a working woman from receiving her salary directly, and exempted the spouse or his closest relatives from penal punishment if he or they committed acts of aggression against the woman or were accused of unfaithfulness - such conduct could even go as far as murder. 

In an international context, it is worth mentioning that ".....Women put in two thirds of the number of working hours in the world, produce half the foodstuffs, earn only ten per cent of total gains and receive less than five per cent of bank loans, and seventy per cent of them live on less than a dollar a day; ninety eight per cent of the world's wealth is in the hands of men and only two per cent with women; women own less than one per cent land that has an owner; the salary difference between men and women is still significant.....; only twelve per cent of women in the world sit in parliaments....."
. 

In Colombia, as elsewhere in Latin America, the ideologies that have supported discriminatory practices against certain sectors of society such as women, indigenous groups and Afro-descendants have been based on a legal footing, and bold public policies with a differential approach therefore need to be adopted if the differences are to be reduced. Special or affirmative action measures are amongst the most effective. 

As with Colombia, where affirmative action measures are deemed constitutional (Article 13, paragraph 2), in Ecuador they are enshrined in Article 11, Number 2, of the constitution, and with an additional element, namely the right to collective reparation in the case of collective groups that are affected by racism, xenophobia and other, related forms of intolerance and discrimination. This is partially furthered in Decree No. 60 of September 2009, whereby the Multinational Plan for Eliminating Racial Discrimination and Ethnic and Cultural Exclusion was adopted, since this included measures such as access to public state posts by members of indigenous, Afro-Ecuadorean and Montubio peoples in a percentage that is not less than the proportion of their population.  

Despite the foregoing, there is much that still needs to be learned from experiences in countries like India, the United States, the United Kingdom and South Africa. In the case of Colombia, adoption and application of the Equal Opportunities Bill, which is based on recommendations made by the Inter-Sector Commission for the Development of Afro-Colombian, Palenquera and Aboriginal Peoples, would make the country one of the leading nations in Latin America in terms of affirmative action measures. 
LEGAL JUSTIFICATION FOR AFFIRMATIVE ACTION MEASURES

Affirmative action measures enjoy worldwide support in relevant international instruments like the International Convention on the Elimination of Racial Discrimination, in which Article 1, Number 4, reads as follows: "Special measures which are adopted for the sole purpose of ensuring adequate progress by certain racial or ethnic groups or by certain persons who require protection if they are to be guaranteed, under conditions of equality, the right to enjoy or exercise human rights and fundamental liberties shall not be deemed to constitute racial discrimination measures, provided that they do not lead as a result to different rights being maintained for the different racial groups and that they do not remain in force after the goals for which they were adopted have been achieved". 

Similarly, Article 2, Number 2, in the aforementioned Convention refers to special and concrete measures. For CERD, this expression is the functional equivalent of special measures. 

Likewise, Article 4 in the Convention on the Elimination of Discrimination against Women reads as follows: "The adoption by states party to the Convention of special measures of a temporary nature aimed at speeding up de facto equality between men and women shall not be deemed to constitute discrimination, as defined in this Convention, but under no circumstances shall it involve, as a consequence, unequal or separate regulations being maintained. These measures shall cease when they have achieved the goals of equal opportunity and equal treatment.

Adoption by states party to the Convention of special measures, including those contained in this Convention, for protecting maternity shall not be deemed discriminatory". The scope and extent of this provision have been determined by CEDAW in General Recommendation XXV. Also worthy of mention is International Civil and Political Rights Pact Committee General Recommendation No. XVIII.

According to Committee for the Elimination of Racial Discrimination (CERD) doctrine, the special measures or affirmative action measures concept is based on the principle that laws, policies and practices that are adopted and applied for meeting the obligations established in the Convention should be complemented, when circumstances so dictate, by the adoption of temporary special measures aimed at guaranteeing that underprivileged groups can fully and equally enjoy their human rights and fundamental liberties. Special measures form part of the set of provisions established in the Convention that seek to eliminate racial discrimination. 

In General Recommendation No. XXXII, CERD expressed its concern at the fact that affirmative action measures often tend to get confused with the constitutional rights of groups that are traditionally discriminated against, and it pointed out that the obligation to adopt special measures differs from the general positive obligation that states party to the Convention have of guaranteeing the human rights and fundamental liberties of persons and groups under their jurisdiction in a non-discriminatory manner; this is a general obligation which derives from the provisions established in the Convention taken as a whole, and is one they all have, the Committee stated. 

In line with international case law and doctrine, CERD stresses the temporary nature of special measures, and clearly states that this means there is a need for a continuous follow-up system on application and results which uses quantitative or qualitative evaluation methods, as the case might be. The Committee thus tells states party to the Convention that they should provide information in their periodic reports about the following matters: the terminology applied to the special measures, as understood in the Convention; the justification for the special measures being adopted, including relevant data and statistics and information about the general situation the beneficiaries find themselves in; a brief description of how the disparities that need remedying arose and the expected results of applying the measures; who the beneficiaries of the affirmative action will be; the series of consultations which led to the measures being adopted, including those with the beneficiaries and civilian society in general; the nature of the measures and how they promote progress, development and protection for the groups and individuals they apply to; areas of action or sectors where the special measures have been adopted, and the institutions responsible for applying the measures; the mechanisms that exist for carrying out follow-up on and evaluation of the measures and the reasons why these mechanisms are considered adequate, together with involvement of the beneficiaries in the institutions applying the measures; and provisional results of application, plans for adopting new measures and the justification therefor,  and information about the reasons why measures have not been adopted in view of the situations which seemed to justify their being adopted. 
LEGITIMACY OF AFFIRMATIVE ACTION MEASURES

Despite abundant and successful international experiences, affirmative action measures tend to be criticised. The main barrier to affirmative action measures is put up by those who are still reluctant to accept the validity of the basic principles of human rights, in particular the principles of equality and non-discrimination. This is generally due to a scanty recognition and visibility of the asymmetries that exist between certain social groups and the population at large in some countries, in the case of Afro-descendant groups. 

"Equality is not an empty criterion which mechanically measures individual members of the human race, putting them all on the same level from the formal point of view but leaving the causes of substantial inequality and unjustness intact and even making them worse, but rather a vital, living legal criterion which rationalises state activity in order to provide people with effective, concrete possibilities of seeing the material justice that all public administration should preside over realised in their respective cases, under their own circumstances and against a background of their current needs". Constitutional Court Judgement T-823 of 1999.

In the case of Afro-descendants, the factual circumstances which make the adopting of special measures in their favour legitimate speak for themselves, and can be seen in statistics which show that in Latin America, these communities, which make up a third of the total population, are victims of structural discrimination and racism. This can be seen in the low socio-demographic indices, and in the clear link between poverty and racism, as states recognised at the Santiago and Durban conferences. 

To this can be added the conceptual confusion that has arisen here from using the term positive discrimination. CERD doctrine states that it is a contradiction to use this, and that it should therefore be avoided. In the opinion of Mr. Marc Bossuyt, "If it is discrimination it cannot be positive, and if it is positive it cannot be viewed as discrimination". 

The legitimacy arguments that are most commonly put forward in favour of affirmative action measures include the following: they attempt to put right or redress historic injustices; they are aimed at redressing social / structural discrimination; they are of great social use; they tend to create diversity or a proportional representation of racial groups; they help prevent social disturbances; they are a way to build the nation and an effective way to guarantee equality, in its numerous forms: equality before the law, equal treatment and equal opportunities. 

Contrary to what those who view affirmative action measures as a sort of inverse discrimination think, applying the principle of equality does not involve ..... "a blind, mathematical levelling or equalling which dictates exactly the same for everyone, irrespective of the factual differences between the legal situations subject matter of this study. Rather, on the other hand, these circumstances, depending on their magnitude and characteristics, warrant being treated differently and to differing degrees, as well as variable provisions adapted to suit specific cases, although the mere fact of such diversity cannot mean that the basic principle of equality can be violated or constitutional mandates ignored". Constitutional Court Judgement T-631 of 1999.


A detailed summary of opinions in favour of and against affirmative action measures, in particular those relating to quotas, will be found in the aforementioned Colombian Constitutional Court Judgement C-371 of 2000, which declared the Quotas Law for Women enforceable, as will be seen below. 

Opinions Against. According to the aforementioned Judgement C-371, the main aspects of affirmative action measures, and in particular quotas, as far as critics are concerned are (a) they violate the right to equality, in that they place the beneficiaries in a position of inferiority to other people, (b) the quota ends up discriminating and suggests that they are inferior or disabled, because they cannot get to hold positions of greater responsibility on their own merits, (c) they promote an assistance message, (d) they help perpetuate disability, discrimination and weakness stereotypes, (e) from the economic point of view, a group's share of the job market should be determined on the basis of criteria like how well prepared group members are, their willingness to work, their merits, or their experience, (f) quotas impose an unjustifiable burden on people who do not benefit from them, and (g) quotas suggest that beneficiaries are inferior or disabled people, because they cannot get jobs with greater responsibility by virtue of their own merits. 

Opinions For. In contrast to the above views, defenders of affirmative action measures or special measures point to the advantages that they offer, the more notable of which are that (a) they help to guarantee real and effective equality, with the result that the underprivileged or marginalised situations that certain people or groups find themselves in can be rectified, (b) the beneficiaries are social groups who are discriminated against and who tend to have more problems, have no support or funds for taking part in decision-making processes, or have to overcome various obstacles before they can take part in public life, all caused mainly by cultural stereotypes and prejudices which assign them roles, (c) quotas ensure that "minorities" are represented in public life and act as a dynamic force behind the aspirations of the individual people who belong to those minorities; on the one hand, they strengthen the group's social image by guaranteeing it permanent representation, and on the other hand, they neutralise prejudices and the resistance of those who object to members of the respective majority or minority group reaching certain political levels, and (d) quotas are a suitable way to foster fairness, not just because they allow involvement by sectors previously excluded from decision-making levels to be guaranteed but also because they do this without harming public administration, since people are not given preferential treatment and allowed to hold posts for which they do not have sufficient merits. (Judgement C-371 of 2000). They are a mechanism which sets out to correct social practices that lead to situations of unfairness, not a paternalistic state measure. Anyway, the Constitutional court points out, a person who is chosen for a job should meet the necessary requisites for that post. 
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