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I.
CONCEPTUAL FRAMEWORK

Defining Equal Opportunity

It is generally accepted that employment decisions are fair when there is equal opportunity for all. But what does equal opportunity mean? It means that employment decisions - such as appointments, promotions or selection for special training schemes - are taken on the basis of merit. In other words, it means that irrelevant factors such as race, ethnic or national origin ought not to be taken into account when taking employment decisions. Only factors such as qualifications, ability to do the job and relevant experience can be used in the selection and appointment of candidates. This is meant to ensure that all candidates for jobs are treated equally and hence that the principle of equal opportunity is respected.

Convention 111 of the ILO (1958) on Employment Discrimination reaffirms the paramount role of equal opportunity. Its definition of discrimination reads as follows: 

…For the purpose of this Convention the term “discrimination” includes – 

(a) any distinction, exclusion or preference made on the basis of race, colour, sex, religion, political opinion, national extraction or social origin, which has the effect of nullifying or impairing equality of opportunity or treatment in employment or occupation.

………

Forms of Discrimination

Discrimination can be direct or indirect. Direct discrimination occurs when an employer denies employment to a person because of her race, colour or national origin. It presupposes intention. Intention is easy to establish when the employer has explicitly or implicitly stated that she is not willing to hire members of a particular race. Intention, however, can also be inferred from the behaviour of the employer. Such inference could be drawn where an employer refuses to hire a qualified individual, who is a member of a particular race, and the job still remains open to candidates with similar qualifications from a different race. Unless the employer can justify her decision on legitimate grounds, her behaviour would constitute direct discrimination. 

Discrimination can also be indirect. This form of discrimination occurs when institutional policies or practices have the effect of systematically excluding members of certain groups from job opportunities. This form of discrimination is perhaps the most prevalent. It is also the most difficult to eradicate. It occurs when seemingly neutral job requirements consistently exclude members of a particular race. Such requirements include height or weight restrictions, diploma or other formal requirements that are unrelated to the specific job. The Supreme Court of the United States declared this type of discrimination unlawful in 1971 in its celebrated decision in the case of Griggs v. Duke Power Co. (1971). The employer in that case required high school diploma and a minimum score in intelligence tests for a job that objectively did not require these qualifications. The Court found that even though the employer may not have intended to discriminate, its behaviour was unlawful because it had the effect of excluding black applicants, who were otherwise qualified for the job. Indirect discrimination is thus unlawful, even though it may not be intentional. 

Equal Opportunity: Scope and Limits  

Legal remedies against discrimination are meant to reaffirm and restore the principle of equal opportunity. Yet, the principle of equal opportunity has an important limitation. It does not take into account the contemporary consequences of past discriminatory policies. Take for example the case of South Africa during the apartheid regime when barriers that excluded blacks from certain jobs were an essential component of the regime. Today, although discrimination in South Africa is unconstitutional, blacks still endure the consequences of past discriminatory practices. Thus, for example, when today blacks in South Africa compete for jobs they are at a disadvantage because they do not always have the required experience since under apartheid they could not acquire it. They probably also lack the formal qualifications because in the past they were denied educational opportunities. Moreover, even when they have formal qualifications, employers may reject them on the grounds that the qualifications were not achieved from institutions with which they are familiar or from which they have previously recruited. Indigenous peoples in Latin America and other parts of the world face similar problems. They have endured racial discrimination for such a long time that today they are unable to compete as equals with those who, in the past, benefited from those practices. 

A strict application of the principle of equal opportunity does not take into account historical factors that today place members of certain groups at a disadvantage. Its concern is solely to ensure that the best-qualified candidate obtains the job, promotion or other employment benefit. Thus understood, equal opportunity is static. It only looks at candidates’ qualifications as they are on the day the employment decision is taken. It does not allow an inquiry into the bearing that past discriminatory policies have on those who compete for positions in the labour market. Yet, since societies are not static, equality in the labour market cannot be achieved unless the present consequences of past discriminatory practices are also taken into account. There are, however, powerful arguments that caution against taking this route and they ought to be carefully considered.

Equal Treatment Unequal Outcomes

An equal opportunity system is said to guarantee equal treatment, not equal outcomes. In an equal opportunities system, all participants are deemed to have the same basic means to achieve the desired goal, but not all manage to reach it. Only those who are better qualified do so. This unequal outcome is due to the fact that not all the competitors deploy their abilities in the same way. Equal opportunity is thus consistent with the model of a market system under which unequal outcomes are seen as the engine that motivates people to compete. Because in an ideal market system competition is a continuous process, those who today fail to achieve their objective know that they will always have another chance. 

This otherwise reasonable justification for unequal outcomes encounters a major difficulty when used to explain inequalities of outcomes that stem from a historical pattern of racial discrimination. Why is it that blacks, or other members of minority groups or economically weak groups, never seem able to catch up with members of economically or socially dominant groups? In the United States, for example, despite enormous efforts to ensure that equal opportunity is observed, racial and ethnic minorities continue to be underrepresented in higher levels of occupation and continue to be over represented among the unemployed (Gill 1989). One of the reasons that explain this phenomenon is that members of groups who have been victims of racial discrimination in the past are unable today to compete in the labour market under conditions of equality. The unequal distribution of the means to compete is often a direct consequence of an unequal distribution in previous rounds of allocation of goods. There thus develops a vicious circle of discrimination. Unequal results today are the consequence of yesterday’s unequal outcomes and will, in turn, become a factor in determining unequal outcomes tomorrow. How then can this vicious circle be broken?

One alternative would be to encourage members of groups that are victims of discrimination to work a little bit harder so that they can improve their qualifications and thus be in a better position when they compete for jobs. This strategy has undoubtedly enabled some victims of racial discrimination to achieve remarkable outcomes. Yet, these are exceptional cases. The evidence suggests that in societies where historical patterns of discrimination linger on, individual efforts by members of ethnic or racial minorities to overcome employment barriers are often futile. In the United States, for example, there is more unemployment among black college graduates than among white, and blacks workers who improve their qualifications often fail to achieve promotions. Moreover, there is evidence that suggests that when older black workers improve their qualification their salaries tend to decline, rather than improve (Wanner and McDonald). 

Stereotyping 

Stereotyping is one of the reasons why discrimination persists and why, despite individual efforts, victims of discrimination find it so difficult to overcome employment barriers. In the employment context, the most familiar and depressing illustration of stereotyping is where equally qualified persons compete for the same job and the only difference between them is that one belongs to a minority race or ethnic group. In these situations, employers will, more often than not, decline to appoint the member of the minority group because of the assumptions they make about their character and other attributes. Such assumptions include the notion that they are lazy, dishonest, unstable, prone to alcoholism or violent. The European Court of Justice has recently acknowledged - in the context of gender discrimination - that stereotyping can have unlawful consequences in the area of employment and hence, special measures to prevent it are justified (Hellmut Marschall v. Land Norderhein-Westfalen (1998). 

Employment decisions based on such stereotypes have the effect of supporting and prolonging prevailing patterns of discrimination. Stereotyping is especially insidious because those who rely on it are often unaware of their own prejudices. The fact that stereotyping is a factor in employment decisions also contradicts the view put forward by some economists that market forces left on their own can bring discrimination to an end. This particular economic interpretation of discrimination deserves careful consideration because it is very influential and, on the surface, quite persuasive.

The argument, albeit in a schematic form, is that discrimination in employment exists because employers who have a taste for discrimination may be willing to bear the costs of refusing to hire individuals with whom they do not wish to associate (Becker). Since indulging in discrimination is expensive, employers will only do so if market conditions are imperfect. That is, if these employers wield sufficient market power so that they can make a profit, despite the additional costs incurred as a consequence of their discriminatory preferences. Employers will thus only be able to indulge in their taste for discrimination where there is market failure. By contrast, however, where free competition prevails, employers who practice discrimination would soon be eliminated from the market, as their production costs would increase because in order to satisfy their taste for discrimination they would have to raise the salaries of members of the dominant race or ethnic group. The policy prescription underlying this theory is that market liberalisation is the most effective way of eliminating discrimination. Market forces and the profit motive would thus bring employment discrimination to an end.

There is no doubt that market forces often contribute to promote equality of treatment and can contribute towards eliminating the most blatant forms of discrimination. Yet, the available evidence suggests that, even under conditions of open competition, discrimination in employment tends to persist. The explanation as to why this should be so is related to the problem of stereotyping. According to Kenneth Arrow, discrimination persists because employers’ perceptions about the relative productivity of workers are not based on objective criteria, but on subjective evaluation that, in turn, is based on prevailing stereotypes. Thus, because employers regard white workers as more dependable, efficient and hardworking than their counterparts from minority groups, they will hire more white workers and in doing so will reproduce prevailing patterns of discrimination (Arrow). The foregoing suggests that the only reasonable way to break the vicious circle of discrimination is to require employers to take positive action so as to ensure that visible and invisible barriers that reproduce prevailing patterns of discrimination are promptly eliminated. 

II.
ACTION 

In General

Racial discrimination in employment has a long history. Yet, surprisingly, efforts to eradicate it are relatively recent. It was not long ago that in most industrialised countries discrimination in employment was allowed to thrive. In the United States, for example, it was not until the late 1940s that the federal government began to take administrative measures to combat discrimination and only in the 1960s, as a consequence of the civil rights movement, that legislation was enacted and the fight against discrimination began to be taken seriously. Today, discrimination in employment is prohibited in the United States, as it is in every industrialised country. Yet, although blatant forms of discrimination have significantly diminished, discrimination in these countries persists and governments still have to devote considerable resources in the struggle to eradicate it. 

The scourge of discrimination in employment, however, does not only affect rich countries. It is widespread in many poor countries where powerful local groups, often with the complicity of governments, subordinate members of weaker groups. Foreign investors are also often the passive beneficiaries of these discriminatory practices. Indeed, it was not such a long time ago that through their presence and thriving business, many foreign companies indirectly boosted the apartheid regime in South Africa. Moreover, today in many parts of the globe both foreign and local investors take advantage of discriminatory laws and practices to abuse and take advantage of indigenous communities and other vulnerable groups. Although most countries have endorsed the battery of international legal instruments condemning discrimination, racial prejudice - boosted by the prospects of large profits – prevails over principles and legal obligations.

The persistence of racial discrimination suggests that the struggle to overcome it is not easy. However, the record shows that the struggle is not futile. We are now aware that merely enacting legislation, or ratifying international treaties that prohibit it, will not eradicate racial discrimination in employment. But we also know that doing nothing and allowing a free rein to market forces is not an option, since it would only make a bad situation worse. But policy intervention to combat discrimination has to be finely tuned. It must take into account underlying economic realities, especially the challenge of globalisation. It must also take into account the experience of countries that, over the years, have made progress against racism in employment. 

The Durban Agenda

If the principle of equal opportunity were self-executing there would be no need to consider policies to eliminate racial discrimination in employment. Discrimination in employment does not, however, wither away simply because labour laws and regulations are based upon the principle of equal opportunity. It will not disappear either by virtue of the free operation of the market. Every industrialised country acknowledges this fact and, accordingly, they all have designed complex legislative and regulatory frameworks to combat discrimination in employment. Among developing countries, however, the idea that positive steps are necessary to combat discrimination has no yet taken root. There are, of course, some exceptions, as is the case of South Africa and Namibia, which have established comprehensive legislative programmes to eradicate discrimination in employment. But, on the whole, positive action in developing countries is rare. In this respect, the Programme of Action approved by the 2001 World Conference Against Racism, Racial Discrimination, Xenophobia and Related Intolerance is a landmark as it contains detailed recommendations on how to overcome discrimination. 

The Programme of Action takes a holistic approach, linking the struggle against discrimination in employment with the efforts to eliminate discrimination in education, health, housing and access to social services. This is a helpful perspective because victims of discrimination in employment are also discriminated in other areas of social life. The Programme of Action is aimed both at states and non-state actors. Prominent among the latter are trade unions, business enterprises and non-governmental organizations. The specific measures contained in the Programme are based upon the practice and experience of states with a longstanding experience in the struggle against employment discrimination. These measures include strict enforcement of national and international labour standards, financial and other support to enterprises owned by individuals who are victims of racial discrimination and action to improve the position of victims of discrimination within the labour market. 

Action to improve the labour market position of victims of discrimination can be grouped in two main categories: removal of barriers and positive action. The removal of barriers aims at ensuring a level playing field for the operation of the principle of equal opportunity. It includes ensuring that job advertisements, interviewing and testing procedures are free of bias; reviewing qualifications and experience requirements to ensure that they are relevant to the jobs; training senior and middle management so that they become aware of the variety of ways racial discrimination can be manifested in the workplace; cooperating with unions and other workers’ representatives to develop procedures to deal with racial harassment and other forms of discrimination. 

Positive, or affirmative action, includes taking steps to broaden the pool of candidates for jobs from among victims of discrimination; to increase the rate at which suitably qualified members of discriminated groups are hired; and to speed up their promotion prospects. All these positive measures involve, in one way or another, preferential treatment - a point acknowledged and endorsed by the Programme of Action. 

The following paragraphs offer a schematic overview of the institutional mechanisms that are used to implement measures designed to further the struggle against racism in employment. 

Non-Binding Codes and Voluntary Action

One option, favoured largely by the private sector, is to fight discrimination through non-binding codes of conduct and voluntary action. The rationale for this view is that legislative intervention in this area of policy is counterproductive as it is likely to become bureaucratic, inefficient and costly. This view is attractive because it highlights the economic dangers of misguided state intervention in the area of public policy. Given the seemingly permanent economic instability and uncertainty brought about by globalization, the view that advocates legislative abstention is especially appealing.

Voluntary action by employers is crucially important. Racism in employment will only be eliminated when employers realise that equal treatment is a rational way of managing human resources and is also good for business. Indeed, most of the legislative initiatives designed to combat racism in employment require employers to prepare statistical reports, to carry out self-assessments and to establish grievance procedures to deal with complaints of discrimination. Since it is virtually impossible for state institutions adequately to police these obligations, voluntary cooperation is essential. Yet, as most industrialised countries have found, voluntary action, by itself, does not eradicate racism. 

Voluntary cooperation from trade unions is also important. On the whole, the union movement is overwhelmingly committed to the struggle against discrimination and is thus an indispensable partner. In some countries unions are, unfortunately, some of the main offenders. Indeed, in the United States judicial remedies have been sought to eliminate obstacles erected by unions that restrict the employment opportunities of members of racial minorities. 

Legislating Against Racism

The constitution of most states recognises the principle of equal treatment. Yet, the application of this principle in the area of employment is not often spelled out in national legislation. Moreover, even countries that have incorporated elaborate anti-discrimination clauses into their Labour Codes are unable, or unwilling, properly to enforce them. 

If the struggle against discrimination is taken seriously, it is essential to establish a clear legislative framework. Such a framework has the advantage of offering stability and predictability so that employers and employees are aware of their respective rights and duties. It is also useful since by creating obligations that apply equally to all firms, conditions of competition are not altered. Legislation also has the advantage of enabling governments to establish procedures to monitor compliance and measure progress in the struggle to eliminate discrimination. 

Limits of Legislation – Independent Agencies

Legislation is a necessary component in the struggle against discrimination, but it is not sufficient. Because discrimination is a societal and not just a political problem, the top down approach implicit in legislation has limitations. This is why the Programme of Action calls upon both governments and civil society to take action against racism. Thus, legislation has to be complemented with other mechanisms so as to ensure that there is close cooperation among stakeholders. One such mechanism is an independent agency to facilitate communication and deliberation between representatives of discriminated groups and representatives of workers and employers. Such an agency exists in Namibia and is playing an important role in bringing about the peaceful dismantling of apartheid, as well as furthering the process of national reconciliation. 

Independent agencies that are not directly controlled or identified with the government of the day can play a crucial role in the implementation of policies to combat racial discrimination in employment. They can create awareness among employers and workers about discrimination; they can disseminate information about programmes and strategies to eliminate it; they can provide support to individual victims of discrimination; they can attempt to resolve, through mediation or conciliation, disputes relating to employment discrimination and, if everything else fails, they can provide legal aid to workers who wish to enforce their rights through the courts.

Independent agencies can, of course, take many forms. In some countries Human Rights Commissions or Ombudsman Offices may perform some of the functions enumerated above. Because of the nature of the problem, such an institution is essential as it provides a bridge between state and civil society.

Action Through Courts

Courts occupy a central role in eliminating discrimination in employment. It is self-evident that in any properly functioning democracy, the role of courts is to ensure that rights, individual and collective, are respected and enforced. Since racial discrimination in employment is a breach of elementary constitutional and legal principles, it is natural that courts should participate in the process to eradicate it. This has been the experience of the United States where courts have often granted remedies requiring employers or unions to adopt positive measures to bring to end discriminatory practices against racial or ethnic minorities (Faundez). 

The role of courts also has limitations. Because courts do not make law, but interpret it, their efficacy is dependent on the extent to which the legislature is capable of establishing clear rules and procedures against discrimination. The interminable debate about the scope of affirmative action measures in the United States illustrates this problem. Because the political organs of the state have failed to take a decisive position in the struggle against discrimination, the courts’ response has also been ambiguous. In any event, we should not expect courts to take political decisions that our legislators are unwilling to take. 
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