Joint NGO submission to the 11th Inter-Committee Meeting

1. Introduction

This paper is presented to the 11th Inter-Committee Meeting by Alkarama, Amnesty International, the Association for the Prevention of Torture, Centre for Civil and Political Rights, Human Rights House Foundation, International Rehabilitation Council for Torture Victims, International Service for Human Rights, International Women’s Rights Action Watch, Human Rights Law Resource Centre (Australia), FIACAT, World Organisation against Torture, and the NGO Group for the Convention on the Rights of the Child. It builds on the joint submission by NGOs to the 9th ICM, in which several recommendations that remain valid were made. The paper provides some general comments on the use of list of issues and questions by treaty bodies. It also offers some reflections on the new practice of ‘list of issues prior to reporting’ that is being piloted by the Committee against Torture (and soon to be used by the Human Rights Committee).
2. Generally on the list of issues

We welcome the practice adopted by all treaty bodies of developing lists of issues and questions for the examination of States under the respective treaties to focus the discussion on key issues. In drafting the list of issues we believe that attention should be given to cross-cutting issues such as discrimination, and particularly if the tendency of the process is towards a ‘narrowing’ of issues.
While the list of issues presents opportunities to comprehensively follow-up on the previous concluding observations in addition to raising other specific concerns with States, care must also be taken that this procedure does not limit unduly what issues the Committee raises with States at the time of the review, but rather provides for late-breaking issues to be incorporated into the discussion. This is of specific concern given the time lag between adoption of the list of issues and the State review. It can also be a concern among Committees where there is a clear division of labour around specific articles and pre-agreement on who will be asking which questions. 

The process of drawing up the list of issues and reviewing States should be transparent and allow for the effective contribution of all stakeholders. It is therefore important that NGOs are fully informed of the process and deadlines for the drafting of the list of issues to allow them to provide relevant information to the treaty bodies. We are concerned that information relevant to treaty body activities, including the drawing up of list of issues, which is sent by the secretariats often only goes to a small group of NGOs, largely those with representative offices in Geneva. We encourage much greater outreach, through the active involvement of the Civil Society Unit, through OHCHR country and regional offices and through OHCHR desk officers, as relevant. 

Recommendations:
· The schedule of the review of States should be released well in advance of the review. NGOs should be notified through expanded outreach by the Secretariat. It may be appropriate for the Civil Society Unit to carry out this function.
· NGOs should be informed of the deadline for submitting information for the preparation of the list of issues well in advance. Deadlines should be made publicly available on the treaty body webpages and reflected on a calendar containing all relevant treaty body dates. The OHCHR website could usefully indicate who the information should be sent to.
· OHCHR should develop a clear communications strategy for all treaty bodies to support the Committees and to maximise access for all relevant actors especially those that are not present in Geneva/New York. Consideration should be given as to how technologies, such as Skype, webcasting and teleconferencing, can be used to reach out to these local NGOs and facilitate their involvement in the list of issues process. 
3. ‘List of issues as the basis for reporting’ procedure
In 2007 the Committee against Torture adopted a new optional reporting procedure. Under this new procedure (known as the ’list of issues prior to reporting’) a list of relevant issues is adopted and submitted to the State to guide it in preparing its periodic report. The responses of the State to the list of issues then constitute the periodic report. According to the Committee against Torture’s website, this new procedure has been developed to assist States parties to prepare and submit more focused reports. In October 2009, the Human Rights Committee also decided to adopt lists of issues prior to reporting for States that are submitting their second or subsequent periodic reports as the basis for a State’s subsequent periodic report. We believe that the new optional reporting procedure should only be used for reviewing States after a comprehensive initial report has been examined. Further, the Committees must be able to require States parties to provide a comprehensive periodic report, if they believe the human rights situation warrants it.
While the optional reporting procedure is an interesting initiative, the real test will be in its implementation. The first State party reports received under this procedure will be considered by the Committee against Torture in November 2010. It is therefore too early to reach any conclusions about its true value and success in achieving more focused and timely reporting and increased protection and promotion of all human rights on the ground. The new procedure raises a number of questions, some of which have been highlighted in the report on Treaty bodies’ list of issues prior to reporting (HRI/ICM/2010/3). In the following we highlight areas we believe need particular attention and suggest ways in which to address them. 

3.1 NGO involvement in CAT’s optional reporting procedure
Recognising that NGOs have yet to engage more routinely with the ‘list of issues prior to reporting’ procedure, we nevertheless believe that the procedure should ensure the possibility of the widest involvement of NGOs, including providing input to the Committee on the responses received from States. 
We welcome the efforts made by the Committee against Torture to ensure that all relevant information for the review of individual States under this procedure is available and easily accessible. 

Considering the significant time-lag between the drawing up of the list of issues, the State’s replies if respecting the deadline provided (14-20 months later), and the review (another 12 months later), there is a need to consider how new developments can be brought into the review. This issue becomes even more significant as States may be late in submitting their replies to the list of issues. It may be necessary to consider a second list of issues/questions in some cases.
Recommendations:

· NGOs and other stakeholders should be informed about how they can contribute towards the development of the list of issues prior to reporting and provide additional information on the responses of the State. 
· NGOs should be provided with an opportunity to address the Committee, through formal or informal briefings, at the session when it adopts the list of issues prior to reporting.

3.2 Capacity of the treaty bodies to implement the procedure
Based on experience from the Committee against Torture, a large number of States are expected to adopt the new reporting procedure. Of the 11 States due to report in 2009, nine chose to do so under the optional procedure. Therefore, steps need to be taken to ensure that the Committee against Torture and other treaty bodies that are using this procedure are able to consider reports in a timely fashion and to review States on schedule. 
Recommendations: 

· Where relevant, adjusting treaty body meeting time to adequately reflect the obligatory review cycle as provided in the relevant treaties and supporting documents.
· Where relevant, developing a strategy to address the significant backlog of State reports to be reviewed.
· Addressing the need for resources to the Secretariat(s) so that necessary preparatory work can be undertaken.
In order not to waste finite secretariat resources it seems relevant to consider whether lists of issues prior to reporting should only be drawn up in relation to States that have already agreed to be examined under the optional procedure. Alternatively, consideration could be given to how the list of issues prior to reporting could be used to inform the ’regular’ list of issues.

3.3 Evaluating and monitoring the procedure
As the optional reporting procedure evolves it should be subject to continuous evaluation by the treaty bodies using it, including through feedback from NGOs. 
Recommendations:
· A first evaluation of the procedure should be undertaken six and 12 months after the first State review under the procedure. 

· A full evaluation should be undertaken in 2013 when all States currently under this procedure would hopefully have reported and been examined.

· Space could be provided within subsequent ICMs to monitor and evaluate the procedure, including allowing NGOs to provide feedback on their own experience of interacting with the procedure.
Intervention by Amnesty International to the 11th ICM, delivered on28 June 2010

Thank you, Madam Chair, for this opportunity to contribute to your discussions. The following remarks are based on a document which has been prepared for this meeting by my colleague Marsha Freeman from International Women’s Rights Action Watch and from a joint NGO paper prepared for last year’s ICM. 

I am speaking on behalf of Amnesty and other NGOs who work together around the ICM, to provide our perspective on the list of issues. 

In principle, we welcome the drafting and use of lists of issues by the treaty bodies as a means of focusing states parties reviews on key issues and promoting state party accountability on a continuing basis.

To enhance further NGO contributions to this process, we highlight the following four points (some of which have already been mentioned).

Firstly, because the list of issues is prepared in advance of the state party review, matters may arise in the interim period that require urgent attention in the review. They may be brought to the attention of the Committee by NGOs or by other actors. The process should allow for adding these issues, and information from NGOs who may have been outside the process, and particularly for committees who agree in advance a strict division of labour around articles/questions.

Secondly, issues relating to discrimination and equality are fundamental to all human rights monitoring. My colleague Marsha will speak to this point in greater detail.

Thirdly, all concerned NGOs have consistently noted the difficulty for national and regional NGOs in participating in Geneva and New York based processes other than the state party review. We encourage increased and early outreach from the secretariat, including the Civil Society Unit, to ensure that a broad base of NGOs are given maximum lead time with which to prepare their input to the list of issues. 

Fourthly, we have noted before that information is key to the ability of NGOs to access the system. The entire treaty monitoring process would be well served by providing a calendar indicating dates of state party review and the deadlines for NGO submissions for each step in the review process in which they can be involved.

Specifically in relation to the new CAT optional reporting process, we make the following observations.

We encourage a continuing evaluation of the process, including through feedback from NGOs, so that lessons can be learned and exchanged with to other treaty bodies which may be thinking of adopting a similar approach.

We recommend that particular efforts be made to ensure that NGOs can provide information early on into the process of drafting the Committee against Torture’s list of issues so that the texts prepared by the secretariat and the Committee benefit from NGO assessments. The absence of a pre-sessional meeting makes it harder for NGOs to know when and how to focus their input and to know precise deadlines. We think the process would benefit from the Committee organizing meetings with NGOs for input to the list of issues.

In this regard, we note that there is a wealth of NGO information provided to all of the treaty bodies all of the time, and yet no means by which that information is kept and reused within the system. We encourage the secretariat to consider how better use can be made of NGO briefings by all treaty bodies. 

Finally, we are acutely aware of the resource implications of this new procedure on the Committee, which is already facing capacity issues. We support the recommendation for increased resources in order to give the Committee, and its secretariat, adequate time for the preparation and adoption of these lists of issues.

Thank you, Madam chair.

