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I. Introduction

Amnesty International is submitting this briefing to the Human Rights Committee (HRC) in view of its forthcoming examination of the Republic of Korea’s (South Korea) third periodic report on the implementation of the International Covenant on Civil and Political Rights (ICCPR). Amnesty International acknowledges the efforts by President Roh Moo-hyun in continuing the steps taken by the preceding government of Kim Dae-jung to improve human rights. However, further legal and institutional reforms are urgently needed to prevent further abuses and safeguard human rights. 

President Roh Moo-hyun, a former human rights lawyer, has spoken out in support of the universality and individuality of human rights at different forums since assuming office in February 2003. An unofficial moratorium on the death penalty continues since it was introduced in January 1998. In September 2004, he called for the abolition of the National Security Law (NSL) along with UN High Commissioner for Human Rights Louise Arbour. In August 2005, a presidential pardon released most prisoners who had been charged under the NSL. Several members of the National Assembly are believed to support the abolition of the death penalty and amendment of the NSL. The situation of conscientious objectors has improved in the sense that most of the conscientious objectors, who were previously sentenced for three years or longer, are now sentenced for one and half years. 


Notwithstanding these positive actions, human rights abuses have continued, including several arrests under the flawed NSL, continued surveillance of former political prisoners, the arrests of several trade union leaders for their peaceful activities, arrest and deportation of thousands of migrant workers, especially the leaders of a nascent migrant workers’ union, and the continued arrest of hundreds of conscientious objectors to the military conscription system. 


Amnesty International has acknowledged that the government has faced many economic, political and social problems. However, it believes that upholding human rights protection is particularly important at a time of crisis and that stronger legal and institutional human rights protection would help South Korea to overcome its current difficulties. 


In local elections held in June 2006, the ruling Uri Party – had a resounding defeat at the hands of the main opposition party – the Grand National Party (GNP). There is concern now that this and the continued low popularity ratings of President Roh could weaken the resolve and motivation of the South Korean government to enact human rights legislation. 

II. Article 2 – Justice to victims of sexual violence

Thousands of women in South Korea as well as other countries fell victims to Japan’s military sexual slavery system before and during the World War II. Amnesty International is concerned that these women have not received adequate treatment either from the Japanese or Korean government. In a report published in October 2005 (AI Index ASA 22/012/2005), Amnesty International recommended that all affected states such as the South Korean government should ensure that the survivors of the sexual slavery system are able to bring claims directly against the Japanese government in their national courts. 
Amnesty International continues to call on the South Korean government to:

a) enact national legislation providing for victims to seek all forms of reparations against a foreign state for crimes under international law; 

b) ensure that such laws prohibit any state immunity for crimes and serious violations of international human rights law and international humanitarian law; 

c) ensure that statutes of limitations do not apply to claims for reparations and;

d) ensure that survivors are able to implement reparations orders without political interference by the government through political discretion. 

III. Articles 2 (1) and 26 – Discrimination against migrant workers

Migrant workers make significant contribution to small and medium-sized South Korean businesses. There are at least 360,000 migrant workers in South Korea from over 90 countries. Most of them come from Asian countries including China, the Philippines, Indonesia, Vietnam, Mongolia, Bangladesh, Nepal, and Sri Lanka. Of this number, there are around half (189,000) irregular migrant workers (who do not have legal permission to remain in South Korea) and at least 115,000 documented migrant workers; the rest comprise of trainee migrant workers. Migrant workers have provided cheap labour in the so-called “3D (difficult, dirty and dangerous) jobs”. 

In August 2004, the South Korean National Assembly passed the Act Concerning the Employment Permit for Migrant Workers (EPS Act), giving the South Korean government a legislative structure to control and monitor migration for the first time. The Act allows migrant workers with visas to work for a maximum of three years, and gives some protection of basic rights. The EPS Act was intended to give the protection of legal status to migrant workers, to prohibit discrimination, to recognize their right of access to a system of redress against employers in cases of overdue wages or industrial accidents, and to ensure access to national health insurance. 
However, two years after the EPS Act came into effect, Amnesty International remains concerned that migrant workers remain at risk of a range of serious human rights violations. In a report dated August 2006, “Republic of Korea: ‘Migrant workers are also human beings’ (AI Index ASA 25/007/2006), Amnesty International found that migrant workers in South Korea continue to have limited protection against discrimination and abuse and few possibilities of obtaining redress. Many were beaten by employers. They received less pay than Korean workers for the same work. Many were not paid regularly and most did not receive severance pay. Most of them continue to be exposed to poor working conditions, and are at increased risk of industrial accidents. They are also subjected to racial discrimination. Despite the EPS, there are few legal safeguards in place to protect them. 
Migrant workers can change their jobs no more than three times and only with the permission of the employer. A recent study showed that the majority of migrant workers interviewed (81.8 per cent) found it difficult to change workplaces under the EPS.
 In some cases, those who highlighted abuses by their employers found themselves in even more difficult circumstances. Under the EPS, migrant workers are given one-year contracts which have to be renewed annually. If a migrant worker is refused an extension to a contract and is unable to find alternative work within one month, they are required to leave the country. Given this ever-present risk of dismissal and deportation, migrant workers often consider they have no choice but to accept poor working conditions and are less likely to seek to exercise fully their rights, including with respect to the forming of and participation in trade unions.

III.1 Dangerous working conditions
Migrant workers in South Korea often work in dangerous conditions. Many work long hours on machines that are not safe and about which they receive little training. Others work with dangerous chemicals with little protection equipment or safety training. Many migrant workers interviewed by Amnesty International reported that they had witnessed or been the victims of accidents in the workplace. According to the Ministry of Labour, around 1,300 migrant workers suffered workplace accidents in the first half of 2004, an increase over previous years.

Most migrant workers have at best a basic knowledge of Korean, which is problematic as instructions about working practices or the operation of machinery are generally available only in Korean. This can have serious consequences for their health and safety especially when, as is often the case with employment undertaken by migrant workers, the work is difficult, dangerous and dirty. A number of migrant workers interviewed by Amnesty International complained that they worked in more dangerous conditions than their Korean colleagues.
	Eight Thai women working at a company – Donghwa Digital – which made components for plastic frames for liquid crystal displays (LCD) monitors suffered serious injuries as a result of prolonged exposure to toxic chemicals. The women, seven of whom were irregular migrant workers, worked at a factory in Hwasong, 40 kilometres south of Seoul for up to four years. 

The women told Amnesty International that their job involved cleaning plastic frames with a toxic chemical called n-hexane. They were not given any safety instructions or warned of the dangers of using the chemical. They worked in closed, windowless rooms for up to 14 hours a day. The women reportedly worked 400 hours per month, including an average of 160 hours overtime. Despite the fact that they were working with n-hexane, they had no goggles, masks or protective gear, other than cotton gloves. The women said that Korean workers did not work in the rooms where n-hexane was used.
The women initially attributed their illness to standing all day at work. By October 2004, three of them were very weak and ill. The supervisor took them to hospital where they were informed for the first time that their illness was a result of n-hexane poisoning. Fearful of the cost of treatment and of losing work and pay, the women tried to carry on working. 

When their condition worsened, the company president refused to allow them to go to hospital, forcing the women to seek treatment secretly. Indeed, when the women were no longer able to walk, the employer, fearing negative publicity, reportedly confined them to their dormitory for 40 days and prevented them from going out for treatment or meeting other people. 

Five of the women managed to escape from the dormitory and, with the help of friends and a missionary organization, received treatment at a local hospital. However, three of the women were returned by their employers to Thailand where they were unable to access appropriate medical help. The three -- Rhochana Nusaram, 31, Saraphee Yindee, 31, and Sirinan Phinihamaneerat, 37 – later arrived in Seoul for treatment at a state-funded hospital. It is reported that n-hexane poisoning requires intensive treatment for one year or more. 

The company had apparently ignored warnings about the dangers of n-hexane given by industry security inspectors. The President of Donghwa Digital was arrested in 2005.


The Ministry of Labour has stated that all migrant workers, including irregular workers, are eligible to benefit from the industrial accident compensation scheme. However at present, migrant workers appear to be denied this right in many cases. Indeed, some irregular migrant workers who have suffered long-term or permanent injuries as a result of industrial accidents have reportedly been forced by employers and immigration authorities to leave South Korea immediately after medical treatment as physically disabled persons without compensation.

III.2 Irregular migrant workers

The number of irregular migrant workers in Korea has remained high since the late 1980s. By enacting the EPS, the South Korean government has attempted to bring into place a system of managed migration based on bilateral agreements with labour-sending countries. In order to expedite the onset of the EPS system, the South Korean government has, since November 2003, implemented a series of operations by police and immigration officers to arrest and deport all irregular migrant workers who remain in South Korea. By October 2005, according to Ministry of Justice figures, more than 30,000 irregular migrant workers had been deported. This number has increased significantly since the implementation of EPS Act. However, after an initial decline in the number of irregular migrant workers, their number has increased and by June 2006 stood at around 189,000. 


 Irregular migrant workers are at heightened risk of exploitation and human rights abuses. Their lack of legal status makes it extremely difficult for them to assert their rights or to seek redress for abuses. Irregular migrant workers are employed in the informal sector or "shadow economy" within which unscrupulous employers are able to exploit their lack of legal status or protection. Employers committing human rights abuses know that they are unlikely to be held accountable. Most irregular migrant workers are reluctant to turn to the authorities to seek respect for their rights, and are generally fearful of drawing official attention to themselves and so risking arrest or deportation.

As a result of the implementation of the EPS Act, irregular migrant workers are at constant risk of arrest, detention – often in very poor conditions – and forcible return to their countries of origin. Many thousands of irregular migrant workers have responded to government operations by going into hiding to avoid arrest. There are strong indications that some have died as a result of the difficult situation and harsh conditions.
	“J" from Bangladesh was found dead on 9 December 2003 in a cargo container where he lived and hid during operations by police and immigration officials to arrest, detain and deport irregular/undocumented migrant workers. Fearful of arrest “J” had been unable to seek medical treatment for his heart condition. (See “Republic of Korea: ‘Migrant workers are also human beings’, AI Index ASA 25/007/2006, p.30)


AI continues to urge the Korean government to:

· ensure that the EPS policies and practices do not put migrant workers at further risk of abuse;

· address the lack of labour mobility of migrant workers which is a major reason for human rights violations and also for forcing migrant workers to become irregular migrant workers;

· ensure the implementation of the EPS system does not violate international human rights treaties that the South Korean government has signed or ratified including the ICCPR, ICESCR, ICERD, CEDAW and the Convention against Torture which aims at protection from discrimination, right to liberty and freedom from arbitrary detention, equal rights at work.

IV. Article 6 – Right to life

Amnesty International considers the death penalty to be the ultimate cruel, inhuman and degrading punishment; it violates the right to life; it is irrevocable and can be inflicted on the innocent. In its General Comment No.6 the Human Rights Committee concluded that all measures with a view to the abolition of the death penalty should be considered as progress in the enjoyment of the right to life within the meaning of article 40, and should as such be reported to the Committee.
 

IV.1 Death Penalty – unofficial moratorium since 1998 but still retentionist
Since independence in 1948, at least 900 people have been executed in South Korea, most of them by hanging. The last executions in South Korea took place in December 1997, when 23 people were executed at short notice. There has been an unofficial moratorium on executions since February 1998 when President Kim Dae-jung, who had been sentenced to death himself in 1980, took office. There have been no executions under the present administration of President Roh Moo-hyun, who assumed office in February 2003. Despite this, at least three people were sentenced to death in South Korea in 2005 and at least 64 prisoners remain under sentence of death as of October 2006.

The trend of sentencing under death penalty is shown below for the years 2000-2005:

Number of Death Penalty sentences 2000-2005

	Year
	2000
	2001
	2002
	2003
	2004
	2005

	Death Penalty Sentences
	9
	8
	2
	5
	3
	3



Laws providing for the death penalty in South Korea include Article 110 of the South Korean Constitution; at least 86 provisions in 17 Laws including: Article 41 of the Criminal Law; Articles 3, 4 and 13 of the National Security Law and the Military Law. 
In November 2001, 155 members of the last National Assembly, then constituting of 273 members, voted in parliament for a bill abolishing the death penalty for all crimes. In South Korea, bills are voted on once in the National Assembly and are then passed to an appropriate Committee for discussion and approval before being returned to the National Assembly for a second and decisive vote. Despite the majority of the members supporting the Death Penalty Abolition Bill in November 2001, it was not discussed by the Legislation and Judiciary Committee (LJC) and the Bill lapsed when the National Assembly finished its term in April 2004. 

In December 2004, 175 members of the current 17th National Assembly, now constituting of 299 members, again introduced the Special Bill to Abolish the Death Penalty on humanitarian and religious grounds leading to the re-introduction of the Bill to the LJC in February 2005. A subcommittee of the LJC discussed the Special Bill for the first time in February 2006 and a public hearing took place at the National Assembly in April 2006. 

At that time, of the 13 members of the LJC, a majority of the members supported abolition. However, the LJC was reshuffled in April; eight of the 14 newly appointed members of the LJC appear to be opposed to death penalty abolition as they had voted against the re-introduction of the death penalty abolition bill (in December 2004). 

Although the majority of National Assembly members are pro-abolition, they are susceptible to public opinion. Public opinion surveys have shown that nearly 60 percent of the South Koreans support the death penalty; though more recently, it appears that public opinion is moving towards abolition of the death penalty. In a number of newspaper articles, opinion editorials and television debates, prominent opinion formers, among them Kim Dae-jung, former President of South Korea, death-row inmate and Nobel Peace Prize winner, have expressed support for the abolition of the death penalty for all crimes. 


On 21 February 2006, the South Korean Ministry of Justice (MoJ) issued a press release stating that the Ministry was conducting “fundamental and deep research about the existence of the death penalty” as there “is a request to abolish the death penalty in our society.” The MoJ further added “what is more Amnesty International is making South Korea a target country to abolish the death penalty this year.” The MoJ announced that it would hold a public hearing in June and publish its findings to the LJC. The MoJ did not hold a public hearing in June; it will now conclude its research in November and it appears that these findings will not be publicly announced.


Amnesty International intensified the campaign through its membership for the abolition of the death penalty in South Korea in April 2006 and further renewed its campaign in September.
 The organization welcomes the support in the National Assembly for the death penalty abolition bill and views this as reflecting their resolve to abolish the death penalty for all crimes in South Korea. Given the present constitution of the membership of the LJC, Amnesty International is concerned, however, that despite wide support for death penalty abolition in the National Assembly, the bill might not be passed. 
Amnesty International continues to urge the South Korean government 
· to take steps to abolish the death penalty 
· and to sign and ratify the Second Optional Protocol to the ICCPR. 
V. Articles 7, 9 and 10 – Torture and other ill-treatment; liberty and security of the person and treatment of persons deprived of their liberty
In recent years, Amnesty International has received fewer reports of cases of torture and ill-treatment in South Korea compared to the past. However, persons detained continue to be ill-treated during police interrogation, demonstrating a need for better safeguards to protect the rights of detainees. 
In December 2003, the MoJ announced that it was outlawing solitary confinement over consecutive periods, reducing the maximum period of solitary confinement from two to one month, and abolishing the use of leather belts to restrain prisoners. Though this was a welcome development, the announcement allows the continued use of long chains and facemasks to discipline prisoners. The guidelines for determining the period of solitary confinement remain ambiguous. However, those detained in disciplinary cells continue to be prohibited from going for physical exercise, receiving visits from family and friends, reading books and newspapers. Amnesty International believes that the treatment of detainees, conditions of imprisonment and methods of discipline continue to violate international standards including the ICCPR and the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment to which South Korea is a state party.

V.1 Ill-treatment of migrant workers

Amnesty International has received persistent reports of poor conditions, and of abuse by security personnel, in detention facilities used to hold irregular migrant workers. A National Human Rights Commission of Korea (NHRC) study in January 2006 found that 20 per cent of detained migrant workers had experienced beatings and nearly 40 per cent had suffered verbal abuse. More than one-third claimed that they had been sexually abused by the immigration officers during body searches after they had been detained.

A range of abuses by police and immigration officials have been reported in the context of operations to detain and deport irregular migrant workers. The above cited NHRC survey found that 15 per cent of those arrested has suffered injuries.
 Some have carried out arrests without appropriate documentation including arrest warrants or detention order papers. 

Since the implementation of the EPS Act, irregular migrant workers are at constant risk of arrest and detention followed by forcible return to their countries of origin. In most cases forcible return takes place within a month of detention, but Amnesty International has also received reports on cases in which irregular migrant workers have been detained for many months, sometimes more than a year. The organization has also received reports of documented migrant workers being arrested, detained and questioned by police and immigration authorities about the whereabouts of irregular migrant workers.

AI continues to urge the South Korean government to:

· inform all people deprived of their liberty of their rights, including the right to complain to the authorities against ill-treatment;

· ensure that all people under arrest are informed promptly of the charge or charges against them in a language they understand, and that they are allowed access to a lawyer of their choice from the outset of their detention and during interrogation;
· ensure that senior law enforcement and prison officials deliver the clear message to their subordinates that torture or ill-treatment of persons deprived of their liberty is unacceptable and will be the subject of severe sanctions and that the use of force should be limited to what is proportionate and strictly necessary;

· establish an effective system of independent inspection of all places of detention and imprisonment with powers to review and investigate complaints of torture and ill-treatment by law enforcement and prison officials;
· protect the fundamental human rights of irregular migrant workers, including by ensuring that they are not subject to arbitrary detention, abusive conditions of detention, expulsion without due process, and abuses of their economic, social and cultural rights;

· end the systematic practice of detaining migrant workers prior to expulsion.
VI. Article 13 – Protection from arbitrary expulsion

Migrant workers in South Korea have described to Amnesty International how their identity documents, including passports, visa papers and identity cards, had been confiscated and retained by their employers. Such practice has made many documented migrants in South Korea particularly vulnerable to detention and deportation, as they were unable to prove their legal status in the country. Lacking documentation, they also face greater difficulty in getting redress from government authorities if they suffer human rights violations and abuses, such as if their wages being withheld by their employers. Their freedom of movement and right to return to their home country are also severely affected by such actions.
During the two year period of the implementation of the EPS regime, the South Korean authorities have forcibly returned at least 30,000 migrant workers to their country of origin. In the organization’s recent report on migrant workers (Republic of Korea: ‘Migrant workers are also human beings’, AI Index: ASA 25/007/2006), Amnesty International expressed concern that deportations may not have been carried out in accordance with due process of law. The collective nature of the arrest and deportation

operations makes it very difficult for the government to provide the necessary

procedural guarantees, including individual assessment, so as to ascertain whether people

legally entitled to remain in the country may be among those expelled. The rights of migrant workers under Article 13 are thereby violated, in particular the right to protection against arbitrary, including collective, expulsion and to have any expulsion decision assessed on an individual basis and be subject to due process. 
The South Korean authorities have also reportedly failed to submit applications for asylum to a fair refugee determination procedure, effectively denying asylum-seekers their rights under Article 13 as well as other Covenant provisions such as Article 7.
 Immigration officials admitted to Amnesty International in February 2006 that they were not considering claims of irregular migrant workers who had stayed for three years or more prior to applying for asylum. 
VII. Article 18 – Freedom of thought, conscience and religion

In its General Comment No. 22 the Human Rights Committee expressed its view that a right to conscientious objection can be derived from Article 18 ICCPR, inasmuch as the obligation to use lethal force may seriously conflict with the freedom of conscience and the right to manifest one's religion or belief.

VII.1 Conscientious Objectors

As of March 2006 at least 927 conscientious objectors, mostly Jehovah’s Witnesses, were in prison for their refusal to serve compulsory military service. There is no exceptional clause for conscientious objectors in the South Korean Military Service Law and the Military Criminal Law.
. Those men who refuse to serve compulsory military service – which is usually for 26 months – due to their religious faith and conscience are imprisoned. Until 2001, the sentence handed out without exception, was three years imprisonment, which is the maximum term under the Military Criminal Law. Since 2001, some of the conscientious objectors have been sentenced under the Military Service Law; these trials were conducted before the civil court, not military court. In those cases, some judges ruled that the convicted persons should be imprisoned for one year and six months. Whilst the detention period has been reduced, the criminal records that the conscientious objectors receive as a result of their imprisonment exclude them from holding public office and seriously affect their chances of future employment. 


There have been contradictory judgments on the issue recently. In May 2004, the Seoul South District Court made the unprecedented move of acquitting three conscientious objectors (all Jehovah’s Witnesses) of criminal charges over their refusal to serve in the military. The prosecutors have appealed against this decision. In July 2004, the Supreme Court upheld the decision of a lower court for the two years’ sentence for Choi Myung-jin for refusing to perform military service; Choi now awaits the ruling of the Constitutional Court which is considering the case of another conscientious objector, Lee Kyung-soo. The Constitutional Court is considering whether failure to recognise the right of conscientious objection violates Lee Kyung-soo’s constitutional right to freedom of religion and conscience. 


The government appears to be interested in the possibility of introducing alternative civilian service for conscientious objectors and has examined the case of Taiwan where alternative civilian service had been introduced for conscientious objectors. 


In December, the NHRC recommended to the Speaker of the National Assembly and the Ministry of National Defence that it recognises the right of conscientious objection and a system of alternative civilian service. The Minister of National Defence announced that the decision on alternative civilian service would be considered after research conducted by a ‘policy group’ made up of experts from civil, governmental and military backgrounds. In April 2006, the Ministry of National Defence announced the establishment of this committee but there have been concerns raised by activists about the expertise of the committee members.
	In March 2004, Amnesty International condemned the detention of 28-year-old Lim Tae-hoon and recognised him as a prisoner of conscience. He had been detained on 26 February 2004 and was sentenced in July to 18 months for refusing to perform military service on grounds of discrimination against gay, bisexual and transsexual persons by the military and because of his pacifist ideals. He was released in June 2005. He had called for an expansion of the alternative civilian service to include all those who object to military service due to their conscience.
(See AI Press release: “South Korea: Amnesty International condemns detention of a conscientious objector”, AI Index: ASA 25/001/2004, February 2004 http://web.amnesty.org/library/Index/ENGASA250012004?open&of=ENG-KOR; and “APPEAL: Lim Taehoon”, AI Index: ASA 25/002/2004, March 2004 http://web.amnesty.org/library/Index/ENGASA250022004?open&of=ENG-KOR).


	Ahn Jae-kwang, aged 20 years, refused to serve the compulsory military service in November 2005 and was detained on 6 January 2006 at Seoul Mapo Police Station. Ahn Jae-kwang was the first conscientious objector to be detained after the NHRC recognised the right of conscientious objection and recommended a system of alternative service to the National Assembly in December 2005. Ahn stated in a press conference prior to his detention that he would accept non-military alternative service regardless of the length of service. However, the police detained him stating that execution of the law takes precedence over recommendation by the NHRC. The judge at the Seoul West District Court issued a warrant and explained that this was in accordance with the customary principle of imprisoning when a prison sentence is confirmed. However, current Korean criminal procedure law provides for imprisonment only under circumstances where there is a possibility of destruction of evidence or flight. 

Ahn Jae-kwang contacted the Ministry of Defence, stated that he could not report for the draft, and had been voluntarily appearing before relevant authorities for investigation. On the day of his detention, Minister of Defence stated that a ‘policy group’ would be formed in 2006 (see above) to consider alternative service for conscientious objection of military service and subsequently determine whether to implement such a system.


	Kim Tae-hoon, who is a pacifist, refused to serve military service on 21 November 2005, the day he was forced to enlist in the army. In January 2006, the prosecutor did not request a warrant for his arrest. On 17 May 2006, he was sentenced to 20 months in prison, which is more than the usual 18 months’ prison term applied since 2001 on other conscientious objectors. The judge stated that he could not sentence Kim to 18 months’ imprisonment as he was not a Jehovah’s Witness. Furthermore, the judge appeared to persuade Kim into abandoning his intention to reject the military service, stating that he wanted Kim to appeal to the higher court and reconsider withdrawal of his conscientious objection. Kim Tae-hoon had no choice but to appeal against the decision and is now detained in Seoul prison. 


Amnesty International continues to urge the South Korean government to:

· recognize the right to conscientious objection to military service as a fundamental human right which can be exercised from the very moment it is expressed, as inherently recognized in Article 18 of the Universal Declaration of Human Rights and articulated in Article 18 of the International Covenant on Civil and Political Rights;

· to expand the alternative to military service to include all of those people who object to serving in the military due to conscience, belief and faith;
· to ensure that conscientious objectors are not discriminated against because of not having performed military service.

VIII. Article 19 – Freedom of opinion and expression

VIII.1 National Security Law

Amnesty International is concerned that in South Korea the National Security Law (NSL) – in force since 1948 – has been used repeatedly to imprison people for non-violent political activities. No amendments have yet been introduced to the existing NSL which includes vaguely worded clauses such as Articles 3 and 7 providing for long sentences or the death penalty for “enemy-benefiting”
, “anti-state” and “espionage” activities. The NSL fails to uphold the principle of legality, provided in Article 15 of the ICCPR, which requires all criminal offences to be defined clearly so that people understand what conduct is prohibited. The NSL has been used frequently as a form of censorship, to imprison people for publishing and distributing material deemed to “benefit” North Korea. It also continues to be applied in an arbitrary fashion: while certain left-wing political works are permitted for general academic study, possession or reference to the same works in the hands of a student or activist with perceived “pro-North Korean” leanings have been deemed to be a criminal offence.


Under presidential amnesties by the former President Kim Dae-jung and the current President Roh Moo-hyun, hundreds of political prisoners sentenced under the NSL, including long-term prisoners of conscience, were released.
 These are welcome developments. However, Amnesty International knows of at least one person charged under the NSL who is still in prison and whom the organization considers a prisoner of conscience. As long as the NSL is in force, the danger of its further use for the arrest and trial of persons peacefully exercising their rights to freedom of opinion and expression remains. Such persons may be particularly vulnerable in situations of heightened tension in the wake of events like the test explosion of a nuclear device conducted by North Korea.

	Cheon Wook-yong was arrested and detained in November 2004 under the National Security Law (NSL) on his return from a visit to North Korea. He was charged for violating Articles 5, 6 and 7 of the NSL on grounds that he had released national secrets, that he had assisted an anti-government organization and members of the organization. Cheon had crossed Tuman river from Yongil, China in August 2004 and visited North Korea, where he was captured and interrogated by the North Korean Defence Department. Then he was sent back to China and detained 13 days on suspicion of illegal border transgression. When he returned to South Korea, he was arrested by the National Intelligence Service on his way home from the Kimpo Airport. He has since been sentenced to three years and six months in prison and is imprisoned in Gwangju prison. 

Amnesty International believes that the vaguely worded NSL has been arbitrarily applied by the government to punish Cheon Wook-yong, who visited North Korea without presenting any threat to national security of South Korea. Amnesty International thus considers Cheon Wook-yong a prisoner of conscience and calls for his immediate release.


Amnesty International also notes that the NHRC recommended the abolition of the NSL in September 2004 and several National Assembly members appear to support a fundamental review of the NSL to bring it into line with international standards. As mentioned in the introduction, South Korean President Roh had publicly stated in September 2004 that the NSL should be abolished. Since late 2004, while the number of detainees under NSL has reduced, the South Korean government has adopted a policy of linking further action with a view to changing the law to developments in North Korea which also has a similar law, to the peace process and confidence building measures between the two countries. However, the ongoing use of the NSL appears to contradict with the government’s “Peace and Prosperity Policy” of engagement with North Korea. While under this policy the government encourages closer relations with North Korea through initiatives such as dialogue, trade and travel, people continue to be arrested under the NSL for merely discussing reunification, publishing socialist or “pro-North Korean” material or having views considered similar to those of the North Korean government.

In Amnesty International’s campaigning as well as communications and meetings with the South Korean government, the organization has acknowledged that every government has a right and duty to take measures to ensure the security of its citizens. Amnesty International has taken note of the fact that South Korea has special security concerns with regard to North Korea. However, the organization has pointed out that security measures must not be applied unnecessarily or disproportionately to deny the right of individuals to peacefully express different political views and to exercise fundamental human rights including the right to freedom of expression as provided in the ICCPR. 
Amnesty International has therefore repeatedly called on the government of South Korea to abolish the NSL or fundamentally review the Law to ensure its conformity with international law and standards.
VIII.2 Security Surveillance Law

The Security Surveillance Law (enacted in 1989) is used to monitor the activities of certain former political prisoners – including those convicted under the NSL on charges of “espionage” and “anti-state” activities. 


Human rights groups estimate that hundreds of former political prisoners may be subject to this law, but the exact number is not publicly available. Under the terms of the Security Surveillance Law, released prisoners are required to report their activities regularly to the police. They also face arbitrary restrictions on their activities, such as a ban on meeting other former prisoners subject to the same law or from participating in certain meetings and demonstrations. 


Amnesty International does not dispute the need to maintain security but believes the Security Surveillance Law is applied in an arbitrary and secretive way to threaten and harass former prisoners of conscience and political prisoners who pose no security threat and to prevent them from fully participating in political activities. Persons subjected to restrictions under the Security Surveillance Law include former prisoners who are often elderly and suffering from the after-effects of long-term imprisonment and torture or other ill-treatment. The terms of the law force them to live under considerable pressure with the constant threat of re-arrest and imprisonment. 

Amnesty International continues to urge the South Korean government to:

· repeal or review the NSL and the Security Surveillance Law so that they conform to international human rights standards and ensure that these laws are not used arbitrarily or to harass and restrict the activities of former prisoners of conscience and long-term political prisoners.
IX. Article 21 and 22 – Freedom of peaceful assembly and association 

Amnesty International notes with concern that South Korea has not yet withdrawn its reservation to Article 22 as recommended by the Human Rights Committee in its concluding observations on South Korea’s second periodic report. The organization also notes the Committee’s view as expressed in General Comment No 24 that reservations must be specific and transparent, which does not appear to be the case for South Korea’s reservations to the ICCPR. 
 

IX.1 Actions against striking workers

Amnesty International is concerned at reports that trade union leaders who organized strikes and demonstrations to protect their basic rights have been harassed and arrested. In 2004, at least 121 striking workers were reportedly arrested. The law enforcement agencies are known to use excessive force to control strikes and there have been many instances when the leaders of the strike have been arrested. 


The South Korean government employs vaguely worded clauses such as Article 314 of the Criminal Act (Interference with Business clause) and other laws – such as the Law on Assembly and Demonstration – to arrest trade union leaders. This is despite the repeated recommendation by the ILO to the South Korean government to refrain from using the Interference with Business clause to impose criminal punishment on trade union activists. 
IX.1.a Continued repression and arrests of KGEU officers and activists 


Since 2002, the ILO has called on the South Korean government to recognize the Korean Government Employees’ Union (KGEU) but the government steadfastly refuses to do so, stating that the KGEU is an illegal organization under the existing labour laws. The South Korean government has reportedly beaten, arrested and imprisoned, or dismissed from government service numerous national and regional leaders and activists of KGEU who have been campaigning against The Law on the Establishment and Operation of Public Officials’ Unions. 

	As of 10 October 2006, 125 out of 251 KGEU chapters have been forcefully closed down by the South Korean government. Reports reaching Amnesty International suggest that 101 members from KGEU and solidarity organizations were arrested and several of them were severely beaten up and hospitalized. They are expected to be charged under clauses on obstructing the performance of official duties as provided by the Criminal Act. In cases of government employees, violation of Public Officials’ Act could be included in their charges.

12 KGEU leaders have been reportedly summoned by the police for leading and being involved in ‘illegal activities of illegal organizations’ and charged of violating the Public Officials Acts and National Security Law. Those summoned includes KGEU President KWON Seung Bok, General Secretary KIM Jeong Soo, vice presidents and other leaders. Some of those have reportedly been summoned only because they were reciting a resolution in front of participants at a mass rally. 


IX.2 Restrictions against migrant workers’ trade union

The South Korean government continues to target activist migrant union leaders and members, arresting and deporting them. The Migrant Workers Trade Union (MTU) was established on 24 April 2005 by labour unions and migrant support groups to help migrant workers defend themselves from harassment. However, the government refused to recognise the MTU as a legal union, and did not permit the MTU to engage in trade union representation or bargaining. 

	On the early morning of 14 May 2005, more than 20 police and immigration officials arrested and reportedly assaulted Mohammad Anwar Hossain, a Bangladeshi national and leader of MTU, as he was heading home. Anwar had been actively involved in the migrant workers’ movement since arriving in South Korea in 1997. The day before his arrest, a national paper had printed an article in which he had criticised government policy towards irregular migrant workers. His unexpected arrest took place while the MTU was awaiting registration. However, the Ministry of Justice denied that he had been targeted for his union activities and claimed that he was arrested as an irregular migrant worker. Officials stated he had overstayed his visa, and that he would be deported as soon as they received his passport. However, the MTU filed a court appeal. The Seoul District Court reportedly found that the issuance of his arrest warrant was improperly done and ordered compensation, but still Anwar was not released until nearly a year later. He was released on bail in April 2006; the South Korean government cited Anwar’s deteriorating health and two pending court cases as reasons for his release. The MTU paid five million Korean won (approximately US$5,200) for “a temporary cancellation of detention” so he could receive medical treatment for a mental condition that he suffers following his 11-month detention.
More information on the case of Mohammad Anwar Hossein and other cases can be found in “Republic of Korea: ‘Migrant workers are also human beings’ (AI Index ASA 25/007/2006), pp.29-30.


	Samar Thapa, a Nepali national and a leader of the Equality Trade Union-Migrants Branch of the Korean Confederation of Trade Unions (the predecessor of the MTU) was arrested in February 2004. At the time of his arrest, he was taking part in a sit-in protest by migrant workers at Myeongdong cathedral, Seoul. 

He was taken to Yosu detention centre where he went on hunger strike to protest against his detention and to draw attention to the situation of migrant workers in South Korea. 

In a letter sent to Amnesty International from the detention centre in March 2004 he stated that he had been singled out and picked up in the street by immigration officials. The immigration officials did not produce an arrest warrant or any identification. 

Samar Thapa’s subsequent deportation to Nepal on 1 April 2004 was shrouded in secrecy; it was carried out in the early hours of the morning and he was given no advance notice. As a result of the manner and speed of his forced deportation, Samar Thapa arrived in Nepal without personal identification documents and was arrested by the Nepali authorities. 

(See “Republic of Korea: ‘Migrant workers are also human beings’, AI Index ASA 25/007/2006, p.30)


	In September 2002, trade union leaders Mohammed Bidduth and Kabir Uddin were among 13 Bangladeshi migrant workers reportedly arrested at their house in Masok District by about nine immigration officials and 40 police officers. Mohammed Bidduth and Kabir Uddin were reportedly beaten. The two men were detained in Hwaseong Immigration Processing Centre for 80 days. They were released conditionally; Bidduth was forcibly returned to his country on 30 December 2003, while Kabir was deported in 2004.
(See Amnesty International’s Annual Report 2003, South Korea, Migrant Workers section, http://web.amnesty.org/report2003/Kor-summary-eng)


Amnesty International continues to urge the South Korean government to:

· permit trade unionists and workers to organize and take part in legitimate and non-violent strike action without harassment or arrest, in accordance with their rights under international human rights and labour standards; 

· take steps to ensure that trade unionists are able to exercise their rights to freedom of association, in accordance with international labour standards;

· recognise the MTU as a legal union and permit it to engage in trade union representation and  bargaining. 

� Congressional research Group on Fundamental Labour Rights, “A Year after EPS, Survey on migrant workers standard of living,” 2005, p.8-9.


� As pointed out in the chapter on freedom of association in this submission, the South Korean government’s policy on trade unions does not recognise the specific needs of migrant workers, which makes it difficult for them to form trade unions.


� Ministry of Labor as quoted by Associated Foreign Press and The Korea Times, 17 January 2005. In 2003, 2,336 migrant workers were injured; an increase from 1,760 in 2002, 1,278 in 2001 and 1,197 in 2000.


� General Comment No. 06: The right to life (art. 6), adopted at the sixteenth session of the Human Rights Committee in 1982.





� Also, in an Open Letter addressed to the then Minister of Justice Chun Jung-bae in June 2006, (AI Index: ASA 25/005/2006), Amnesty International presented key arguments against use of the death penalty and urged South Korea to take the historic step to abolish the death penalty.





� Seol Dong-hoon, Survey on Undocumented Migrants in Detention Facilities in Korea, National Human Rights Commission of Korea, Seoul, 2005. (The report was launched in January 2006)


� Amnesty International received reports of inappropriate and unnecessary use of nets and stun guns to restrain migrant workers during arrests by police and immigration officials. There were also reports of several detained migrant workers being ill-treated during arrests when they were handcuffed tightly for long periods of time which resulted in the migrant workers sustaining injuries.


� See “Republic of Korea (South Korea): ‘Migrant workers are also human beings’, (AI Index no.: ASA 25/007/2006)”, particularly pp.30-34) for more information and cases.


� See in this regards the similar concerns expressed by the Committee’s in its Concluding Observations, for instance on Russia, UN Doc. A/59/40 (Vol. I), para. 64(25), and Thailand, UN Doc. A/60/40 (Vol. I), para. 95(17)


� General Comment No.22: The right to freedom of thought, conscience and religion (Article 18), adopted at forty-eighth session of the Committee in 1993.


�Alternative civilian service exists only for exceptional circumstances such as health related reasons, physical disabilities or other personal circumstances such as if a person is the only son of a family for three generations.


� Enemy refers to the Democratic People’s Republic of Korea, or North Korea.


� In 1998, the South Korean government released a prisoner of conscience (PoC) who had been imprisoned for 43 years. Under the last presidential amnesty on 15 August 2006, 75 year old Kang Tae-woon, who had been sentenced for six years (as of August 2003), was released. AI had expressed concern at the continued imprisonment of Kang Tae-woon who was suffering from poor health. (See Amnesty International’s Annual Report 2006 – South Korea, section on National Security Law, http://web.amnesty.org/report2006/kor-summary-eng).


� The Government of South Korea merely declared “that the provisions of paragraph 5 [...] of article 14, article 22 [...] of the Covenant shall be so applied as to be in conformity with the provisions of the local laws including the Constitution of the Republic of Korea.” While Germany interpreted this declaration to mean that, South Korea did not intend to restrict its obligations under article 22; in the opinion of the Government of the Netherlands it followed from the text and the history of the ICCPR that South Korea’s reservations with respect to articles 14, paragraphs 5 and 7 and 22 of the Covenant were incompatible with the object and purpose of the Covenant.
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