BOTSWANA
Chieftainship BILL no. 13 of 2007

Commentary submitted by: RETENG: The Multicultural Coalition of Botswana; Kamanakao Association and Minority Rights Group International.
 In the 1999 Wayeyi  Court case  against the Government  of Botswana (Misca 377/99) the court ordered:

that Section 2 of the Chieftainship Act (Cap 41:01) be amended in such a way as will remove the discrimination complained of and to give equal protection and treatment to all tribes under the Act. If other laws have also to be amended to accord the applicants this right, then necessary action must follow’ (pages 60-61 of the judgement).
Obviously by ‘other laws’ the court was referring to Sections 77 to 79 of the Constitution and the Tribal Territories Act which are closely related to the Chieftainship Act as they also discriminate along tribal lines as rightfully observed by the court when it stated that:
the discriminatory effect of the definitions we have referred to in Section 2 of the Chieftainship Act leads to serious consequences when it is remembered that this Act is one of the three laws that define which tribal community can be regarded as tribe, with the result that such a community can have a chief; who can get to the House of Chiefs and that only a tribe can have land referred to as a Tribal territory’ (page 51).  
In response to this judgement, the Government decided to amend Sections 77 to 79 of the constitution. Instead of achieving equality among tribes, it transferred the discriminatory definitions of ‘Chief’ and ‘tribe’ from the Chieftainship Act into the constitution. Thus this amendment continued to exclude other ethnic groups such as the Wayeyi and continued to recognise the Tswana as the only tribes, who can own land as groups, can have their chief recognised and have their language, culture and history be a part of public domain. 
 After the exercise to amend the constitution, which was basically meant to preserve discrimination against the non-Tswana and sustain the Tswana hegemony, now the government has gone ahead to amend the Chieftainship Act in order to align it with the discrimination that has been preserved in the Constitution.  This has resulted in Bill No. 13 of 2007. The exercise to amend the Chieftainship Act after the amendment of the Constitution are merely cosmetic since the Constitution is the supreme law of the land, and once the discrimination has been entrenched therein, then other lower laws such the Chieftainship Act have no relevance in terms of bringing about equality among tribes. 
The following are the most important aspects of the Bill :
1. Translation Exercise

The bill translates the following words from English to Setswana language: Chief (Kgosi) , chiefs (dikgosi), chieftainship (bogosi) , regent (motshwarelela bogosi) Deputy chief (Mothusa Kgosi)

2. 22 of Members of the House of Chiefs are not Chiefs

By definition of who is chief and how they are selected ( Sections 4-6) – it is clear that the 22 members of the House of chiefs who were elected by other members of the tribal administration  in November 2006, are not chiefs. Verbally, they are referred to as chiefs (Kgosi), but by this definition and procedure of designation, it becomes obvious that they are not chiefs. 1) They were not designated by their tribes in a kgotla, due to death or resignation of another chief, 2) and they are not the rightful successors of any chieftaincy. This procedure clearly refers to people who were already chiefs and not any other person.  On national radio, if one of the 22 is being mentioned in the news or announcement, they are referred to as ‘member of the house of chiefs (leloko a ntlo ya dikgosi’ – (not even as ‘small chief of region x’) as it was the case before. On the other hand the chief of the eight Tswana are referred to as Chief of the X – tribe. This is clear that the 22 additional members only that, and not chiefs. 
3. Recognition of Tribal Community

Section 3 gives the option for a Minister to recognise a ‘tribal community’ definition of which is not very clear. (‘any community or ethnic group, whether or not living within a tribal territory, which organised in a tribal manner’). What is not clear is what entails being ‘organised in a tribal manner’
4. Minister can hire and fire chiefs without consulting the tribe

5. Chiefs assist in arresting those who have committed an offence 

6. Chief now have to have some qualification and retirement age at 80.
7. The Act is now gender neutral

Conclusion: The Wayeyi struggle is a struggle for the recognition of their cultural rights to language, land and leadership, in order to be represented and have voice in matters affecting their lives. It is not merely about having a chief in a powerless house of chiefs. Unfortunately, in Botswana, having access to these rights, one must have a recognised chief. Thus all cultural rights have been hidden within the institution of chieftaincy which is discriminatory and by its own right is the least important. 

2. Botswana is one situation where the International Community can practice preventive measures with greater success. 
