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. INTRODUCTION

This reportis intendedto supplementpr GhadowQthe reportof the governmenbf Guatemala
to the Human Rights Committee(Qhe Committe€). As Committeemembershave expressed,
NGOs can play an essentialrole in providing credible and reliable independeninformation
regardingthe legal statusandthe reatlife situationof reportingcountries. Reportssuchasthis
may alsoasses®fforts madeby the ratifying governmentto comply with the provisionsof the
International Covenanton Civil and Political Rights (QCCPR). Thus, the CommiteeOs
recommendationsiay focuson the mostpressingssuesconfrontedby the populationof a given
country Theserecommendationalso provide NGOs with valuabletoolsto help raiseawareness
and educatéheir governments to enact or implement legal and policy changes.

GuatemalaQsternationalobligationsto protectwomenandgirlsQrights arereiteratedyearafter
yearby TreatyBodiesandUN agenciesin additionto ratifying the ICCPRandits two Optional
Protocols,Guatemalas also a Stateparty to most of the principal internationalhumanrights
treaties including the International Covenant on Economic, Social and Cultural Rights
(OCESCR), the International Convention on the Elimination of All Forms of Racial
Discrimination (QCERDQ, the Convention on the Rights of the Child (CCROQ) and the
Conventionon the Elimination of All Formsof Disclimination againstWomen (GCEDAWQ.
Despitethe continuedefforts to ensurecompliancewith GuatemalaQsternationalhumanrights
obligations, the situation of women and girls remains critical with a persistentlack of
accountability for continuous violatns and impunity.

At the regionallevel, Guatemalahasratified severalconventionsrelevantto the eradicationof
tortureandotherviolenceagainstwomen including the AmericanConventionon HumanRights
(ACHRQ, the InterAmerican Conventionto Preventand Punish Torture and the Inter-
AmericanConventionon the Prevention Sanctionand Eradicationof Violence AgainstWomen
(the BelZm do ParO Convention. Thesetreaties,taken together,impose an obligation on
Guatemaldo guarante¢he enjoymentof the equalrights of women aswell asto protectwomen
from discrimination of any kind anttiem fromsexual and gender based violence.

Under Article 46 of the GuatemalanConstitution, international human rights treaties and
conventionghat are acceptedand ratified by Guatemalahave preeminencever domesticlaw.
Thusall humanrights treatiesratified by Guatemalaautomaticallypecomepart of domesticlaw
and can be used in enforcing rights.

Despte these Constitutional protections, violence and discrimination against women in

Guatemalaemainsrampant.This shadowreporthighlightsthe main areasof concernincluding

femicide (the killing of womenbecauseof their gende); violence and political discrimination
againstindigenouswomen; violence againstwomen in prisons and human rights violations
within the maquilas or sweatshopsDespitesomelegd reformsin recentyears,the Government
of Guatemaldasfailed in its obligation underthe ICCPRto take propermeasureso give effect
to the rights recognizedunderthe Covenantto ensureeffectiveremediesn casesof violations
andto prevent rampant impunity.

The information containedin this report was gatheredthrough interviews, field visits and



documentatiorf personatestimoniegjatheredn GuatemalaFromMarch7612,2011MADRE

led studentattorneysfrom the InternationalWomenOsiumanRights (QWHRQ Clinic at City

University of New York (CCUNYQ Schoolof Law on a factfinding missionto Guatemalan

order to supplementthis report. The student attorneys met with the WomerOsWorkers
ComnittedComitZ de Bircenas in GuatemalaCity, and the indigenous womenOsights
organizaion, Muixil, in the threeindigenouscommunitiesof Nebaj, Cotzal and Chajul in the
Departmenbdf El Quiche.Theyconductednterviews collectedtestimoniesandco-led a training

on internationalhuman rights and GuatemalaOsbligations under the ICCPR treaty. Student
attorneysalso met with the GuatemalaHuman Rights Commissionin Washington,D.C. and
Colectivo Artesana a womenQOsights organizationin Guatemalahat advocatesaroundprison
conditions We hope that the findings in this report will be useful to the Human Rights
Committee, as a catalyst for future advocacy efforts.
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MADRE human rights investigators and International Women@ Human Rights (IWHR) Clinic Students from the City University
of New York (CUNY) School of Law meet with members of Muixil, a Guatemalan organization that focuses on the political,
economic, and cultural rights of Ixil Mayan and other indigenous women in Guatemala (March 2011). (Photo by Lisa Davis).
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ll.  WOMENOS HUMAN RIGHTS VIOLATIONS IN GUATE MALA UNDER ICCPR

A. ARTICLES 2 AND 26: STATE RESPONSIBILITY TO PREVENT, ENFORCEAND
REDRESS

Articles 2 and26 of the Conventiorrequirestatego protectspecificclasse®f personsincluding
women, by implementingand enforcinglegislation.Article 26 addsthat de jure discrimination
basedon other statusis equally prohibited becauseall perons are equal beforethe law. The
Committee distinguishes between the two articles by noting:

Article 26 doesnot merelyduplicatethe guaranteealreadyprovidedfor in article
2. It derives from the principle of equal protection of the law without
disaimination, as containedin article 7 of the UniversalDeclarationof Human
Rights,which prohibitsdiscriminationin law or in practicein anyfield regulated
and protected by public authorities. Article 26 is thus concernedwith the
obligatfilonsimposedon Statesin regardto their legislation and the application
thereof.

While differential treatmentdoesnot necessalty equateto discrimination,the differentiation
must be basedon reasonableand objective criteria under article 262 As the Committeehas
pointed out before, (heing treateddifferently merely on the basisof sexEis not reasonabl€)
The Committeehas added, QE]quality is antitheticalto arbitrariness Article 26 is therefore
intended to strike against arbitrariness in State afion.

GeneralCommentNo. 3 explainsthat merely passinglaws in nameonly is insufficientto meet
treatyobligationsandinsteadegislaion mustbe givenfull effectthroughimplementationStates
musttake affirmative stepsto makeindividuals awareof their rights andto ensurethoserights
are fully enjoyedand protected.For example in the Concludng Observationdor Germany
relatedto article 26, where the Committeerecommendedhe State undertakean educational
campaignto dismanke stereotype®f certaincommunities,namely Arabs and Muslims, where
latentstereotypesargetingthesegroupshadcreatedan atmospheref hostility.> Statesmustalso
enforce the laws, provide competent remedies and provide access to a fair andlitripartal.

In Guatemalathe Stateshouldbe commendedor its passagef the Law Against Femicideand
Other Forms of Violence Against Women, which criminalizes femicide. However, the law
remains severely underfunded,resulting in ineffective implementdon of the legislation.
Although the law Against Femicideofficially recognizedemicideasa punishablecrime by the

! Broeks v. The Netherlands, Commc@ No. 172/1984, ! 12.3, U.N. Doc. CCPR/C/29/D/172/1984 (Apr. 9, 1987).
2
Id. | 13.
3 Pauger v. Austria, Commc No. 415/1990, | 7.4, U.N. Doc. CCPR/C/41/D/415/1990 (Mar. 26, 1992).
“Loveet al. v. Australia, Commc( No0.983/2001, at Individual Opinion of Mr. Prafullachandra Natwarlal Bhagwati,
U.N. Doc. CCPR/C/77/D/983/2001 (Mar. 25, 2003).
® Concluding Observations of the Human Rights Committee, Germany, | 20, U.N. Doc. CCPR/CO/80/DEU (May 4,
2004).



State,since pasing the law, the numberof womenmurderedcontinuesto rise and the StateOs
failure to investigate and prosecute continuesbated.

The GuatemalarStae Reportackrowledgeshatthe Law Against Femicideand Other Formsof
Violence againstWomen doesnot attemptto regulatesexualassaulton women. And, while
reformsin the domesticpenalcode,via El DecretoN¥8-2009del Congresade la Repceblicae
Guatemalajnclude sexualassaultas a crime, the statuteis not intendedto addressviolence
against woren orfemicide per sé.

Underatrticle 2, the Stateviolatesthe Conventionwhen military officials aredirectly responsible
for the deathsof women. State actorsmay not discriminateagainstcitizens becauseof their
protected class status, such as gender. Violence against women has been recognizedas
discrimination, and when committed by law enforcementor military personnel,violates the
Convention.

However, mostcass of femicidearecommittedby privateactors. Regardles®f the perpetratar
the Statehasaresponsibilityto actwith duediligencewhenthereis informationthatpopulations
with protectedstatusunderthe treatyarebeingtargetedanddiscriminatedagainstUnderthe due
diligence standard,staes must affirmatively protect such classesby passingand enforcing
legislation and punishing perpetrators States may additionally bear the responsibility of

providing redress when they fail to meet thiandard.

® THE GUATEMALA HUMAN RIGHTS COMMISSION/USA, GUATEMALAG FEMICIDE LAW: PROGRESS AGAINST
IMPUNITY? 2, (2009), available at http://www.ghrc-
usa.org/Publications/Femicide_Law_ProgressAgainstlmpunity.pdf.

" Examen de los informes presentados por los Estados partes en virtud del articulo 40 del Pacto, Guatemala,
[Consideration of Reports submitted by States parties under Article 40 of the Covenant, Guatemala] || 62564, U.N.
Doc. CCPR/C/GTM/3 (Mar. 31, 2009).

8 Maria Da Penha Maia Fernandes v. Brazil, Case 12.051, Inter-Am. C.H.R., Report No. 54/01,

OEA/Ser.L/V/11.111, doc. 20 rev. at 704 (2001) (holding that the State must provide redress when it fails to protect a
woman).



The Case of Rosemary Gonzilez

RosemaryGonzflezwas a teenagemwhen she was kidnappedand found deadand
decomposedvearingonly her bra in 2008. Rosemaryhad askedher cousin, Oscal
Manuel Romero Alvarado (Manolo), to help her get a job at his place of
employment a nearbyagricultural school Manolo met privately with Rosemaryto
Qorepar®©her for her interview. He madeRosemarypromisenot to tell her mother,
Elizabeth. However, Rosemaryconfided in her mother about her meetingswith
Manolo. Part of Rosemar®dsOpreparationfdcluded Manolo blindfolding her and
tying herfeetto a chair ostensiblyto seeif shecould find herway aroundan office.
On anotheroccasion Manolo askedRosemaryto bring him 2,500 Quetzalesso he
could useit to showRosemaryhow to managemoney,promisingto returnit within a
few days.

On July 3, 2008, Rosemarytold her mothernot to wait for her becauséManolo had
told her shewould have a Qong lesso®that day. RosemarydidnOteturn homethat
afternoon Instead Elizabethreceiveda call that Rosemaryhad beenkidnapped She
wastold notto call the police. After searchingor herdaughterElizabethreportedher
kidnappng to the local authoritiesthat evening.The police dismissedher complaint
and said that Rosemarywas likely with her boyfriend. Elizabeth pointed out that
RosemaryOsoyfriend was in fact accompanyingher to searchfor Rosemary.The
police then respondedhat investigationscould not commenceuntil 24 hours after
Rosemarywas reported missing; despite the threatening call Elizabeth received.

The next day, the investigatoryunit of the local police precinctdid in fact visit the
home of the suspectedmurderer, Manolo, to questionhim before going to visit
Elizabeth at her home. By the time the police arrived at ElizabethO$iouse, she
realized that the police had already formulated their theory of Rosemary(
disappearancieasedon thar conversatiorwith Manolo. The policetold Elizabeththat
Manolo could not have kidnappedRosemarybecausehe looked Qoo calmO They
police officerslaughedandtold herthe morelikely possibilitywasthatRosemarywas
pregnantand took the moneyto pay for an abortion. Elizabeth,infuriated with the
authoritiesGtatements about her daughter, asked them to leave.

After RosemaryOsmainswere found, Elizabethwent to the Public Ministry to
identify her clothes.After identifying the clothes,the Public Ministry did not further
investigateRosemaryOs death nor attempt to prosecute any suspects.

One year after RosemaryOslecomposedbody was found, forensic personne
performedan exhumation RosemaryQOsother, Elizabeth,questionedvhy it took so
long for the exhumatiorto be performed knowingvaluableevidencecould havebeer
gathered.Despite evidencesuggestingRosemaryhad been drowned, the medical
personnehtthe morgueinsistedthe causeof deathcould not be determinediuringthe
exhumation.When RosemaryOBody was found, she still had all of her hair, yet
duringthe exhumatiorherhair wasmissing.ElizabethrequestedNA testingbedone




basedon RosemaryGseth.The forensicdirectortook two of RosemaryQseth;howevel
no testing has been conducted in thstpyear.

Overoneyearafter her death,a nationaltelevisionstationdiscussingRosemaryQaurder
interviewedElizabeth A few dayslater, the Public Ministry returnedto ElizabethOsouse
to conductan investigation,which lasted about sevenhours. Officials found items in
ManoloO®ffice that linked him to RosemaryGOdeathand he was arrestedand chargec
with her murder.Manolo spentthe next severalmonthsin jail awaitinga court hearing
while rotating judges oversawthree separateattemptsto conductthe hearing. These
judgeswere unfamiliar with the facts of the case.At the final hearingon February6,
2010, a judge decidedtherewas not enoughevidenceto prove guilt and freed Manolo
from prison.Thefact thatthe investigationandexhumatiorwereboth conductecneyear
after RosemaryOs death likely contributed to the courtOs conclusion of insufficient

Interviewwith the fanily of a femicide victim by IWHR Clinic, March 2011.

Investigation into Reported Cases of Femicide

While the State hasfollowed the recommendatiomf article 2 in enactinglegislationto protect
womenOsights to be free from violence, the utter lack of enforcementof the existing Law
Against Femicideand OtherFormsof Violence AgainstWomenfails to meetthe mandateof the
Convention. The StateOsailure to enforce the law is highly problematic Casesinvolving
femicide and violence againstwomen are not prioritized due in part to held-over beliefs and
historicassumptions abouwthatrole women playin society®

As in the caseof Rosemarylaw enforcemenpersonnebndmedicalexaminerdail to engagen
the mostrudimentaryprotocolsin investigatingcrimes,andin many casesfail to investigateat
all. The ineffectivenesof law enforcementwas madevisible in 2004 when two womenwith
restrainingorderswerekilled, likely by their partnes. In 31% of casesof womenmurderedhey
had been threatened beforehdhd.

The GuatemaldNationalCivil Police(@PNQ) is responsibldor investigatingcrimesof violence
againstwomen.However,corruptionunderminegolice efficiency. Rampantcorruptionin the
PNC wasreflectedin the 2010 GuatemalaCountry Reporton HumanRightsPracticesjn which
the U.S. State Department reatthat:

° The Committee recognized the challenges posed when a state fails to recognize violence against women and
domestic violence as violations of articles 3 and 26. It has noted in such cases, Onformation on these matters is not
systematically maintained, [and] that women have alow level of awareness of their rights and the remedies available
to them, and that complaints are not being adequately dealt with.OConcluding Observations of the Human Rights
Committee, Azerbaijan, | 17, U.N. Doc. CCPR/CO/73/AZE (Nov. 12, 2001).

19 See THE CENTER FOR GENDER & REFUGEE STUDIES,GUATEMALA® FEMICIDES AND THE ONGOING STRUGGLE FOR
WOMENG HUMAN RIGHTS: UPDATE TO CGRS® 2005 REPORT GETTING AWAY WITH MURDER 83(2006);
http://cgrs.uchastings.edu/documents/cgrs/cgrs_guatemala_femicides2.pdf.



The 24,260member PNCE remained understaffed,inadequatelytrained, and
insufficiently funded, which substantially impedes its effectivenesg Police
impunity for criminal activitiesremaineda seriousproblem.Therewere credible
reportsthatindividual PNC officersandsomepolice units or persongdisguisedas
police officers stoppedcarsandbusesto demandbribesor stealprivate property,
and in some cases kidnapped, assaulted,and raped victims. Police and
immigration officials reportedly extorted and mistreatedpersonsattemptingto
enterthe courtry illegally. The PNC routinely transferredofficers suspectedf
wrongdoing rather than investigating and punishing them.

The Office of ProfessionaResponsibilityORP)for the PNC receivedl,009complaintsof PNC

criminal activity in 2010, including three forced disappearancedive kidnappings,34 illegal

detentions46 thefts,five rapes 60 threatsand224 casef abuseof authority.During 2010,787

officers were investigatedby the ORP, and 10 of thoseinvestigationsinvolved murder cases.
Although caseswith sufficient evidenceof criminal activity were forwardedto the Public
Prosecutor@3ffice for further investigationand prosecutionno officer hasbeenfired, andfew

caseshave goneto trial.’? Stronggenderbias within the police force often resultsin lack of

enforcementin casesof domesticviolence. Victims of sexualviolence have routinely been
subjectto re-victimizationat police stations,from psychologicaliolencedueto poorinterview
techni%uesby police, to repeatd physica abuse including rape by the officer taking the

report.

Enforcement and Evidence-Gathering

Ot took them [the Guatemalan authorities] one year to corttleeixhumation of my
daughterOs bodyhy did they wait so long to find out how she diéd?

- Elizabeth Chac—n, mother of Rosemary Gonzitlez, victim of femicide (Mar. 8, 20
Interview by IWHR Clinic, March 2011.

Training of police officers and medicd personnelremainsinsufficient This Committeefound
that after an excessiveuse of force in Sweden,the Statewas responsiblefor Qyuaianteejng]

betterhumanrights training of police officers3* The Committeeissueda similar observation
aboutHungaryOfustratedcriminal justice systemin which victims of violenceagainstwomen
were left without redress

1 UNITED STATES DEPARTMENT OF STATE, BUREAU OF DEMOCRACY, HUMAN RIGHTS, AND LABOR, WESTERN
HEMISPHERE, GUATEMALA COUNTRY REPORT ON HUMAN RIGHTS PRACTICES 8(Apr. 8, 2011),
http://www.state.gov/documents/organi zation/160166.pdf.

21d at 9.

13 Edda Gaviola Artigas, INFORME DE SISTEMATIZACIT N: SOLO SE HACE JUSTICIA, EL CASO DE DO, A JUANA

M fNDEZ RODR&GUEZ VS. EL AGENTE DE LA PoLIC& NACIONAL, ANTONIO RUTILO MAT&ASLT PEZ, 28
[SISTEMATIZATION REPORT: JUSTICE IS DONE ALONE, THE CASE OF MRS. JUANA M f NDEZ RODR&GUEZ V. THE
NATIONAL POLICE AGENT, ANTONIO RUTILO MAT@AS L1 PEZ] (Instituto de Estudios Comparados en Ciencias
Penal es de Guatemala BICCPG ed., 2008) [Guatemalan Institute of Comparative Studies of Criminal Sciences B
ICCPG].

14 Concluding Observations of the Human Rights Committee, Sweden, ! 10, U.N. Doc. CCPR/CO/74/SWE (Apr.
24, 2002).



[T]he State party should take more vigorous measuresto encouragethe
developmenbf a culture of humanrights andto banviolenceagainstwomen;in
this context,training and education in human rights areessentiabt all levelsand
in all sectorsof society.In particular,the State party should take measurego
encouragevomento report domesticviolence to the authorities,and to make
police officers more sensitivein their handling of allegationsof rape and its
psychological effects on the victitn.

Whete law enforcementpersonnelare abusiveor cawse harmto civilians, the Committeehas

determinedthat the Stateis responsiblefor curbing such abuse In Hungary, the Committee
statedits corcernover Qhe high numberof reportsof ill -treatmentby law enforcemenagencies,
the limited numberof investigationscarriedout by the Stateparty in suchcasesandthe very

limited numberof convictionsin thosecaseswhich are investigated3® In suchinstancesthe

Committeerecommendedhe Stateparty should adoptGneasurego educatelaw enforcement
officials andjudgeswith a view to preventingsuchtreatmentand,whenit occurs,shouldensure
careful investigation and prosecution whereassaryd’

In 2004 the National Coordinatorfor the Preventionof DomesticViolence Against Women
(CONAPREVI)® embarkedon a 10-year missionto end violence againstwomen. This plan,

entitled the National Plan for the Preventionof Intra-Family Violence and Violence against
Women(PLANOVI),* establisheguidelines policiesandconcertedactionsto preventaddress,
punish and reduce domesticviolence?®® However, more than five years after this plan was
implementedfamilies and victims who report gendefbasedviolence are still confrontedwith

Czorrupt or indifferent police, strong gender bias, and a dysfunctional judicial s¢%tem.

Lack of Prosecution for Femicide

Orhe judge did not have the courage to tell me on the first day that he [the perpetrator
be released, because he knew that wlatds doing was in violation ebnstitutional lanO
- Elizabeth Chac—n, mother of Rosemary Gonzt&mmof femicide (Mar. 8, 2011).
Interview by IWHR Clinic, March 2011.

!> Concluding Observations of the Human Rights Committee, Hungary, | 10, U.N. Doc. CCPR/CO/74/HUN (Apr.
19, 2002); see also Concluding Observations of the Human Rights Committee, Uganda, | 11, U.N. Doc.

CCPR/CO/80/UGA (May 4, 2004)(finding the State® failure to train law enforcement officials, and Gn particular

police officers,Oin dealing with cases of domestic violence contributed to the perpetuation of violence against
women).

18 Concluding Observations of the Human Rights Committee, Hungary, | 12, U.N. Doc. CCPR/CO/74/HUN (Apr.
19, 2002).

Y.

18 Coordinadora Nacional parala Prevenci—a delaViolencia Intrafamiliar y contralas Mujeres.

9 plan Nacional de Prevenci—n y Erradicaci—a dela Violencia Intrafamiliar y Contralas Mujeres.

2 UNITED NATIONS ECONOMIC AND SOCIAL COUNCIL (ECOSOC), Development Strategies That Work, National
Plan for the Prevention of Domestic Violence and Violence Against Women (PLANOVI),
http://webapps01.un.org/nvp/indpolicy.action? d=2465#.

%L GUATEMALA HUMAN RIGHTS COMMISSION (GHRC), GUATEMALAG FEMICIDE LAW: PROGRESS AGAINST
IMPUNITY? 6 (2009), http://www.ghrc-usa.org/Publications/Femicide_Law_ProgressAgainstl mpunity.pdf.



In 201Q alone630womenwerekilled.?? From JanuarythroughNovemberof 2011,651 women
were killed in Guatemalaand 41,000 reports of abuseor domestic violence were filed.?®

Prosecutin of femicideremainsanemicwith only 2% of all casedetweer20052007 resolved,
manywithout convictions* Of the cags of femicidereported 98% of themremainin impunity

with little to no state reaction, investigation, documentation,prosecutionor reparations®

Prosecutorslo not searchfor witnessesconductampleinterviews,examineinconsistenciesn

reportsandin manycasesvonOevenprosecuté® The High Comnissionerfor HumanRightsin

Guatemalanoted that Qhe StateOgapacity to respondhas neither been proportionatenor
effective enoughin termsof investigation,sanctionand reparation.Of the 166 complairis of

femicide in 2009, only 11 caseswere prosecutedand 10 sentenceswere dictated in the
application of the recent Law [Against Femici®].

The Committeehas previously condemnedhe failure to effectively investigate prosecuteand
convict where appropriaté® In a related case the Committeeexpressedts deep frustration
where it found that G considerabletime after murdersof persons(including human rights
defenders)Ehaveoccurred,a significant numberof such instanceshave yet to receivefully

2 Guatemala Human Rights Commission, For Women@ Right to Live Program, http://www.ghrc-
usa.org/Programs/ForWomensRighttoLive.htm (last visited Dec. 13, 2011).

= Sandra Valdez, Mujeres Protestan Pidiendo Cese a la Violencia [Women Protest for an End to Violence], PRENSA
LiBRE (Guat.), Nov. 25, 2011, http://www.prensalibre.com/noti cias/j usticia/protesta-marcha-mujeres-violencia-
Guatemala_0_597540408.html

24 Maria Eugenia Morales de Sierrav. Guatemala, Case 11.625, Report No. 4/01, Inter-Am. C.H.R.,
OEA/Ser.L/V/I1.95 Doc. 7 rev. | 44 (2001).

% I4. (citing Coralia Orantes, CICIG Ve Impunidad en Casos de Femicidio [CICIG See Impunity in Femicide
Cases], NACIONAL PRENSA LIBRE, (Guat.) (May 23, 2008).

% A specific example includes the case of M aria Eugenja Morales de Sierrawhere gender inequality and
government deference to domestic matters as QprivateOresulted in the murder of ayoung woman with no response
by the State. See supra note 24, | 44.

% The U.N. High Commissioner for Human Rights, Report of the United Nations High Commissioner for Human
Rights on the activities of her office in Guatemala, | 22, delivered to the U.N. Human Rights Council, U.N. Doc.
A/HRC/13/26/Add.1, (Mar. 3, 2010). .

2 |n its Concluding Observations for Hungary, the Committee expressed its concern Qi the high number of reports
of ill-treatment by law enforcement agencies, the limited number of investigations carried out'by the State party in
such cases, and the very limited number of convictions in those cases which are investigated. OThe Committee
recommended, Qhe State partyE take measures to educate law enforcement officials and judges with a view to
preventing §uch treatment and, when it occurs, should ensure careful investigation and prosecution where
necessary.OConcluding Observations of the Human Rights Committee, Hungary, | 12, U.N. Doc.
CCPR/CO/74/HUN (Apr. 19, 2002). The Committee similarly condemned the lack of a culture of prosecution in

Y emen where it expressed concern Qt the general lack of investigations into such practices [of torture], punishment
of those responsible, and reparation for the victims.OConcluding Observations of the Human Rights Committee,
Yemen, | 13, U.N. Doc. CCPR/CO/75/YEM (Jduly 26, 2002); see also Concluding Observations of the Human
Rights Committee, Benin, | 14, UN Doc. CCPR/CO/82/BEN (Dec. 1, 2004); Concluding Observations of the
Human Rights Committee, Egypt, | 13, U.N. Doc. CCPR/CO/76/EGY (Nov. 28, 2002); Concluding Observations of
the Human Rights Committee, Russian Federation, | 13, U.N. Doc. CCPR/CO/79/RUS (Nov. 6, 2003) (mandating
the State to (dnsure that abuse and violations are not committed with impunity de jure or de factoE [and that] all
cases of extrajudicial executions, enforced disappearances and torture, including rape, should be investigated, their
perpetrators prosecuted and victims or their families compensatedQ.



independenand comprehensivénvestigationsandthe personsesponsiblgo be prosecuted?’
The Committeerecognizedthe StateOsbligation to properly investigateand prosecute and
stresed,Gis a matterof particularurgencygiven the passagef time, the measuresequiredto
ensurea full, transparenandcredibleaccountingof the circumstancesurroundingviolations of
the right to life.3° Failure to prosecuteresultsin a climate of impunity, madeevidentby the
increasing numbers of women being murdered since the lawOs implementation.

In Guatemala.evidentiary concernsprohibit effective prosecutionin many cases.Often law

enforcemenpersonneland medicalexaminersdo not engagean the most basicof investigatory
mechanismsincluding gatheringevidenceat the sight of a crime or wherea body was found;

identifying marksor woundson the body as as®ciatedwith the causeof death;or determining
the time of death®* Medical examiners@pors for femicide casescontaininconsistenciesind
areoftenboggeddownin procedual detailsthatimpedeor delayany investigation A barrierto

prosecutioralsoexistsdueto the high evidentiarystandardvomenmug bearto prove physical
assaultnamelyby showingproof of a scaror wound.If herscarhashealedthenthe Gevidenc®
of violenceis lost* Poorevidentiarystandardsirerampanthroughoutocal Guatemalampolice

stations whereseveral months may pakefore acrime scenes visited

Hospital staff doesnot provide propermedicalattentionto victims of rapeand sexualviolence,
suchas administeringrapekits, documentingcasesor providing servicessuchas psychosocial
support.In 2008, the Associationof Women Doctors (AMM) * beganmonitoring the medical
careprovidedto victims in the hospitalof PuertoBarrios, Izabal,and found that casesof rape
and sexualviolencewere severelyunderreportedin the previoussix years,only eight casesof

% Concluding Observations of the Human Rights Committee, United Kingdom of Great Britain and Northern
Ireland, | 8, U.N. Doc. CCPR/CO/73/UK (Dec. 6, 2001).
%0 1d. ' 8; see also Concluding Observations of the Human Rights Committee, Colombia, | 14, U.N. Doc.

CCPR/CO/80/COL (May 26, 2004) (finding that the State Ghould strengthen existing measures aimed at protecting
women against all types of violence, especially domestic violence. Furthermore, it is recommended that the State
party should periodically monito,r the number of investigations and convictions for such crimes compared to the

number of complaints received.Q.
31 Conclusions and Recommendations of the Committee on the Elimination of Discrimination Against Women,
Guatemala, | 21, U.N. Doc. CEDAW/C/GUA/COI/7 (Feb. 10, 2009). Victoria Sanford notes:
The prosecutor@ office did not even interview [a victim@] family members until one month after
her murderE [they] never sought out the friends and acquaintances that were last with [the victim]
to get their versions of what happened the night of her murder. No search was ever conducted of
the vehicles in which [the victim] is known to have traveled in the last 24 hours of her life. The
only statements taken by the MP were those of individuals who voluntarily and randomly
presented themselves to the MP to make a declarationE No joint meetings have ever been held
among investigators who have been involved in this case to develop strategic lines of
investigation. Thus, al statements have simply been recorded and taken at face value. No analysis
of contradictions has ever been conducted. [Additionally] the MP has made no effort to locate any
potential witnesses at the crime scene where [the victim@] body was found...Searches of the
homes of primary suspects did not take place until three months after [the victim@] murder.
VICTORIA SANFORD, BURIED SECRETS. TRUTH AND HUMAN RIGHTS IN GUATEMALA 11617 (2003).
% An Inter-American Commission on Human Rights report states that in practice only physical evidence of abuseis
treated as the sole proof of violence. INTER-AM. C.H.R., ACCESS TO JUSTICE FOR WOMEN VICTIMS OF THE
AMERICAS, OEA/Ser.L/V/1I. doc. 68, | 146 (2007);
http://www.cidh.org/women/A ccess07/Report%20A ccess¥%20t0%20Justi ce%20Report%20Engli sh%20020507. pdf .
3 LaAsociaci—n de Mujeres M Zdicas.
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sexualviolence were documentedAfter a workshopwith the AMM, 22 caseswere reported
within six months*

Remedies

QO want everyone to know that | am telling the truth, and for him [the perpetrator] to
the rest of his life in jail for what he did. | wgnstice for my daughter, the only one |
hadOPElizabeth Chac—n, mother of Rosemary Gonztlez, victim of femicide (Mar.
2011). Interview by IWHR Clinic, March 2011.

Lastly, underarticle 2 the Stateis requiredto provide effective remediesvhenone of the above
obligations has not beenmet®* The Guatemalangovernmenthas not properly implemented
structuresto keep women safe from violence and harm committed by private actors. In
Colombia,the Committeefound that the governmentvasfailing to provide adequatesocialand
economicservicesto internally displacedpersonsIDP), prohikiting IDPs from fully accessing
availablestatesponsoredservices® Whenthe Statefails to meetits due diligenceobligations,
remediesmay be providedin variousforms, including creationof safe spacedor womenand
public educationcampaigngo disseminatenformationaboutthe rights of protectedclassesand
reparations.

Womenin partsof Guatemalaeportthat while restrainingordersmay be issued they are often
not enforcedandsometimegolice sendwomenbackto the homesof their aggressobecausef
a lack of shelters This Committeehaspreviouslyrecommendedhat the Statemake availabe
safe spaes for women victims of violencé

The State has attemptedto meetthis needby creating some sheltersfor women victims of
violence. However, the existing State sheltersare inadequateand severelyunderfunded.The
GovernmentMinister, Mr. Carlos Menocal,recentlyannouncedan increasen budgetfor 2012
for domesticviolenceintake centers(Centersfor Comprehensivé&upportfor FemaleSurvivors
of Violence,or CAIMU.) He said this budgetaryincreaseis in reactionto a rise in reportsof
domesticviolence, citing that suchviolence makesup 40% of the presentoverall crime rate;

3 Melissa Vega, Monitoreardn nivel de atencién de victimas sobrevivientes de violencia sexual [Level of Attention
to Victims of Sexual Violence is Monitored], NOTICIAS DE GUATEMALA, June 1, 2010,
http://noticias.com.gt/departamental es/20100601-monitorearan-nivel -de-atencion-de-vi ctimas-sobrevivientes-de-
violencia-sexual .html.

% See Concl uding‘ObservaIions of the Human Rights Committee, Colombia, | 15, U.N. Doc. CCPR/CO/80/COL
(May 26, 2004) (Orhe State party should ensure that [these cases of human rights violations] are investigated,
whoever the alleged perpetrators may be, and guarantee to the victims the full exercise of the right to an effective
remedy, as stipulated in article 2 of the Covenant.Q); see also Ftbryovtv. Czech Republic, Commc® No. 765/1997,
! 11, U.N. Doc. CCPR/C/73/D/765/1997 (Jan. 17, 2002) (On accordance with article 2, paragraph 3 (a), of the
Covenant, the State party is under an obligation to provide the aythor with an effective remedy, including an
opportunity to file anew claim for restitution or compensation.Q.

% Concluding Observations of the Human Rights Committee, Colombia, || 17, 19, U.N. Doc. CCPR/CO/80/COL
(May 26, 2004).

37 Concluding Observations of the Human Rights Committee, Poland, ! 11, U.N. Doc. CCPR/CO/82/POL (Dec. 2,
2004) (recommending training of police officers and the issuing of temporary restraining orders).
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meaningthat four out of ten casesof violencein Guatemalaare domesticviolence cases®
CAIMU hasfive domesticviolencesheltersin Guatemald’® However,noneof the sheltersare
located in the departmentghat, according to Minister Menocal, have the highestlevels of
domestic violence, namely Totonicapin, Izabal, Huehuetenango, QuichZ and Alta Yerapaz.

Protectionfor thewomenliving andworking in CAIMUOsdomesticviolenceshelterss severely
lacking. For example womenwithin the sheltershavereportedreceivingthreateningphonecalls
in the early morninghoursandof seeingmenin vehicleswithout licensesplatesparkedin front
of these centers.

As the Committeehasobservedn othercasesa concertedoublic educationcampaigno inform
victims of their rights andto changeattitudestowardswomenis alsoappropriaté? Widespread
sexual violence in Kenya promptedthe Committeeto recommendthat the State Gensitize
societyasa wholeto this matter,ensurethatthe perpetrator®f suchviolenceareprosecutednd
provide assistanc&nd protectionto victims (J® Otherforms of remediessuchas reparations,
havealsobeenrecommendedyy the Committeefor statesresponsibleor redressincharmasa
result of a failure to exercisedue diligence. The Committeehasfound that in suchcasesthe
State3hould take action againstthoseheld responsibleand make reparationto the victims®*
where appropriate.

B. ARTICLES 6, 7AND 9: WOMENOS RIGHT TO BE FREE OF VIOLENCE

Articles 6, 7 and9 of the Covenantrequirethe protectionand respectof womenOsghts to be
freefrom violence.Article 6 protectseveryhumanbeingOmherentright to life andprohibitsany
arbitrary deprivation whetherby a stateor an individual. This Committeestatedthat article 6 is

38 Gobernacion continiia apoyo a Centros de Atencién para Mujeres Sobrevivientes de Violencia [Government
continues to support Attention Centers for Women Survivors of Violence], Guatemalan Government Ministry, Aug.
24, 2011, available at

http://www.mingob.gob.gt/index.php?option=com_content& view=article& id=2226:gobernaci on-continua-apoyo-a-
centros-de-atencion-para-muj eres-sobrevivientes-de-viol encia& catid=55: conferencias& Itemid=57.

39 Centros de Apoyo Integral para Mujeres Sobrevivientes de Violencia, CAIMUS [Centers for Comprehensive
Support for Female Survivors of Violence, CAIMUS], available at http://www.conaprevi.org.gt/caimus.html.

“© Gobernacion continiia apoyo a Centros de Atencién para Mujeres Sobrevivientes de Violencia [Government
continues to support Attention Centers for Women Survivors of Violence], Guatemalan Government Ministry, Aug.
24, 2011, available at

http://www.mingob.gob.gt/index.php?option=com_content& view=article& id=2226:gobernaci on-continua-apoyo-a-
centros-de-atencion-para-mujeres-sobrevivientes-de-viol encia& catid=55: conferencias& Itemid=57.

! Diana Choc, La vida de 120 mujeres de los Caimus corre peligro [The Lives 120 Women at the Caimus are in
Danger], EL PERIODICO, (Guat.) June 14, 2010, http://www.el periodico.com.gt/es/20100614/pais/157468/.

“2 The Committee told Azerbaijan that, CPT] he State party should also organize an effective information campaign to

address all forms of violence against women....OConcluding Observations of the Human Rights Committee,
Azerbaijan, | 17, U.N. Doc. CCPR/CO/73/AZE (Nov. 12, 2001); see also Concluding Observations of the Human
Rights Committee, Sri Lanka, | 20, U.N. Doc. CCPR/CO/79/LKA (Dec. 1, 2003).

“3 Concluding Observations of the Human Rights Committee, Kenya, ! 11, U.N. Doc. CCPR/CO/83/KEN (Apr. 29,
2005).

4 Concluding Observations of the Human Rights Committee, Egypt, ! 13, U.N. Doc. CCPR/CO/76/EGY (Nov. 28,
2002).
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the supremeight from which no derogationis permittedevenin time of public emergencythat
threatens the life of the nation.

This Committeehasstatedthat the purposeof article 7 is to protectthe integrity and dignity of
the individual. Evenin situationsof public emergencythis provision is nonrderogableand no
justification or extenuatingcircumstancesnay be invoked to excusea violation. While the
Committeehasnot limited by definition the precisemanifestation®f torture,it did statethatthe
Qiistinctions depend on the nat, purpose and severity of the treatment apgied.

Underboth articles6 and 7, stateshaveobligatiors to issuepositive measureshat will protect
againstviolations of any of theserights. The stateshave the obligation to investigatehuman
rights violationsandidentify and punishthosethat areresponsibleincluding their own security
forces® In its ConcludingObservatios on Mexico in 2010, the Committeeobservedthat the
Qprevailingimpunity in manycasesf disappeanace andhomicideof womerQis in violation of
article 6 of the Gvenant!’

Underarticle 7, it is the duty of the Stateto afford everyoneprotectionthroughlegislativeand
othermeasuregasmay be necessaragainstthe actsprohibitedby the article. The article applies
to peopleactingin their official capacityor in a private capacity.Additionally, the Committee
has requestedthat statesinform them of the legislative, administrative,judicial and other
measureghat the Statetakesto prevern and punish acts of torture and cruel, inhumanand
degradingreatmenin anyterritory undertheir jurisdiction. The statehasa specialresponsibility
to reportto the Committeeon specialprotectionstakenfor particularly vulnerablepopulations,
suchas ruralindigenousvomen(also seepageSection D).

Furthermorethe Statehasthe obligationto effectively investigatecomplaintsof torture,or cruel
andinhumanetreatmentand thosefound guilty mustbe held responsibleThe victims of such
crimes must have effective remedies, including the right to obtain compensatio®® The
Committeehasaddedthat Statesnay not depriveindividualsof theright to an effectiveremedy,
including compensation and such full rehabilitation ag brepossiblé®

Article 9(1) states,(Everyonehasthe right to liberty and security of person.No one shall be
subjectedo arbitraryarrestor detention.No one shall be deprivedof his liberty excepton such
groundsandin accordancevith suchprocedureasare establishedy law.OThe article protects
the right to personalsecurity;the interpretationof article 9 doesnot allow the Stateto ignore
threatsto personakecurityof non-detainedpersonssubijectto its jurisdiction. It is applicableto
all deprivationsof liberty, whetherin criminal casesor in other casessuch as, for example,

“5 UN Human Rights Committee, General Comment No. 20: Article 7 (Prohibition of Torture, or Other Cruel,
Inhuman or Degrading Treatment or Punishment),} 4, U.N. Doc. HRI/GEN/1/Rev.1 at 30 (Mar. 10, 1992).

“ See UN Human Rights Committee, General Comment No. 6: Article 6 (Right to Life), U.N. Doc.
HRI/GEN/1/Rev.6 at 127 (Apr. 30, 1982).

“" Concluding Observations of the Human Rights Committee, Mexico, ! 9, U.N. Doc. CCPR/C/MEX/CO/5. (May
17, 2010).

8 See UN Human Rights Committee, General Comment No. 28: Article 3 (Equality of Rights between Men and
Women), U.N. Doc. CCPR/C/21/Rev.1/Add.10 (2000).

“9 Bondarenko v. Belarus, Commc® No. 886/1999, U.N. Doc. CCPR/C/77/D/886/1999(Apr. 28, 2003); Concluding
Observations of the Human Rights Committee, Azerbaijan, | 10, U.N. Doc. CCPR/CO/73/AZE (Nov. 12, 2001).
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mental iliness, vagrancy,drug addiction, educationalpurposesjmmigration control, etc. The
Committeehas also noted that the persistenceof violence agairst womenraisesan article 9
concerr® The Statehasan obligation to protectan individual whoselife is threatenedeven
when that personis not being detain@. In Vaca v Colombia, the Committeeheld that the
Colombiangovernmenthad a positive duty to investigatethreatsmadeagainstthe life of the
petitioner and to provide him protectioh.

Thekilling of womenin Guatemalaparticularlythe way in which they arekilled, is a violation
of articles 6 and7 of the ICCPR.While the primary pempetratorsare private citizens,the overall
failure to investigate,prosecuteand remedythe harm has createda climate of impunity that
perpetuatesviolence against women During its last review of Guatemalain 2001, this
Committeewas Qyravely concernedaboutreportsof humanrights violations, particularly gross
and systematic violations of the right to life, liberty and security of pe®on.

In GeneralCommentNo. 6 of article 6, the Committeenoted, CBtateshavethe supremeduty to
preventwars,actsof genocideandotheractsof massviolencecausingarbitrarylossof lifeEthe
mostimportantconditionandguarantedor the safeguardingf the right to life.3* Additionally,
the Committeehasrequiredthe Stateto give specialpriority to investigatingand bringing to
justice the perpetrators of human rights violations, including@aind military personnét.

Although the Governmentof Guatemalahas taken positive measuresin passing domestic
legislationaddressinghe issue,it hasfailed to eradica¢ and protectwomenfrom violenceas
they are requiredto undertheir internationalhumanrights obligaions. Femicide persists,not
only becauseof private acts, but also becauseof lack of adequateprotectionsand failed
responses by the government adl.we

In violation of both articles6 and 7, womenare beingkilled in ways that rise to the level of
torture. Thethousand®f deathghathaveoccurredoverthe pastseveralyearshavebeenlabekd
asfemicide becauseof the systematigpatternof violence againstwomenwherekillings occur
simply becausef a womanOgender® Genderalsooften determineghe way in which women
are murderedncludng rape, torture and dismemberment before and after death.

%0 Concluding Observations of the Human Rights Committee, El Salvador, ! 15, U.N. Doc. CCPR/CO/78/SLV (July
22, 2003).

*! JimZnez Vacav. Colombia, Commn(@ No0.859/1999, | 9, U.N. Doc. CCPR/C/74/D859/1999 (Apr. 15, 2002).

*2 Concluding Observations of the Human Rights Committee, Guatemala, ! 13, U.N. Doc. CCPR/CO/72/GTM
(Aug. 27, 2001).

3 UN Human Rights Committee, General Comment No. 6: Article 6 (Right to Life), ! 2, U.N. Doc.
HRI/GEN/1/Rev.6 at 127 (Apr. 30, 1982).

% Concluding Observations of the Human Rights Committee, Guatemala, U.N. Doc. CCPR/CO/72/GTM (Aug. 27,
2001).

% See CENTER FOR GENDER & REFUGEE STUDIES, GUATEMALA® FEMICIDES AND THE ONGOING STRUGGLE FOR
WOMENG HUMAN RIGHTS: UPDATE TO CGRS® 2005 REPORT GETTING AWAY WITH MURDER (2006),
http://cgrs.uchastings.edu/documents/cgrs/cgrs_guatemala_femicides2.pdf.

% Guatemal a8 State Report defines intent in femicide as one who commits violence upon awoman solely because
of her gender. Examen de los informes presentados por los Estados partes en virtud del articulo 40 del Pacto,
Guatemala [Consideration of Reports Presented by Member States in Response to Article 40 of the Convention,
Guatemala], | 62, U.N. Doc. CCPR/C/GTM/3 (Mar. 31, 2009).
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The ConventionAgainst Torture (GCATQ definestorture as Gany act by which severepain or
suffering, whether physical or mental, is intentionally inflicted on a persmE for any reason
basedon discriminationof any kind, when such pain or suffering is inflicted.3” In General
CommentNo. 2, the CAT Committeeappliedthis standardto a stateOfailure to preventand
protectvictims from Qyenderbasedviolence, such as rape, domesticviolence, female genital
mutilation, andtrafficking.3® The Committeestaed, (jtlhe contextsin which femalesareat risk
include deprivationof liberty, medicaltreatment particularly involving reproductivedecisions,
and violence by private actors in communities and hdiifes.

In 2006, the CAT Committee acknowledgedthe failure of the Guatemalangovernmentto

remeq the femicideissuein its ConcludingObservationThe CAT Committeeshowedserious
concernover the increasediolent killings of women, which often involve sexualviolence,
mutilationsandtorture(3° As a resultof the CommitteeO$indings, the CAT Committeesetout
severarecommendationor the Stateto follow includingtaking Qurgentmeasureso E prevent
andpunish[actsof torture]whencaried out by privateindividuals;(b) Ensureprompt,impartial
and thoroughinvestigation& ard to [c]arry out campaignsand training activities for police
officersandmemberof thejudiciary to makethemduly awareof the existingsocialviolence,in

order to enable them to receive complaints and investigate them pr&perly.

The CAT Committeealsoshowedthe sameconcernover the femicide of morethan400women
in CiudadJuarezMexico. The Committeeurgedthe Mexicangovernmento Gtepup its efforts
to find and properly punishthe personsresponsiblefor thesecrimesO©When voicing concern
over femicide in Honduras,the CAT Committee urged the State to ensurethat efficient
protectionis putin placeto Gbrevent,combatandpunishperpetrator®f violenceagainstwomen,
including sexual abuse, domestic violemndfemicide)?

Additionally, otherTreatyBodieshavedeterminedhatgenderbasedviolence,suchasfemicide,
is a form of torture.Accordingto the Conventionon the Elimination of DiscriminationAgainst
Women (CCEDAWQ GeneralRecommendatiorl9, the CEDAW Committeedefined gender
basedviolence as Qviolencethat is directedagainsta womanbecausesheis a womanor that
affectswomendisproportionatelylt includesactsthatinflict physical,mentalor sexualharmor
suffering, threatsof such acts, coercbn and other depivations of liberty.(3®> The CEDAW
Committeefurther explainsthat genderbasedviolenceincludes Qt]he right not to be subjectto
torture or to cruel, inhuman or degrading treatment or punishdient.

*" Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT), Art.
1.1, A/RES/39/46 (Dec. 10, 1984).
%8 Committee against Torture, General Comment No. 2: Implementation of Article 2 by States Parties, ! 18, U.N.
Doc. CAT/C/IGC/2 (Jan. 24, 2008).
P4\ 3.
€ Conclusions and Recommendations of the Committee Against Torture, Guatemala, | 16, U.N. Doc.
gAT/C/GTM/COM (July 25, 2006).

1d.
62 Conclusions and Recommendations of the Committee Against Torture, Honduras, | 21, UN Doc.
CAT/C/HND/CO/1 (June 23, 2009).
%3 Committee on the Elimination of Discrimination Against Women, CEDAW General Recommendation No. 19:
é{liolence Against Women, | 6, U.N. Doc A/47/38 (Jan. 29, 1992).

d | 7.
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The CEDAW Committee has also chided Guaemalafor its insufficient investigationsinto
reportedcases of femicide and violenceand perpetuatinga climate of impunity that have kept
women from reporting such cases” In 2009, the CEDAW Committeeshowedconcernover
Qrasesof extremeviolence aganst womenmanifestedby the murderof womenmotivatedby
genderspecific causesy® The Committee urged the Guatemalangovernmentto Qake
appropriatemeasurego ensurethat perpetratorsof such acts are effectively prosecutedand
punished and do not enjaypunity 3’ Similarly, in 2006 the Committee voiced its concern over
the crimesagainstand disappearancesf womenin CiudadJuarez.The Committeechidedthe
Mexican governmentOesfforts as Onsufficient to successfullycompleteinvestigationsof cases
and prosecuteand punishthe perpetratoraswell asto provideaccesdo justice, protectionand
compensatiorto victims and their families3® The Committeehas also urged the Honduran
governmentto redressand protect victims of genderbasedviolence and femicide and to
prosecute and punish the perpetrafdrs.

RECOMMENDATIONS

¥ Guatemalashouldfully fund domesticallyestablishednstitutionswhosepurportedgoal
is to addressrampant corruption, confront official impunity, and strengthenlaw
enforcement.

¥ Law enforcenent personnelshould receive proper and comprehensivetraining in
evidentiaryissuesand in the proper meansof gatheringevidencefor the purposeof
documenting a crime.

¥ Womenwho reportabuseor threatsof abuseandseekto flee their environmenshouldbe
providedwith alternatemeansof shelterso that they neednot returnto their potential
abuser(s).At a minimum, this should include increasedfunding for the Immediate
Attention Centersfor WomenSurvivorsof Violenceto createcentersin all departments
andensurethatthesehavethe resourcedo sufficiently meetthe needsof survivors.The
increased funding that Minister Mr. Menocal references for the Centers for
ComprehensiveSupport for Female Survivors of Violence should be usedto create
centersin all departmentsand ensurethat centershave the resourcesand security
measures to sufficiently meet the needs of survivors.

¥ The StateshouldimplementUN Special RapporteurPhilip AlstonOsand the UN High
Commissioneiof HumanRightsin GuatemalaGQgecommendationo end the climate of

% Concluding and Recommendations of the Committee on the Elimination of Discrimination Against Women,
guatemala, I 21, U.N. Doc. CEDAW/C/GUA/CO/7 (Feb. 10, 2009).

1d.
14\ 22.
% Conclusions and Recommendations of the Committee on the Elimination of Discrimination Against Women,
Mexico, | 16, U.N. Doc. CEDAW/C/MEX/CO/6 (Aug. 25, 2006).
% Conclusions and Recommendations of the Committee on the Elimination of Discrimination Against Women,
Honduras, | 19, U.N. Doc. CEDAW/C/HON/CO/6 (Aug. 10, 2007).
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impunity by fully and properly prosecutingcasesof violence’® When violence is
reported,investigationsshould occur immediately and such crimes should be seenas
meriting the highestlevel of professionalismand respectwith regardto how sud
investigationsareconductedThe CAT Committeeechoedhis in recommendtion 16 of
July 25, 2008 (CAT/C/GTM/CO/4) by askingthe Stateto ensureprompt,impartial and
thoroughinvestigatiors, free of any discriminationbasedon genderyace,socialorigin or
any other grounds, and bring alleged perpetrators to jics.

¥ The Stateshould follow the CAT CommitteeORecommendation6(a)of July 25, 2006
(CAT/C/IGTM/CO/4) requestingurgent measuredo ensurethat no personswithin its
jurisdiction are subjectedo torture,or to inhumare or degradingtreatmentandto fully
comply with its duty to preventand punish such acts when carried out by private
individuals™

¥ The Stateshouldimplementthe CAT CommitteeORecommendatiori6(d) of July 25,
2006 (CAT/C/IGTMI/CO/4) to implement campaignsand training activities for police
officers and membersof the judiciary to make them duly awareof the existing social
violence, in order to enable them to receive complaints and investigate them pfoperly.

"0 Report of the Special Rapporteur on extrajudicial, summary or arbitrary executions, Philip Alston, Mission to
Guatemala, | 63, U.N. Doc. A/HRC/4/20/Add.2 (Feb. 19, 2007).
™ Conclusions and Recommendations of the Committee Against Torture, Guatemala, | 16, U.N. Doc.
%AT/C/GTM/COM (July 25, 2006).

1d.
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C. ARTICLE 10: RIGHT TO HUMANE TREATMENT OF WOMEN DEPRNED OF
THEIR LIBERTY

Article 10 of the Conventionrequiresthe Stateto treatall personsdeprivedof their liberty with
humanityandwith respecffor the inherentdignity of the humanperson.Statesarealsorequired
to segregateaccusedpersonsfrom convided personssavein exceptionalcircumstancesand
accusedoersonsshall be subjectto separatdreatmentappropriateto their status.Furthermore,
Paragrapl® stateghatpenitentiarysystemsshalltreatthosedeprivedof liberty with the essential
aim of reformationandsocialrehabilitation.GeneralCommentNo. 21 elaborateshe reasonfor
separatdreatmentbetweenaccusedand convictedpersonsheing to protectthe presumptionof
innocencerequiredby article 14. The Committeealso considerseducation,vocationaltraining
andusefulwork to be examplesof the requiredreformationand social rehabilitation.Allowing
family visits is also normally a measurerequired for humanetreatment.Similarly, General
CommentNo. 28 requiresreporting on whether men and women are held together;whether
womenareguardedoy only femaleguards;andthat pregnanwomenreceivehumanetreatment
andrespecfor their inherentdignity at all timessurroundinghe birth andwhile caringfor their
newly-born children.

The United NationsRulesfor the Treatmentof WomenPrisonersand Non-custodialMeasures
for WomenOffenders(the BangkokRules)establisnthe minimum standardf conditionsStates
must ensurefor women deprived of liberty.” For example,women prisonersmust receive
genderspecific health care screeningand medical treatment.In addtion, searchesnust be
conductedy womenstaff thathavebeenproperlytrainedin appropriatesearchmethodsandbe
conductedin accordancavith establishedprocedue.™ Alternative screeningmethods,suchas
scansshallbe developedo replacestrip searchesindinvasivebody searchesin orderto avoid
harmful psychologicaland possiblephysicalimpact of invasive searchesnd prison staff shall
demonstrateompetenceprofessionalismand sensitivity and shall preserverespectand dignity
when searchingboth childrenin prison with their motherand children visiting prisoners.All
untried prisonersmustbe kept separatérom convictedprisones.” Similarly, prisonersmustbe
protectedfrom all forms of discrimination,including genderdiscrimination.To this extent,the
Inter-American Court of Human Rights has found that forcing women inmatesto remain
undressedvhile being observedby male guards constitutesan act of sexualviolence, which
violates the treay of Belem do Para’® Though genderdiscrimination permeateshe entire
judicial criminal processin Guatemalathis sectionwill focus on prison conditionsfaced by
women deprived of libey.

B G.A. Res. 65/229, Rules for the Treatment of Women Prisoners and Non-Custodial Measures for Women
Offenders (the Bangkok Rules), U.N. Doc. A/IRES/65/229 (March 16, 2011).

“d.

5 U.N. ECOSOC Res. 663 C (XXIV), !! 84EB5, Standard Minimum Rules for the Treatment of Prisoners (July 31,
1957); U.N. ECOSOC Res. 2076 (LXII), Standard Minimum Rules for the Treatment of Prisoners (May 13, 1977).
6 Penal Miguel Castro Castro v. Peru, 2001 Inter-Am. Ct. H.R. (ser. C) No. 160, I 306(Nov. 25, 2006) (holding that
forced observation by armed men of naked women detainees constituted (S]exual violence [which] consists of
actions with a sexual natureE ,[and which] may include acts that do not imply penetration or even any physical

contact Whatsoa/er.Q.
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The Statehascontinuallyfailed to ensurehumanetreatmentof womendeprivedof their liberty

in Guatemala.The State infrastructurefor ensuringhumanetreatmentis weak and severely
underresourced Currently, there are approximately900 women and 10,500 men deprived of

liberty in GuatemalaThe Public Ministry hasonly five attorneysassignecdo the GExecution
Unit,Owhich is responsibldor receivingand processingequestsand complaintsby all persons
deprived of liberty. These requestsinclude circumstanceswvhere detaineesrequire outside
medical attentionor ask for permissionto attenda funeral, as well asrequestdor anticipated
liberty or forensic medical investigations.The five attorneysin the Unit are responsiblefor

representing all persons deprived of liberty for their requests.

Guatemalalsousespreventiveimprisonmentwhich authorizesleprivationof liberty for people
who have beenaccusedof committing a crime but whosecaseshave not yet beenreviewed.
Peoplemay remainin prison betweentwo andsix yearsduring this preventiveperiod beforea
courtdeterminesheir guilt or innocence” Womenheldin preventivedeprivationof liberty may
be accompaniedy their children agedfour yearsof ageor younger.Oncetheir children turn
five, thewomenlosecustodyof their childrento the State evenif a courthasnotyet foundthem
guilty or innocent Because of difficulties tracking a childOs placement through the stet® sys
motherswho lose custodyof their children may not retrieve their children, evenif they are
subsequently found innocent or released

The National Civil Police enforcecriminal laws andfunction asguardsin stateprisons.Abuses
againstwomenby police are frequent.The treatmentof womenwho haveenteed the criminal

justice systemis characterizedy patternsof genderbiasandabuse A study conductedby the
Guatemala nstitute of ComparativeStudieson PenalScienceQCCPQ) in 2005 found that
84% of womenweredetainedvithoutanarrestwarrant’® DespitecontradictingGuatemalaraw,

72% of womenunderwenta physicalsearchby a male officer and almosthalf were victims of

verbalor physicalabuseby a police officer.”® Ninety percentof womenreportedpolice abuseat

the time of their detention and 75% of thoseabusesncludedsexualviolence®® Almost half of

theseoccurredin the police stationand sometimesduring transit betweendetentionfacilities.*

For example,a woman prisoner was found to have beenrapal by PNC officers during transit
from the Izab¥lprisonto Guatemal&City in October201Q Shewastransfeed to a psychiatric
hospitalin Guatemal&City, anduponarrival, a doctorexaminedher reportedevidencethat she
was recently raped. An investigation is still pending against the three police dfficers.

" Gustavo Villagrin y Alejandro PZrez, Informacién del Sistema Penitenciario evidencia saturacion en centros
carcelarios del pais [Evidence shows Overpopulation in the Country’s Detention Centers and Penitentiary System],
NOTICIAS DE GUATEMALA, Sept. 7, 2010, http://noticias.com.gt/nacional es/20100907-informe-del-sistema-
penitenciario-evidenci a-saturacion-en-centros-carcel arios-del -pai s.html.

8 Edda Gaviola Artigas, INFORME DE SISTEMATIZACIT N: SOLO SE HACE JUSTICIA, EL CASO DE DO, A JUANA

M fNDEZ RODR&GUEZ VS. EL AGENTE DE LA PoLIC& NACIONAL, ANTONIO RUTILO MAT&ASLT PEZ, 28
[SISTEMATIZATION REPORT: JUSTICE IS DONE ALONE, THE CASE OF MRS. JUANA M f NDEZ RODR&GUEZ V. THE
NATIONAL POLICE AGENT, ANTONIO RUTILO MAT@AS L1 PEZ] (Instituto de Estudios Comparados en Ciencias
Penal es de Guatemala BICCPG ed., 2008) [Guatemalan Institute of Comparative Studies of Criminal Sciences B
ICCPG] (2008) (Citing the report, CIFRAS DE IMPUNIDAD DEL CRIMEN POLICIAL CONTRA MUJERES [ Rates of
I7£npunity of Police Crimes Against Women] published by ICCPG in 2005).

"l

814! 21.

8 | nterview with member of Colectivo Artesana by IWHR Clinic (Nov. 9, 2011) (on file with IWHR Clinic).
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Somewomenalso experiencesexualviolencein prison.Male guardssearchwomendetanedin
prisonfacilities, sincemostPNC officersaremen.In prisonsthe PNC conductsegularsearches
for contrabandsuchasillicit substancesjrugs,or weapon$® Thesesearchesan occur up to
threetimesperweekandfrequentlyincludevaginalor redal searchesin Januaryof 2011atthe
Zacapadetentioncenterthe PNC conducteda searchof twenty women prisonersin which the
womenwere forced to undressand squatin front of the guards** The guardsuncoveredtwo
grenadeghat were hiddenin prisonesOvaginal cavities. Despitethis discovery,thesesearches
constitue sexualviolence under Belem do Para. They also violate the principles of humare
treatmentandrespectfor dignity establishedn article 10. Anotherspecificincidentof violence
occurredin 2010,wherethedirectorof the sameprisonfacility hit afemaleprisonerin herface
Shesubsequentlyequiredfive stitches™ Womenalsodo not receivea minimumof medicalcare
services,and the State fails to provide genderspecific health care to women prisoners.In
November2009 a woman died of pneumoniabecauseshe was not given adequatemedical
attentionin the prison facility and was not takento the hospital®® Womendeprivedof liberty
alsodo not receiveservicesfor disabilities.In November2011, therewasa femaleprisonerwho
could not properly feed her newbornchild becauseof a disability, and shelackedthe presence
and support of her family to properly care for her cfild.

RECOMMENDATIONS

¥ The Stateshouldcomply with BangkokRule 19 (A/RES/65/299)y ensuringtha police
andprisonguardswho conductsearchesf womendeprivedof liberty arewomenguards
who havebeenproperly trainedin appropriatesearchmethodsand in accordancevith
establishedgrocedure Furthemore, alternativescreenig methodsshouldbe developed
to replace strip searchesand invasive body searches,in order to avoid harmful
psychologicaland possiblephysicalimpact. Significantly, womenpolice shouldconduct
searchest police stationsandtransportall womenprisonersbetweenfacilities, asthese
instances tend toreatethe highest riskor sexual or physical assault by guards.

¥ The State should implementnew programsand finance existing servicesfor women
deprivedof liberty, suchas education,vocationaltraining and useful work programs.
Theseprogramsshould be supportedby the Statein accordancewith article 10 of the
Convention. The State should also strengthenthe mechanisms,such as the Public
MinistryOsinit that processes requests and cases for persons deprived of liberty.

¥ The Stateshouldreducethe amountof time accusedpersonsare requiredto remainin
prison beforea court determnestheir innocenceor guilt by implementinglessinvasive

81d.
8 1d.
& 1d.
8 J1d.
8 1d.
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tracking measuressuch as regular reporting. This will also permit mothersto remain
actively involved with their children and famili&.

D. ARTICLES 6, 7 AND 26: GUATEMALAOSFAILURE TO ENSURE INDIGENOUS
WOMENOS RIGHT TO BE FREE FROM VIOLENCE

GuatemalaGsternal armed conflict beganin 1960 and lastedfor thirty-six years, officially
endingwith the signing of the PeaceAccordsin 1996. The War resultedin 150,000deaths,
47,000disappearance800,000orphansmorethan 1,000,000nternally displacedpersonsand
more than 200,000 refugees’ The state was found responsiblefor 93% of the arbitrary
executionsand 91% of the forced displacement&’ The rapeandtorture of womenasa weapon
of war has beenusedworldwide. Rape,when used as a weaponof war, is systematically
employed for a variety of purposes,including intimidation, humiliation, political terror,
extractinginformation, rewardingsoldiers,and Gethniccleansingd* In Guatemalathis form of
abuse and torture was usadoas a counterinsurgency tactic.

During the internal armedconflict, Mayan women sufferedvarious forms of persecutionand
sexualviolence.Thus,morethan 1,400 casesof rape,mutilations,sexualslavery, femicide,and
otherhumiliating crimeswere documentedThis widespreadand systematiqoracticecarriedout
by agentsof the Stateand membersof the Civil DefensePatrols (AUC)* was a significant
feature ofthe counterinsurgencstrategy.

The Commissionfor Historical Clarification (CEH)*® identified 9,411 femalevictims of human
rights violationsand documentedh total of 1,465reportel sexualassaultsagainstwomenin its
report Guatemala: Memory of Silence. However it is estimatedhat the total numberof sexual
assaultss evenhigher® This type of violencewasinflicted mainly againstVlayanwomen,who
madeup 88.7% of the cases” Similarly, the practiceof rapewas taughtin military trainings.
Thus, the massiveand systematicway in which rape was perpetratedconstituteda violent
practicethat was part of the strategicplanningby the military.* Ninety-nine per centof rape
victims during the armedconflict were women.Nearly two-thirds, or 62% were adult victims
betweerthe ages of 18 and60; approximatelyonethird, or 35%, of the victims weregirls under
the age ofL7 years oldand 3%of the victims were elderly woméh

% 1d.
gz See COMMISSION FOR HISTORICAL CLARIFICATION, GUATEMALA: MEMORY OF SILENCE, Ch. | (1999).
1d.
% Amnesty Intd, Women, Peace and Security, http://www.amnestyusa.org/our-work/issues'women-s-rights\women-
peace-and-security (last visited Dec. 14, 2011).
“2 patrullas de Autodefensas Civil.
% Comisi—n para el Esclarecimiento Hist—ico.
% COMMISSION FOR HISTORICAL CLARIFICATION, GUATEMALA: MEMORY OF SILENCE, Ch. II, Vol. 3,!! 38EB9

(1999).
Brg 1 41944,
® 141! 48049.

97 CONSORCIO ACTORAS DE CAMBIO, ROMPIENDO EL SILENCIO. JUSTICIA PARA LAS MUJERES V&CTIMAS DE VIOLENCIA
SEXUAL DURANTE EL CONFLICTO ARMADO EN GUATEMALA 15 (2007).
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It is alsoimportantto notethatin the contextof the massacresvomenwere subjectedo sexual
slavery.For examplejn casesvherethe armyremainedn communitiesor severaldaysafteran
attack they heldwomencaptiveandcommittedsexualy violent actsagainsthem Somewomen
were taken to barracksand military baseswhere they were submittedto prolongedsexual
slavery® Womenwere frequently gangrapedor forced to have sex with soldiersin front of
family members; one interview reports 30 men raping a woman and her daughter in*®uichZ.

Violence againstwomenwas intendedto destroy the social fabric of indigenouscommunities
attackingwomenfor their centralrole ascaretakerandpillars of their families Moreover,such
violencewasdesgnedto destroymarital andsocialties socially isolatingwomenandresulting
in ostracismthat continuesto this day. This would not only diminish reproductionwithin the
group, but would also preventthe transmissiorof Mayan culture, the intendedconsequencef
which would havébeen thesliminaion of the Mayaindigenous group

The analysisof the situation of Mayan women requiresthe applicaton of an discrimination
approach Mayan women face discrimination becauseof their gender,indigenousidentity,

poverty, and marginal social statuswithin Guatemalarsociety Thesemustall be considered
when investigating violence suffered by Mayan wortfén.

The U.N.-brokeredGuatemala@PeaceAccordsof 1996,which endedthe nationOprolongedcivil

war, includean Agreemenbn the Identity andRightsof IndigenousPeoplesSectionll-B of that
documentdeclares:Ot is recognizedthat Indigenouswomen are particularly vulnerableand
helpless being confrontedwith twofold discriminationboth aswomenand Indigenouspeople,
and also having to deal with a social situation characterizedby intense poverty and
exploitation3™ In addition, article 4 of the GuatemalarConstitutionguaranteeshe equality of

men and women,and article 66 ensuresthe protectionof indigenousrights!%* Despitehaving
formally recognizedhe humanrights of indigenouswomen, Guatemalaemainsnoncompliant
with its internationaldutiesto safeguardndigenouswomenQOsight to be free from violence
basedon socialorigin, raceandgender to the fair administrationof justice,andto be free from

political discriminatiom>

% COMMISSION FOR HISTORICAL CLARIFICATION, GUATEMALA: MEMORY OF SILENCE, Ch. 11, Vol. 3,! 132 (1999).
% Human Rights Office of the Archdiocese of Guatemala, Guatemala, Never Again! (Nunca Mds). REMHI:
Recovery of Historical Memory Project. The official report of the Human rights Office, Ch. 5, Case 7906 (1999).
190 santiago Bastos & Aura Cumes, MAYANIZACIT N Y VIDA COTIDIANA: LA IDEOLOGé MULTICULTURAL EN LA
SOCIEDAD GUATEMALTECA 156 [MAYANIZATION AND DAILY LIFE: THE MULTI-CULTURAL IDEOLOGY IN
GUATEMALAN SOCIETY], (FLACSO eds., 2008).

101 ygreement on the Identity and Rights of Indigenous Peoples, http://www.c-r.org/our-

work/accord/guatemal a/identity-rights.php.

102 Repablica de Guatemala, Constitucion de 1985 con las reformas de 1933,
http\://pdba_georgetown.edu/Constituti ons/Guate/guate93.html.

193 QT]heinclusion of Indigenous women@ perspectives in the Guatemalan [Peace] Accords has not materialized in

policies that protect Indigenous women@ rights. OFORO INTERNACIONAL DE MUJERES IND&GENAS (FIMI),
INDIGENOUS WOMEN STAND AGAINST VIOLENCE: A COMPANION REPORT TO THE UNITED NATION® SECRETARY -
GENERAL (3 STUDY ON VIOLENCE AGAINST WOMEN (2006),
http://www.un.org/esa/socdev/unpfii/documents/vaiwreport06.pdf.
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In order to properly contextualizethe problem of violence basedon social origin, race and
genderit is importantto recallthatthe vastmajority of the womenwho sufferedsexualviolence
during the Guatemalan civil war werdigenous™

The internal armed conflict, classified as genocide by the United Nations,
contributedheavily to the legacy of violencein Guatemalajncluding violence
againstwomen.With torture regularly usedasa military technique the torment
that womenfacedwas of a particularly sadisticnatureE The vast majority who
sufferedsexualviolence were of Mayan descent(88.7%).1t hasbeenestimated
that 50,000 women and girls were victims of violeffge.

Indigenouspeoplescomprisethe majority of the Guatemadn citizenry, and they have been
historically underprivilegedand marginalized® Guatemalarindigenouswomenfacethe triple
threatof discriminationbasedon social origin, race and gender® Perhapsthe most glaring
exampleof the StateOfailure to protectthem from such discriminationcan be found in the
culture of impunity thathasarisenwith respecto the extensiveviolencebeingpracticedagainst
womenbasedn their statusasindigenous'®® Violenceagainstindigenousvomenin Guatemala
arisesin the contextof the countryOslarmingly high ratesof violence basedon social origin,

race and gendeintrafamily violence andfemicide’®

Evenwherethird-party actorsarefoundto be committingthe widespreadhctsof brutality against
indigenouswomen, the right of Guatemalarindigenouswomento be free from social origin,

19% The Report of the Committee for Historical Clarification (Memory of Silence) and The Interdiocesan Project to
Recover the Historic Memory (Never Again) are two comprehensive studies of the Guatemalan civil war which
attribute the overwhelming proportion of the violence to state actors, reveal that Guatemalan Indigenous peoples
were disproportionately affected by the violence and specifically targeted as victims, and document the severe
nature of the violence and political discrimination practiced against Indigenous women during this period.

105 .S, Department of State: Bureau of Democracy, Human Rights and Labor, Guatemala—Profile of Asylum
Claims and Country Conditions (June 1997).

196 gee Minority Rights Group International, World Directory of Minorities and Indigenous Peoples - Guatemala:
Maya, July 2008, available at http://www.unhcr.org/refworl d/docid/49749d163c.html.

197 QT]he inclusion of Indigenous women@ perspectives in the Guatemalan [Peace] Accords has not materialized in
policies that protect Indigenous women@ rights. OFORO INTERNACIONAL DE MUJERES IND&GENAS (FIMI),
INDIGENOUS WOMEN STAND AGAINST VIOLENCE: A COMPANION REPORT TO THE UNITED NATIONG SECRETARY -
GENERAL (3 STUDY ON VIOLENCE AGAINST WOMEN (2006),

http\://www.un.org/esa/socdev/ unpfii/documents/vaiwreport06.pdf.

198 n Guatemala, the effects of neoliberalism and its resulting rural-to-urban migration merge with the legacy of
the country@ 36-year armed conflict in agrisly epidemic of violence against women. Since 2001, over 2,200 women
have been murdered, including many Indigenous migrants E [T]he methods used in these mu[ders are reminiscent
of employed against the guerillas and the residents of Indigenous villages the 1960-1996 war. OFoRO
INTERNACIONAL DE MUJERES IND&GENAS (FIMI), INDIGENOUS WOMEN STAND AGAINST VIOLENCE: A COMPANION
REPORT TO THE UNITED NATIONG SECRETARY-GENERAL3 STUDY ON VIOLENCE AGAINST WOMEN (2006),
http\://www.un.org/esa/socdev/ unpfii/documents/vaiwreport06.pdf.

199 (omen continue to fall victim to gender-based violence in Guatemala in a phenomenon known as femicide E
Women@® corpses are found with signs of sexual abuse and torture. Many victi ms are left in public places for family
and community members to findN a practice that is meant to spread public fear. OGuatemala Human Rights
Commission/USA, Guatemala Human Rights Review (2007), http://www.ghrc-

usa.org/Publicationsy GHRCHumanRightsReviewJan-Sept2007.pdf.
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race and gendefbasedviolence is protectedby article 6,"'° the right to life, article 7,'** the
prohibitionagainstortureor cruel,inhumaneanddegradingreatmentandarticle 26 }*2 theright
to be free from discriminationbasedon social origin, race or sex. GeneralCommentNo. 28,
Equalty betweerMen andWomen,the Committeereferredexplicitly to the non-derogableduty
of governmentgo adequatelyprotectwomenfrom genderbasedviolenceandto recognizethe
social origin and racial biases that tend to inflame suclkewie!"

No derogatiorfrom articles6 and7 is permitted,evenin time of public emergencyhatthreatens
thelife of the nation''* Additionally, articles6'> and 7**° placean affirmative obligationon the
Stateto take measuredo prevent, punish and redressviolent acts that rise to the level of
deprivationof life, torture,and cruel, inhumanand degradingtreatmentor punishment.Lastly,
insdar asthe Statehasfailed to adoptaffirmative measurego prevent,punishandredresshe
extensiveviolence practiced againstindigenouswomen basedon their statusas indigenous
women, violation®f due diligencaunder article 2bligations are discernible.

The jurisprudenceon articles6 and 7 establisheshat wherethe Statehasfailed to remed the
violative ads of third parties,due diligence requirementaunderarticle 2 should be triggered:
Qunderarticle 2, paragrapl8 (a), of the Covenantthe Stateparty hasanobligationto ensurethat
the authorhas an effectiveremedyavailableEThe Stateparty is alsounderan obligationto take
effective measureso ensurethat similar violations do not occurin future ' Genderequality
guaranteesinderarticle 3 comeinto play in this scenarig"® dueto the genderbasednatureof
the violence against Guatemaladigenousvomen.

19 I nternational Covenant on Civil and Political Rights (ICCPR), Art. 6 (1), G.A. Res. 2200A (XX1), 999 UNTS
171 (Dec. 16, 1966).

Mrd art 7.

Y2 14 art. 26.

13 UN Human Rights Committee, General Comment No. 28:Article 3 (Equality between Men and Women),! ! 2, 4,
10, 11, 30, U.N. Doc. C/21/Rev.1/Add.10 (Mar. 29, 2000).

14 UN Human Rights Committee, General Comment No. 6: Article 6 (Right to Life), !} 1,5, U.N. Doc.
HRI/GEN/1/Rev.6 at 127 (Apr. 30, 1982); UN Human Rights Committee, General Comment No. 20: Article 7
(Prohibition of Torture, or Other Cruel, Inhuman or Degrading Treatment or Punishment), |} 8, 14, U.N. Doc.
HRI/GEN/1/Rev.1 at 30 (Mar. 10, 1992).

115 General Comment No. 6 establishes that Q] he expression Gnherent right to lifeCcannot properly be understood

in arestrictive manner, and the protection of this right requires that States adopt positive measures.OHuman Rights
Committee, General Comment No. 6: Article 6 (Right to Life), |} 1, 5, U.N. Doc. HRI/GEN/1/Rev.6 at 127 (Apr.
30, 1982). .

16 General Comment No. 20 states, Ok is not sufficient for the implementation of article 7 to prohibit such treatment
or punishment or to make it a crime. States parties should inform the Committee of the legislative, administrative,
judicial and other measures they take to prevent and punish acts of torture and cruel, inhuman and degrading
treatment in any territory under their jurisdiction. Oit further advises that Qc]omplal nts must be investigated

promptly and impartially by competent authorities so as to make the remedy effective. OHuman Rights Committee,
General Comment No. 20: Article 7 (Prohibition of Torture, or Other Cruel, Inhuman or Degrading Treatment or
Punishment), }} 8, 14, U.N. Doc. HRI/GEN/1/Rev.1 at 30 (Mar. 10, 1992).

17 Mulezi v. Democratic Republic of the Congo, Commn(@ No. 962/2001, ! 7, U.N. Doc. CCPR/C/81/D/962/2001
(July 23, 2004).

18 Orhe Committee considersit necessary to draw the attention of States parties to the fact that the obligation under
the Covenant is not confined to the respect of human rights, but that States parties have also undertaken to ensure the
enjoyment of these rights to all individuals under their jurisdiction. This aspect calls for specific activities by the
States parties to enable individuals to enjoy their rights. Thisis obviousin a number of articles (e.g. art. 3whichis
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In recentyears,numerousagentsof the Office for the Defenseof IndigenouswWomenORights
have reportedbeing frequently intimidated and threatenedand, in someinstancesthey have
been the victims of outright physical assault’® Additionally, the governmentOstatistics
demonstratehat women constitutethe overwhelmingmajority of the victims of intra-family

violencein Guatemalaand approximatelya quarterof suchvictims are indigenouswomen*<
Violenceagainstindigenousvomenmustbe understoodvithin the largercontextof the femicide
epidemicin Guatemalaa countryin which 4,867womenweremurderedoetweer2000and2009

and 99% of femicide cases remain in impufty.

The State has failed to adequatelyprosecutesexual crimes againstindigenouswomen as
aggravatedcriminal offenses?* Moreover, it has also failed to disaggregatethe daa on
femicidesaccordingto raceand social origin to allow for a fuller appreciationof the extentto
which indigenouswomenare being victimized'*® The Committeehasexpressedts regretthat
Onany Statespartiescontaininformationregardingegislativeaswell asadministrativemeasures
and courtdedsionswhich relateto protectionagainstdiscriminationin law, but they very often
lack information which would reveal discrimination in fact3* The Committee has also
expressedts desireQo know if thereremainany problemsof discriminationin fact, which may
be practicedeitherby public authorities by the community,or by privatepersonsor bodie®and
Qo be informed aboutlegal provisionsand administrativemeasureslirectedat diminishing or
eliminating such discriminatio@®

The CEDAW Committee has specifically expressedoncernaboutQhe precarioussituation of
Indigenouswomenandthe lack of informationprovidedby the Stae party on Maya, Xinca and
Garifunawomen,who experiencemultiple andintersectionaldiscriminationbasedon their sex

dealt with in General Comment No. 4 below), but in principle this undertaking relates to all rights set forth in the

Covenant. OHuman Rights Committee, General Comment No. 3: Article 2 (Implementation at the National Level) !
1, U.N. Doc. HRI/GEN/U/Rev.9 (Val. I) (July 29, 1981).

19 YN High Commissioner for Human Rights, Report of the United Nations High Commissioner for Human Rights
on the Activities of Her Office in Guatemala, | 53, delivered to the UN Human Rights Council, U.N. Doc.
A/HRC/13/26Add.1 (Mar. 3, 2010).

1201 nstituto Nacional de Estad’stica, Violencia Intrafamiliar [National Institute of Statistics, Intrafamiliar Violence],
http://www.ine.gob.gt/index.php/sociedad/44-sociedad/132-violenciaintrafamiliar.

121 THE GuATEMALA HUMAN RIGHTS COMMISSION/USA. FACT SHEET: FEMICIDE AND FEMINICIDE, http://www.ghrc-
usa_prg/Programs/ ForwomensRighttoLive/femicide.pdf.

122 QT]he Accord on the Identity and Rights of Indigenous Peoples recognizes some of the abuses perpetrated
against women during the armed,confl ict and obliges the State to prosecute sexual crimes against I ndigenous women
as aggravated criminal offenses.OFORO INTERNACIONAL DE MUJERES IND&GENAS (FIMI), INDIGENOUS WOMEN
STAND AGAINST VIOLENCE: A COMPANION REPORT TO THE UNITED NATIONG SECRETARY-GENERAL STUDY ON
VIOLENCE AGAINST WOMEN (2006), http://www.un.org/esa/socdev/unpfii/documents/vaiwreport06.pdf.

122 QT]hereis no data disaggregated by Indigenous status, making it impossible to know the proportion of

I ndigenous women who have been the victims of these attacks. OFORO INTERNACIONAL DE MUJERES IND&GENAS
(FIMI), INDIGENOUS WOMEN STAND AGAINST VIOLENCE: A COMPANION REPORT TO THE UNITED NATIONG
SECRETARY-GENERAL & STUDY ON VIOLENCE AGAINST WOMEN (2006),
http://www.un.org/esa/socdev/unpfii/documents/vaiwreport06.pdf.

122 UN Human Rights Committee, General Comment No. 18: Non-Discrimination, | 9, U.N. Doc.
HRI/GEN/1/Rev.9 (Val. 1) (Nov. 10, 1989).

125 Id.
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ethnicorigin andsocial statuNSﬁ26 The cultureof impunity in which violenceagainstindigenous
womenoccursandthe StateOfilure to providedisaggregatedaa on femicidesareindicativeof
its neglect of theights of indigenousvomen

Guatemala(ailure to ensureindigenouswomenQOsight to be free from violence constitutesa
breachof articles6, 7 and26, asstatedabove.Moreover,the duediligenceobligationsof article

2 andthe genderequalityguaranteesf article 3 arealsoimplicatedheredueto the governmentOs
failure to adopteffectivemeasureso prevent,punishandredresghe extensiveviolencedirected
atindigenouswomen based on their statusradigenousvomen.

RECOMMENDATIONS

¥

The Stateof Guatemalashouldstrengthergovernmeninstitutionssuchasthe Office for

the Defenseof IndigenousWomen, the National Committee for the Preventon of

Intrafamily Violence againstWomen, the PresidentialSecretaryfor Women, Female
Survivors of Violence, the National Commission against AIDS, Advocates for

IndigenousWomen, the National Commissionagairst Racismand Discrimination, the
PresidentiaBecretaryfor Peacethe Programfor the Preventiorof DomesticChild Labor
in IndigenousPopulationsthe Unit for the Modernizationof the Judiciary,the Criminal

Public DefenselnstituteO#ndigenousAdvocaes and the Unit of IndigenousPeoplesn

the Ministry of Labor, whose mission consistsin whole or in part of preventing,
punishing and redressing violence againdigenousvomen and girls.

The State of Guatemalashould provide objective asseasmentsof the efficacy of such
programsthat do exist and the extentof their financial supportand humanresources
relative to similarly situated programs.

The GuatemalaNational Institute for Statistics should provide more comprehensive
guantitativeand qualitative analysesof violence againstindigenouswomen and girls,
disaggregating the data by the intersection of gender, race and social origin.

The GuatemalaNational Institute for Statisticsshouldaccountfor sexualhomicidesand
disaggegate such figures by the intersection of gender, race and social origin.

The Stateof Guatemalashouldinitiate affirmative actionprogramsdesignedo promote
the hiring of qualifiedindigenousvomenin officeswhosemissionconsistsof endingthe
culture of impunity with respect to violence againstigenousvomen.

The Stateof Guatemalashouldtake strongermeasurego protectindigenouswomenOs
rights defendersparticularlythosein the employmentof the governmentfrom violence
and harassment, and to prosecute those responsible for such violations.

126 Concluding Observations of the Committee on the Elimination of Discrimination Against Women, Guatemala,!
41,UN Doc. C/GUA/CO/7 (Feb. 10, 2009).
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¥ The Stateof Guatemalashouldpublishanddisseminatehe findings of the U.N. Human
Rights Committee,the National Institute for Statisticsand other governmentahgences
concerningviolenceagainstindigenouswomenandgirls in the indigenousanguage®f
the nation.

E. ARTICLE 14:RIGHT TO BE SEEN AND TREATED EQUALLY BY THE LAW

Indigenous Guatemalan Women Speak Out on Gender-Based Violence, the Unfair
Administration of Justice and Political Discrimination

QO may not know how to reador write, but | know my rights[with respecto the constitutionally
guaranteed equality between men and wor@en].

N Indigenos woman,memler of Muixil,in the Departmenbf El QuichZ,Guatemalalnterview
by IWHR Clinic, March 2011.

In March 2011, representative'om MADRE and law studentsin the InternationalWomenOs
HumanRights Clinic at the CUNY Schoolof Law visited multiple indigenouscommunitiesin
the Departmentof El QuichZ, Guatemalawhere they met with membersof an indigenous
womenOsights organization known as Muixil.*** Muixil representswomen from three
indigenouscommunitiesn the Departmenbf El QuichZN Nebaj,CotzalandChajul. Its mandate
is to makeliving conditionsbetterfor its constituentdy supportinglocal economicand social
developmentprojects.It appliesfinancial and humanresourcedo train indigenouswomenin
their political, cultural, economicand socialrights, andit engagesn mentoringprogramsthat
provide indigenouswomen with practical skills such as thoserequiredto producetraditional
textiles, raiselivestock and engagein smaltscaleorganicfarming The associatiorprovidesa
culturally sensitiveforum where indigenouswomen can expresstheir concernsand seek out
solutions in solidarity with one another.

The Muixil womenexplaired that the culture of impunity surroundingcontemporaryviolence
againstindigenouswomen stemsfrom patriarchalnorms reinforced by the brutal rapesand
massacresccurringregularlyduring the period of the civil war. Moreover,theytracether lack
of accesdo fairly administeredusticeto the de facto exclusionof indigenouspeoplesfrom the
judiciary and the dearthof courtappointedtranslatorsof indigenouslanguagel to their mind,
signsof the persistencef racismthat culminatedin the systematiogenocidepracticedagainst
their people during the period of armed conflict. The Muixil women also explained their
estrangemerfrom the political processin part, by referencinghe lossof their birth certificates
or other forms of identificationto fires andforced displacemenassociatedvith the vicissitudes
of the civil war.

Recently, the Guatemalangovernmenthas taken limited stepsto addressthe concernsof
indigenousvomen,principally with the establiimentof SEPREM (Secretaria Presidencia de la
Mujer) andDEMI (La Defensoria de la Mujer Indigena), the former an executivebodyintended
to assistin fully integratingGuatemalamwvomeninto the political systemandthe latter designed

127 More information on Muixil is available at http://www.madre.org/index/meet-madre-1/our-partners-6/guatemal a-
women-workers-committee--muixil-35.html.
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to protectthelegalrights of indigenousvomen.Yet, the Muixil womenconsistentlyhighlighted
the inadeiacy of theseagenciesn termsof their scope funding, resourcesand efficacy. GCan
justafew DEMI agentdor the entire Departmenbf El QuichZreally handleall the violationsof
humanrights indigenouswomen would report? Of coursenotQ affirmed Ana Ceto Chivez,
coordinator of Muixil*?®

The Muixil women challengedthe governmentto end impunity in relation to genderbased
violence,to ensurethe fair administrationof justice andto eliminatepolitical discriminationin

their communities.To this end, they recommendeda more robust systemof governmental
agencieso addressndigenouswomenQOsights. They also requestedmore court translators a

greaterdecentralizatiorof the judicial systemso that accessinghe courtswould requre less
inconvenienceand strengtheningegal aid servicesto reducethe cost of bringing lawsuits.In

addition, more funding for leadership Jiteracy and job training were suggestedFinally, they
would like the governmentto launch an intensive campaig to documentindigenouswomen
whosebirth certificatesor identification cardswere lost during the civil war or were simply

neveremitted,so thatthey may registerto vote andtherebyexercisetheir constitutionalright to

participate in theolitical process.

Guatemala’s Failure to Ensure the Fair Administration of Justice for Indigenous Women

Indigenouspeoplescomprisethe majority of the Guatemalaritizenry andhavebeenhistorically
underprivilegedandmarginalized?® Guatemalarndigenousvomenfacetriple discriminatioriN
basedon social origin, race and gendeN and, given these conditions, they are especially
vulnerableto being deniedtheir due processrights. Indigenouswomen are disproportionately
harmedby the StateOsailure to provide them with free legal counselin criminal and civil
contexts,equalaccesdo the judicial system,and free languagenterpretersn criminal actions
and suits at law.

Article 14 requiresthe Stateto ensurethe right of personsto be equalbeforetribunalsandto
receivea fair trial.’* A Stateis requiredto respecthe fundamentaklementf due processor
all individualsin the civil andcriminal contextunderarticle 14. While the phrasingof article 14
implicatesan individualOsight to free counselOn the determinationof any criminal charge
againsthim,OGeneralCommentNo. 13 indicatesthat suchdue processights shouldbe equally
applicable in the civil context.

In relevantpart, the paragraphestablishesQn generd the reportsof Statespartiesfail to
recognizethatarticle 14 appliesnot only to proceduregor the determinatiorof criminal charges
againstindividuals but alsoto procedurego determinetheir rights and obligationsin a suit at

128 | nterview by IWHR Clinic with Ana Ceto Chivez, Coordinator, Muixil, in the Department El QuichZ, Guatemala
(March 10, 2011) (on file with IWHR clinic).

129 §ee Minority Rights Group International, World Directory of Minorities and Indigenous Peoples - Guatemala:
Maya, July 2008, http://www.unhcr.org/refworl d/docid/49749d163c.html.

130 | nternational Covenant on Civil and Political Rights (ICCPR), Art. 14, G.A. Res. 2200A (XXI), 999 UNTS 171
(Dec. 16, 1966).
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law.3* Becauseandigenouswvomenaredisproportionatelyjmpoverishedandtendto be located
far away from urban centerswith judicial resourcesthe due processrights protectedunder
article 14 will remainineffectualfor themunlessthe Stateprovideseffectivelegalcounselat no
cost toindigenousvomen engaged in criminal and civil litigatidf.

Additionally, in orderto securefair accesdo the tribunalsfor this socially and geographically
marginalizedpopulation,the Stateshouldprovide more courtforumsin underservedndigenous
communities: Finally, becauseSpanishis often a seond languagefor indigenouswomenor
they may not speakit at all, the Statehasa specialobligation underthe termsof article 14 to
ensure thaindigenousvomen are provided with interpreters at judicial proceedif{gs.

While the jurisprudenceon the issueof languageinterpretersestablisheghat the norm is not

violated where the partyOsfluency in the language of the court has been objectively
established® substantiahumbersof Guatemalarindigenouswomenare not fluent in Spanish
andwould be unduly prejudicedby the absencef qualified interpretersThe evidencesuggests,
moreover thatthe Statehasnot metits burdenof ensuringthe fair administrationof justice by

adequately providing court interpreters iiadligenousvomen who do not speak Spantgh.

In orderto achievegenuinecompliancewith the due processmandate®f article 14, Guatemala
should provide free legal counselto indigenouswomen in the civil and criminal contexts,
decentralizats legal aid societiesandits judicial forumsto betterserveindigenousvomenwho
tendto be socially and geographicallyisolated,and provide indigenouswomenwith culturally
sensitive language interpreters at criminal actions and suits at law.

131 UN Human Rights Committee, General Comment No. 13: Article 14 (Equality before the courts and the right to a
fair and public hearing by an independent court established by law), | 2, U.N. Doc. HRI/GEN/1/Rev.9 (Val. 1) (Apr.
13, 1984).

132 rree legal counseling is still lacking in non-criminal areas, particularly for women victims of violence and

Indigenous peoples. OUN High Commissioner for Human Rights, Report of the United Nations High Commissioner
for Human Rights on the Activities of Her Office in Guatemala, | 39, delivered to the UN Human Rights Council,
U.N. Doc. A/HRC/13/26Add.1 (Mar. 3, 2010). )

133 QA ccess to justice remains limited due to the insufficient geographic coverage of the judicial system.OUN High
Commissioner for Human Rights, Report of the United Nations High Commissioner for Human Rights on the
Activities of Her Office in Guatemala, | 39, delivered to the UN Human Rights Council, U.N. Doc.
A/HRC/13/26Add.1 (Mar. 3, 2010).

132 Many Maya continue to be tried in Spanish, even though they do not speak the language. Thisisdueto a
shortage of both bilingual judges and/or interpreters. In practice, too few interpreters are trained or hired; i
consequently, in some localities, provisions mandating the presence of a suitably qualified interpreter are ignored.O
Minority Rights Group International, World Directory of Minorities and Indigenous Peoples - Guatemala: Maya,
July 2008, http://www.unhcr.org/refworld/docid/49749d163c.html.

1% Domukovsky, Tsiklauri, Gelbakhiani and Dokvadze v. Georgia, Commn@ No. 623/1995,624/1995, 626/1995,
627/1995, U.N. Doc CCPR/C/62/D/623/1995(May 29, 1998).

136 iscrimination also continues in the restrictions on Indigenous rights in judicial proceedings. Many Maya
continue to be tried in Spanish, even though they do not speak the language. Thisis due to a shortage of both
bilingual judges and/or interpreters. In practice, too few interpreters are trained or hired; corlsequently, in some
localities, provisions mandating the presence of a suitably qualified interpreter are ignored.OMinority Rights Group
International, World Directory of Minorities and Indigenous Peoples - Guatemala: Maya, July 2008,
http://www.unhcr.org/refworl d/docid/49749d163c.html.
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RECOMMENDATIONS

¥

The Stateof Guatemalashouldstrengthergovernmeninstitutionssuchasthe Office for

the Defenseof IndigenousWomen, the National Committee for the Preventon of

Intrafamily Violence againstWomen, the PresidentialSecretaryfor Women, Female
Survivors of Violence, the National Commission against AIDS, Advocates for

IndigenousWomen, the National Commissionagairst Racismand Discrimination, the
PresidentiaBecretaryfor Peacethe Programfor the Preventiorof DomesticChild Labor
in IndigenousPopulationsthe Unit for the Modernizationof the Judiciary,the Criminal

Public DefenselnstituteO#ndigenousAdvocaes and the Unit of IndigenousPeoplesn

the Ministry of Labor, whosemissionconsistsin whole or in part of ensuringthe fair

administration of justice fdndigenousvomen and girls.

The State of Guatemalashould provide objective assessmentsf the efficacy of such
programsthat do exist and the extentof their financial supportand humanresources
relative to similarly situated programs.

The GuatemalaNational Institute for Statistics should provide more comprehensive
guantitativeand qualitative amalysesof the substantialchallengeso achievingthe fair
administrationof justicefor indigenouswomenandgirls, disaggregatinghe databy the
intersection of gender, race and social origin.

The State of Guatemalashould provide more culturally sensitivecourt translatorsfor
indigenouswomenwho needto accesghe judicial systemand the governmentshould
alsoincreasedhe personnebndfunding for legal aid societieso increasdhe affordability
of legal services fomdigenousvomen.

The Stateof Guatemalashouldinitiate affirmative actionprogramsdesignedo promote
the hiring of qualifiedndigenousvomen in judicially relevant positions.

The Stateof Guatemalashouldtake further stepsto decentralizethe judiciary, so asto
providemoreconvenientandaccessibleourtsfor indigenousvomenliving in relatively
remotecommunitiesand who cannotafford to travel regularlyto the provincial capitals
to access the judicial system.

The Stateof Guatemalashould take strongermeasurego protectindigenouswomenOs
rights defendersparticularlythosein the employmentof the governmentfrom violence
and harassment, and to prosecute those responsible for such violations.

The Stateof Guatemalashouldpublishanddisseminatehe findings of the U.N. Human

Rights Committee,the National Institute for Statisticsand other governmentahgencies
concerninghe challengego the fair administrationof justicefor indigenouswomenand

girls in theindigenoudanguages of the nation.

Theinvestigationandprosecutiorof gendercrimesis anobligationfor Statespothin the
framework of the InternationalHuman Rights Law and under International Criminal
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Law. On this basis,the Stateis obligatedto guaranteghe investigationand prosecution
of crimes committed againstwomen during the internal conflict, which took place
betweenl963and1996.The Statemustadoptanintersectionabpproachwithout which
such crimes would go unprosecutedn casescurrently pendingbeforethe Guatemalan
courts.

F. ARTICLE 17,19, 22,25 AND 27: RIGHT TO FULLY PARTICIPATEIN SOCIETY
WITHOUT FEAR OF REERCUSSIONS OR VIOLENCE

Article 17 requiresthatthe Staterespecta personQOgrivacy, family, correspndencehonor,and
reputation.Article 17 protectsagainstall suchinterferencesand attackswhetherthey emanate
from State authoritiesor from natural or legal persons®’A statethat engagesin or allows
persongto engagein arbitrary or unlawful interferencesr attacksin theseareaswould not be
fulfilling its obligationsunderthe ICCPR. Article 19 requiresthat the Staterespecta personOs
right to hold an opinion. A Statethatinterfereswith the right to hold an opinionis not fulfilling
its obligationsunder the ICCPR. A stateis also requiredto respectall forms of ideasand
informationandis requiredto respecthe freedomto transferideasandinformation.A statemust
respectthe mediathat a personmay choosein orderto expresstheir ideasor information. The
mediamay be oral, in writing, in print, throughart or anotherform. Article 22 requiresthatthe
Staterespecta personOfeedomto associatewith others,specifically mentioningassociation
throughtradeunions.Article 25 requiresthatthe Staterespect personQsght andopportunityto
participatein public affairs, voting and public service.GeneralCommentNo. 25 statesthat this
includespublic assemblieshatareseenasdirect participationin the governmentThe Comment
also states that no restriction can be placed because of race, gender, etc.

Articles 17, 19, 22 and 25 prohibit the extentto which the Statecanimposerestrictionson the
exerciseof theserights. Under article 17, a state may provide for unlawful and arbitrary
interferenceson the basis of law, however, unlawful interferencesmust comply with the
provisions,aims and objectivesof the Covenant.Similarly arbitrary interferencemust accord
with the Covenaniandbe reasonablgiven the particularcircumstance$® The Stateis required
to provide the legislative frameworkprohibiting suchactsby naturalor legal persons®*Under
article 19, the Statemay only imposerestrictionson the freedomof expressiorthatare provided
for by law andasare necessaryo respecthe rights or reputationof othersor for the protection
of national security, public order, public health or morals. Article 22 articulatesa similar
standardasarticle 19, hencea Stateis prohibitedfrom imposingrestrictionson the freedomof

associationexceptasprovidedfor by law andasis necessaryo respecthe rights or reputation
of othersor for the protectionof nationalsecurity,public order, public healthor morals.Article

25 prohibits unreasonableestrictionson a personOsght andopportunityto participatein public
affairs, voting and public service free from discrimination.

The Guatemalamovernmenhascertainpositiveobligaions underarticles17 and25. Article 17
requiresthatthe Stateprovide protectionof the law againstarbitraryor unlavful interferencesr

137 UN Human Rights Committee, General Comment No. 16: Article 17 (The right to respect of privacy, family,
home and correspondence, and protection of honour and reputation), | 1, U.N. Doc. HRI/GEN/1/Rev.9 (Val. I)
(Apr. 8, 1988).

181411 3, 4.

B¥g 10,
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attacks.This includesadoptinglegislative and other measuredo give effect to the prohibition

againstsuchinterferencesand attacksas well as to the protection of this right.!*° A stateis

requiredin their reportsto indicatethe laws andregulationghat governauthorizednterferences
with private life by the State*** Article 25 requiresthat a personOsght and opportunity to
participatein public affairs, voting and public servie is free from discrimination.The Stateis
requiredto provideelectionsthataregenuine periodic,universal,equalandby secretballot. The
Stateis requiredto guarantedhe free expressin of the will of the electors.This obligationto

guarantee includes both ensuring and protecting the will of the electors.
Guatemala’s Failure to Ensure the Political Rights of Indigenous Women

Guatemalanindigenous women face triple discriminatiomN social origin, race and gender
basedl and,giventheseconditions they areespeciallyvulnerableto beingdeniedtheir political
rights}*? Indigenouswomen are unconscionablyharmed by the StateOgailure to protect
organiationsthat promotethe humanrights and political empowermentf indigenouswomen
from harassmenintimidation andviolence,by its failure to facilitate the political participation
of indigenousvomenin the media,andby its failure to addresghe grossunderrepresentatioof
indigenousvomen in the political life of the nation.

The Human Rights Committee has observedthat in Guatemala@vomen do not participate
enoughin political life, the judiciary and other sector® and that the State has not adopted
Qegislation designedto guaranteethe full enjoymentof all [Indigenous] rights under the
Covenant,including [E] the elimination of discriminationd* The extensiverepressionof
indigenouswomenOsumanrights defendersthe practical exclusionof indigenouswomenQOs
voicesfrom the media,andthe grossunderrepresentatioof indigenousvomenin thelegislature
further point to GuatemalaOfailure to eradicatepolitical discrimination againstindigenous
women.

Therefore,the Statestandsin breacharticle 25* ensuringthe individualOsight to political
participationregardlesf social origin, race or sex, article 26, guaranteeinghe individualOs
freedomfrom discriminationbasedon social origin, raceor sex,andarticle 27 **° safeguarding

the culturalrights of ethnicandlinguistic minorities. Additionally, insdfar asthe Statehasfailed

to adoptaffirmative measure$o prevent,punishandredresghe endemicpolitical discrimination
practicedagainstindigenouswomenbasedon their statusas indigenouswomen, violations of

article 20s due diligence obligations and article 30s gender equality guarantees are discernable.

A

Wrg 7.

12 Orhe return to civilian rule [after the Guatemalan Peace Accords of 1996] created a state with less formal
discrimination. However, discriminatory legislation against women still existed and de facto discrimination i
continued to exclude the Mayan communities from the legal, political, economic and social systems of Guatemala.O
Minority Rights Group International, World Directory of Minorities and Indigenous Peoples - Guatemala: Maya,
July 2008, http://www.unhcr.org/refworld/docid/49749d163c.html.

143 Concluding Observations of the Human Rights Committee, Guatemala, ! ! 25, 29 U.N. Doc. CCPR/CO/72/GTM
(Aug. 27, 2001).

% International Covenant on Civil and Political Rights (ICCPR), Art. 25, G.A. Res. 2200A (XXI), 999 UNTS 171
(Dec. 16, 1966).

Y 1d. art. 27.
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Guatemalanhuman rights organizationBl including those that advocate for the political
empowermenbf indigenouswomerN regularly suffer harassmenintimidation and severeacts
of brutality, suchasviolent attacksagainstassociate@r memberactivists**® Giventhe fact that
impunity for attacksagainsthumanrights defendersstandsat a startling 98% in Guatemald?’
indigenouswomen encountersubstantialobstaclesand real dangersin giving voice to their
human rights agenda and promoting tlggial of political empowerment fandigenousvomen.

Furthermore, only one Guatemalantelevision station broadcastspolitical information in
indigenous languagesand the State provides no direct funding for its operations.As a
consequencethe producersface severelimitations in terms of geographicalcoverageand
broadcastingime, posinga further barrierfor advocate®f indigenousvomenOpolitical rights
to promotetheir agendaat the nationallevel ** Suchbariers to the televisedpromulgationof
political speechin indigenouslanguageslefy the CommitteeOgronouncementhat statesmust
take (positive measureg to protectthe |dent|ty of a minority andthe rights of its membergo
enjoy and develwtheir culture and languag¥®

Lastly, only a fraction of the Guatemalarlegislatureis indigenous and it is mostly male’*®

anotherindication that Guatemalastill has not ensuredthe equal enjoymentof indigenous
womenQOsight to participatefully andfairly in the political life of the nation. While the State
may not be expectedo guarantegepresentativeutcomesof elections,it muststrive to create
the conditionsin which indigenousGuatemalansnay participate fairly and equally in the

electoralprocessNeverthelessteportsfrom respectednternationalnongovernmentahgencies
suggest that the State has failed to discharge its duties in this réSpect.

146 n 2002 and 2003 once again there was arise in death threats and abductions against human and Indigenous
rights leaders. This particularly involved activists working to bring government officials and military officersto tria
over civiJ war-related atrocities, and there were scattered reports of murders of Indigenous and human rights
leaders.OMinority Rights Group International, World Directory of Minorities and Indigenous Peoples - Guatemala:
Maya, July 2008, http://www.unhcr.org/refworl d/docid/49749d163c.html.

147 UN Human Rights Council, Report of the Working Group on the Universal Periodic Review of Guatemala, ' 41,
U.N. Doc. A/HRC/8/38 (May 29, 2008).

18 Orv Mayawhich callsitself @uatemala's multi-cultural station,Cbroadcasts for 30 minutes, three times a day,
disseminating programs that teach Mayan culture, views of the world and language. The serviceBwhich receives no
direct government support is funded by the Guatemalan Academy of Mayan Languages (ALMG) and its programs
are broadcast in Indigenous languages with Spanish subtitles. TV Maya currently reaches four departments of
Guatemala and plans are for it to eventually cover the entire country with three hours of programming a day.O
Minority Rights Group International, World Directory of Minorities and Indigenous Peoples - Guatemala: Maya,
July 2008, http://www.unhcr.org/refworld/docid/49749d163c.html.

19 UN Human Rights Committee, General Comment No. 23: Article 27 (Rights of Minorities),! 6.2,U.N. Doc.
CCPR/C/21/Rev.1/Add.5 (Apr. 26, 1994).

130 On the 2003 elections there was a very slight increase in Indigenous representation. Of the 331 municipalities,
105 now have Indigenous mayors, including one Indigenous woman mayor in the municipality of Solol$. However,
out of atotal of 158 deputies elected to the National Assembly, only 15 are Indigenous, of whom one is awoman.O
Minority Rights Group International, World Directory of Minorities and Indigenous Peoples - Guatemala: Maya,
July 2008, http://www.unhcr.org/refworld/docid/49749d163c.html.

31 Historical social practices and apathy in the government continue to result in political exclusion of Indigenous
people, including limited access to the civil service and high public office. While constitutional law permits
universal suffrage, Indigenous people's voting rights are still constrained by exclusionary socia practices. These
involve tedious voter registration requirements, elections scheduled during harvest season and inadequate
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Drawing upon Martin ScheininOsoncurrencen Diergaardt et al. v. Namibia,** for instance,
one may arguethat the extensivede facto restrains on the voting privileges of Guatemalan
indigenouspeoplesviolate their article 25 political rights. To date, however, Guatemalahas

failed to adopt effective measuresto combat widespreadpolitical discrimination against
indigenouspeoples or to safeguard the political righténoigenousvomen.

In orderto achievegenuinecompliancewith the political rights guaranteedinderarticle 25, as
supportedby articles 2, 3, 26 and 27, Guatemalamust effectively prosecutethose who
unlawfully persecutethe membersor associatesof indigenouswomenOspolitical advocacy
groups, it must take stepsto ensurethat indigenouswomen enjoy a reasonableand fair
opportunityto promulgateheir political viewsin the mediain their nativelanguagesandit must
take such measuresas necessaryto capacitateindigenouswomento fully participatein the
political life of the nation.

RECOMMENDATIONS

¥ The Stateof Guatemalashouldstrengthergovernmeninstitutionssuchasthe Office for

the Defenseof IndigenousWomen, the Nationd Committee for the Preventon of

Intrafamily Violence againstWomen, the PresidentialSecretaryfor Women, Female
Survivors of Violence, the National Commission against AIDS, Advocates for

IndigenousWomen, the National CommissionagainstRacismand Discrimination, the
PresidentiaBecretaryfor Peacethe Programfor the Preventiorof DomesticChild Labor
in IndigenousPopulationsthe Unit for the Modernizationof the Judiciary,the Criminal

Public DefenselnstituteO#ndigenousAdvocatesand the Unit of IndigenousPeoplesn

the Ministry of Labor, whose mission consistsin whole or in part of preventing,
punishing and redressing political discrimination agamgdigenousvomen and girls.

¥ The Stateof Guatemalashould provide objective assessmentsf the efficacy of such
programsthat do exist and the extentof their financial supportand humanresources
relative to similarly situated programs.

¥ The GuatemalaNational Institute for Statistics should provide more comprehensive
guantitative and qualitative analysesof political discrimination against indigenous

transportation, all of which serve to limit the numbers who actually vote. It is also reflected in constraints with
regard to seeking election. National political parties restrict the election of their Indigenous members to decision-
making leadership postsin the internal party structure, thereby effectively excluding them from the wider political
arena. Minority Rights Group International, World Directory of Minorities and Indigenous Peoples - Guatemala:
Maya, July 2008, http://www.unhcr.org/refworld/docid/49749d163c.html.

12 T]he Committee, in my opinion unnecessarily, emphasizes the individual nature of rights of participation under
article 25. In my view there are situations where article 25 calls for special arrangements for rights of participation
to be enjoyed by members of minorities and, in particular, Indigenous peoples. When such a situation arises, it is not
sufficient under article 25 to afford individual members of such communities the individual right to vote in general
elections. Some forms of local, regional or cultural autonomy may be called for in order to comply with the

requirement of effective rights of partici pation.CDiergaardt et al. v. Namibia, Commn@ No. 760/1997, Individual
opinion by Martin Scheinin, U.N.Doc. CCPR/C/69/D/760/1996(July, 25 2000).

34



womenand girls, disaggregatinghe databy the intersectionof gender,raceand social
origin.

The Guatemala National Institute for Statistics should analyze the political
underrepresentatioof women (andrelatedissuessuchasilliteracy) by the intersection
of gender, race and social origin.

The Stateof GuatemalashouldpromoteindigenouswomenOparticipationin public and
political life by implementingjob training programsfor current and future female
indigenoudeadersby launchingadultliteracy programsandby undertakingawareness
raising campaignsabout indigenouswomenO$uman rights. The governmentshould
subsidize the transportation, materials and food costs of the indigenous women
participatingin suchprogramsso that lack of resourceswill not discourageghem from
attending.

The Stateof Guatemalashouldinitiate affirmative actionprogramsdesignedo promote
the hiring of qualifiedndigenousvomen in politically relevant positions.

The Stateof Guatemalahouldlauncha campaigrto documenindigenousvomenwhose
birth certificatesor identification cardswere lost during the civil war, or were simply
neveremitted,so that they may registerto vote andtherebyexercisetheir constitutional
right to participat in the political process.

The Stateof Guaemalashouldsubsidizeradio andtelevisionbroadcastig in indigenous
languagedo ensurethat indigenouswomenwill have acces to balancedand reliable
information with respect to political developments in their country.

The Stateof Guatemalashouldtake strongermeasurego protectindigenouswomenOs
rights defendersparticularlythosein the employmentof the governmentfrom violence
and harassment, and to prosecute those responsible for such violations.

The Stateof Guatemalashouldpublish and disseminaten the indigenouslanguagesof
the nation the findings of the Human Rights Committee,the National Institute for
Statisticsand other governmentalagenciesconcerningpolitical discriminationagainst
indigenousvomen and girls.

Guatemala’s Failure to Ensure Women Maquila Workers’ Rights

In March2011,CUNY Schoolof Law studentattorneysrom the IWHR Clinic conducteda fact-
finding mission to Guatemalain order to investigate human rights violations by maquila
companiesn GuatemalaCurrentand former womenmaquila workersidentified the following
human rights issues and violatn™?

IWHR Clinic student attorneys conducted follow up phone interviews with maquila worker organizationsin
October 2011 and confirmed that these human rights issues and violations continue to exist in Guatemala.
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Magquilas engage in njustifiable layoffs due to pregnancy

Pregnancy testing as a threshold requirement to employment.

Women are njusty fired for workerorganizing

Younger women employe@se not being paitbr work done

Somemagquilas are notpaying sow@l security.

Women have ttake pills tostay awake because of employerOs extreme work demands.
Sexual harassment lpsses

Magquila companieschangetheir namesso they can avoid following labor laws and
paying workers their wages due.

The work is hardandtherefew safetyprotectionsSomewomenhave even been killed
Womenwork all day,go homeat 10 or 11 p.m. andrisk their lives walking homein the
streetsso late. Specifically, women must often work extendedhours from October
throughDecembeito meetholiday productiondemandwhich further increaseghe risk

of violencewomenworkersfacewhile travelingto andfrom work during early morning
hours and late atight™*

¥ Women workers remain grossly uninformed of their labor rights.

¥ Therearean insufficient numberof governmentactorsto enforcelabor standardsn the
magquilas.

KK K K KK K K

K K

Discrimination Against Maquila Workers Based on Pregnancy

Womenworking in the maquilas areregularlyrequiredto reportwhetherthey are pregnantasa
conditionof employmentgitherthroughquestionson job applicationsjn interviews,or through
physicalexaminationsjncluding invasively proddinga womanOsstomachby in-housemedical
personnel™ Pregnancytestingis a thresholdrequiremenin many companies>® Womenoften
lie about whether or not they are pregnant, especiallyif they are in the early stagesof
pregnancy”’ Somemagquilas requirethe applicantto supply a certificate, at her own cost, to
prove sheis not pregnant>® Magquila employersengagingin theseforms of harassmenand
sexualdiscriminationare in violation of article 17Ogrohibition againstunlawful and arbitrary
interference with a womanQOs privacy and family.

This CommitteeGjsirisprudencebroadly definesa womanOsght to privacy, free from unlawful

154 Telephone interview by IWHR Clinic with maquila worker organizer, in Barcenas, Guatemala (Oct. 7, 2011) (on
file with IWHR Clinic).

15 HUMAN RIGHTS WATCH, FROM THE HOUSEHOLD TO THE FACTORY: SEX DISCRIMINATION IN THE GUATEMALAN
LABOR FORCE 85 (2002), available at http://www.unhcr.org/refworld/docid/45cc6f092.html.

% I nterview by IWHR Clinic with Comite de Barcenas member, in Barcenas, Guatemala (Mar. 8, 2011) (on file
with IWHR Clinic).

157 Id.

1% HUMAN RIGHTS WATCH, FROM THE HOUSEHOLD TO THE FACTORY: SEX DISCRIMINATION IN THE GUATEMALAN
LABOR FORCE 85 (2002), available at http://www.unhcr.org/refworld/docid/45cc6f092.html.
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and arbitrary interferencesunderarticle 17.**° Given this broad definition, a womanOsgrivate

decisionsregardng her reproductivelife fall within article 17Oscopeand protections.Under
article 17 women working in the magquilas of Guatemalaare protectedfrom unlawful and
arbitrary interferencesor attacksby the Guatemalargovernmentand/or other personswithin
Guateméa. A maquila employer using pregnancytesting as a condition of employmentis
engagingn anunlawful interferencavith awomanOgeproductiveprivacy asthis practicehasno
basisin Guatemalaraw.'®Furthermorethe Labor Ministry of Guatemalahas interpretedthe
Labor Code as prohibiting pregnancyquestioningand pregnancytesting as a condition for
employment® Given thatmaquila companiesontinueto usepregnancytestingasa condition
for employmentthe governmenbf Guatemalas not fulfil ling its obligationunderarticle 17 to
protect women workingnithemagquilas from unlawful interferences.

This Committeehaselaboratedn how the Stateis to regulatelawful interferencesinderarticle
17. The Stateis to employonly competenpublic auhoritiesto gatherinformationrelatingto an
individual's private life.’®> Domesticlegislation regulatinglawful interferencesn a womanOs
privatelife mustspecifyin detail the precisecircumstance which suchinterferencesnay be
permittedandthe authoritydesignatedo conductthe interferences® Effective measureshould
bein placefor personabndbody searchesothatsearchesrecarriedoutin a mannerconsistent
with the dignity of the personbeingsearched® The Governmenif Guatemalas not fulfilling
its specific obligationsunder article 17 to regulatewhen and how a maquila companymay
interferewith womenworkerOsprivate life. First, maquila companiesusingin-house,company
doctorsto conductpregnancyexaminationsiolate article 170sequirementhat only competent
public authoritiesare allowed to gatherinformaion on a womanOgrivate life. Furthermore,
invasiveproddingandpressingon awomanworkerOabdomeris inconsistentvith the dignity of
her person.Given the GuatemalargovernmentORilure to prevent maquila companiesfrom
continuing thesepractices,the Governmentis not fulfilling its obligation under article 17 to
protect women working in theaquilas from unlawful interferences.

139 The Human Rights Committee jurisprudence concerning article 17 ranges from immigration and deportation, to
child custody and visitation to violations of tenancy rights to private residence raids. See Gonzalez v. Republic of
Guyana, Commc( No. 1246/2004, U.N. Doc. CCPR/C/98/D/1246/2004 (Mar. 25, 2010); Vojnovic v. Croatia,
Commc® No. 1510/2006, U.N. Doc. CCPR/C/95/D/1510/2006 (Mar. 20, 2009); Sultanovaet al. v. Uzbekistan,
Commc® No. 915/2000, U.N. Doc. CCPR/C/86/D/915/2000 (Mar. 30, 2006).

180 Guatemalan Constitution, available at http://pdba.georgetown.edu/constitutions/guate/guate93.html;
Guatemalan Labor Code, art. 151, available at

http\://WWW.i lo.org/dyn/natlex/docs/WEBTEX T/29402/73185/S95GTM 01.htm.

181 QGJiven that rights and obligations inherent to the working woman derive from pregnancy and maternity, which
the State protects and whose strict enforcement [the State] ensuresin a special manner, every act or document
through which an applicant for ajob is required whether she is pregnant [sic] or that intends to give her an exam

related to that status, are nulos ipso jure and do not obligate those applicants [to comply].O(quoting communication
(Ietter) from JosZ Gir—na Cano and Jacqueline Ort’z Morales, Consegjo TZcnico y Asesor’a Jur’dica[Technical and
Lega Counsel Department], Ministry of Labor, dated Aug. 10, 2000, Dictamen 250/2000) available at
http://www.unhcr.org/refworld/country,,HRW,,GTM,,45cc6f092,0.html#P453 78608.

82 YN Human Rights Committee, General Comment No. 16: Article 17 (The right to respect of privacy, family,
home and correspondence, and protection of honour and reputation), | 7, U.N. Doc. HRI/GEN/1/Rev.9 (Val. I)
(Apr. 8, 1988).

%3741 8,
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This Committeehassaidthat Stateshavean obligationunderarticle 17 to adoptlegislativeand
other measurego give effect to the prohibition againstarbitrary or unlawful interferencesor
attacks:® The GuatemalarConstitution,section8, article 102(k), lays out the rights of women
workers andrequiresthe regulationof the conditionsin which they work.**® The Constitution
specificallyregulatesmotherhoodor workingwomen.A pregnantvomancannotbe madeto do
any work that would endangeter pregnancy®’ Employersare requiredto provide maternity
leaveaswell aspay a new motherpartof hersalarybeforeandafter herbabyis born®® Women
areentitledto two extrarestperiodswithin the day while they arebreastfeedind®Also, various
articleswithin the GuatemalariLabor Code prohibit firing a pregnantor breastfeedingvoman
unlesssheis in severebreachof her contractdue to her condition!™® Article 152 governs
maternalleavefor pregnanwomen'™ Article 153 of the Labor Codegovernsaccommodations
for breastfeedingnothersand article 154 governsthe wagesfor maternity leave or respite
periods for breastfeeding mothéfs.

Although Guatemaldasenactedawsto addresgheissueof discriminationagainsipregnanand
postpartum women in the workplace, these laws are not effectively prohikiting magquila
employers@ontinueddiscriminationagainstpregnantandpostpartumwomen.Womencontinue
to have difficulty receiving their salary before and after the baby is born, required by the
GuatemalarLabor Code'™ In addition, womencontinueto havedifficulty gettingthe legally
prescribedtwo extra rest periods for breastfeeding™ If the employer allows time for
breastfeedingthis time will somaimesbe reservedat the end of the workday insteadof in the
middle of the day when the womenneedto be breastfeeding’”> The maquila employerwill

inform awomanthatshecanleavework at4 p.m.insteadof 5 p.m.in orderto breastfeed” On
one occasionthe employermadethis announcemenand then locked the doorsat 4 p.m., not
allowing the women to leav¥’

In spite of article 151 of the GuatemalarLabor Code prohibiting the firing of a pregnantor
breastfeedingvoman the practice continuesin the maquilas. One womanwas forced to quit
becauseshewas breastfeeding’® In January the maquila ownersdiscoveredthat she had just
had a child. The employertold her that becauseof her child, she was not at the level of
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173 Phone interview by IWHR Clinic with maquila worker organizer, in Barcenas, Guatemala (Oct. 7, 2011) (on file
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productivity they needed.During the time she was breastfeedingthe employerwas taking
moneyoff her paycheckbecausder productivity hadgonedown. Theytold herthat sheshould
quit, although they would not fire her. The employercontinuedto pressureherto quit until she
signed a card renouncing her job.

The GuatemalamgovernmentJailure to enforcethe Labor Codein a way that protectspregnant
and postpartum women workersCrights is a violation of the State® obligation to adopt
legislative measuresgiving effect to the prohibition against unlawful interferencesinto a
womanOs privacy and family.

Guatemala Failure to Ensure Labor Rights and Freedom of Association

GDwners threaten the workers with closaféhe whole maquila when we try to unioni:
The owners yell and scream at Usions make us feel valued and that our rights are
importantO

B Formermaquila worker, member of Coite de Barcenas, Barcenas, Guatemala.
Interview by IWHR Clinic, March 8, @11.

Guatemalamwomenseekingto unionizein orderto change the maquila working conditionsface
many challengesWomerOgepresentationvithin the few existing unionsis low, with women
making up 2.3% of the membershig”® Employer opposition to union organizing presents
anotherchallenge Employerswill often terminateworkerswho attemptto unionize'® Whena
womanis terminatedfor joining a union, sheis stigmatizedby the maquila industry preventing
her from beinghired by other maquila companiesn the future'® They alsothreatenclosureof
the magquila if the workersunionizeand employverbalabuseto stifle union activity.'®* Owners
often put pressureon the unionsto dismantlebecausehe ownersseekto avoid meetingthe
unionOglemands® Labor authoritiestend to defend and protect multinational corporations
insteadof controlling the labor violationsin the maquilas.*®* WorkesOattemptsto exercig the
right to strike are frustratedby weak law enforcemententities unwilling or unableto protect
workesOrights ** Magquila businessesill frequently changetheir names to avoid following
labor laws, makingthe businesshardto track andfrustratinglabor rights enforcemenefforts X
Maquila businesseslso changenamesto avoid payingwagesowedto workers;no recourses
availableto workers and bankswill not honor checksgiven to workers after the company
changests name.This is frequentlycarriedout by identifying different family membersaasnew

179 |nternational Trade Union Confederation, 2009 Annual Survey of violations of trade union rights - Guatemala,
fslj()ne 11, 2009, available athttp://lwww.unhcr.org/refworld/docid/4c52caeall.html.

1d.
8 Interview by IWHR Clinic with Comite de Barcenas member, in Barcenas, Guatemala (Mar. 8, 2011) (on file
with IWHR Clinic).
182 Interview by IWHR Clinic with Comite de Barcenas member, Barcenas, Guatemala (Mar. 8, 2011) (on file with
IWHR Clinic).
183 Id.
184 Id.
185 |nternational Trade Union Confederation, 2009 Annual Survey of violations of trade union rights - Guatemala,
June 11, 2009, available athttp://www.unhcr.org/refworld/docid/4c52caeall.html.
1% Director of Comite de Barcenas, Address at International Women( Day Celebration (Mar. 8, 2011).
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owners;evenwhencompaniedegitimately changeownership the new ownersdo not honorthe
prior ownersO debts to its werk™’

Article 22 protectsa womanOsight to form as well as join a trade union’® Furthermore,
Guatemalarlaw prohibits firing a worker for joining a union®*® Under the law, an employer
would be sanctionedor takingsuchanactionby eitherhavingto paya fine of 1,000quetzales™®
or would haveto reinstatethe employeewithin 24 hours of the termination.In addition, the
employerwould be requiredto pay the employeedost wages-"* While Guatemalahascodified
certainprotectionsfor womenjoining unions,the reality is thatma?mla employerscontirue to
dismissand stigmatizewomen workers who attemptto unionize.™ The StateOgendencyto
defendand protectmultinational corporationsinsteadof controlling and sanctioningemployers
that interferewith a womanOsight to unionizeis a violation of the GuaemalangovernmentOs
obligations under article22

This Committee has said tHaéedom of association relates not only to the right tam fam
associatiorbut alsoguaranteetheright of suchanassociatiorio freely to carry out its statutory
activities’® The protectionsaffordedby article 22 extendto all activities of an associatiort™
The GuatemalarLabor Code specifically regulatesthe formation of the union as well asthe
regulation of the unionOsctivities!*® Even though legislation is in place to protect union
actiity, maquila employersrestrictthis activity by threateningclosureof the plant and using
verbal abuseto intimidate femaleworkers Thesethreatsand presureinterfere union activity.
The GuaemalangovernmentOilure to preven the maquila ownersfrom engagingin these
types of scare tactics is a violation the StateOs obligationsautider22 of the Covenant.

GGirls are at risk of the traditional machista patriarcal system thiestihysical, moral
and psychological mistreatment to keep women opre@®ddaguiladora worker and
member of ComitZ de Barcenas, in Barcenas, Guatemieiew by IWHR Clinic,
March 8, 2011

RECOMMENDATIONS

¥ Addressin the next Statereport,legislationadoptedand measuresakento combatlabor
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rightsviolations,specificallyemployerOisiterferencenith unionactivitiesandpregnancy
based discrimination.

Enactlegislationthat explicitly prohibitsany conpany, public or private,from requiring
that womengive proof of pregrancy status,contraceptiveuseor any otherinformation
relatedto reproductivechoice and healthin orderto be consideredor, gain, or retain
employment.

Enactlegislationthat providesa causeof action and remedyfor womendiscriminated
against based on her reproductive state by her employer.

Adopt legislation that prohibits all forms of discriminationagainstwomen within the
workplace.This legislationmusttakeinto accoun different forms of sexualharassment,
such as corporal punishmentand verbal abuse.It should addressvarying levels of
employeraccountabilityandfinancialliability. Sexualharassmerniegislationshouldalso
take into accountthe spectrumof work environments,specifically mentioning sexual
harassmentwithin the magquilas in line with CEDAWOsconcluding observations
(CEDAW/C/GUAICO/7,para. 30)

Enactlegislationto establishpenalties,jncluding fines, to punishcompaniesforeign or
domestieowned, hat engage in pregnhantyased sex discrimination.

Conduct timely and periodic unannounceavisits to magquilas to investigate hiring
practices and inspect working conditions.

Enact legislation that explicitly prohibits any company, public or private, from
stigmatizinga womanfor joining or establishinga tradeunion. Providea specificremedy
for a woman who is stigmatizdry her employer.

Implementa national public educationcampaignaboutsex discriminationin the labor
force and remediesavailable to injured parties. Include proactive measuressuch as
comprehensivéegal literacy programsfor legal professionalandfor the public at large
on the Convention,its Optional Protocol,and on womenOkbor rights asrecommended
by the CEDAW committee.
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II. APPENDIX A: SIGNATORIES TO THE SHADOW REPORT

International WomenOs Human Rights (IWHR) Clinic at the City University of New York
(CUNY) School of Law(http://www.law.cuny.edu/clinics/clinicalofferings/IWHRC.html

ThelWHR Clinic, foundedin 1992, is partof Main StreetLegal Servicesof the clinical program
at the City University of New York School of Law. IWHR combinesthe education of
progressivelaw studentsin using human rights with partnershipwith women activists ard
lawyersin the United Statesandabroadwho areseekingto usethe frameworksandmechanisms
of internationallaw and humanrights to advancethe human rights of women. IWHR is
recognizedor its expertiseandcontributionsto genderjurisprudenceandthe practiceof human
rights.Recently the IWHR patrticipatedn shadowreportsbeforethe CommitteeAgainstTorture
and the Committeeon Economic, Social and Cultural Rights with respectto ChileOdan on
abortions. IWHR partneredwith MADRE on the factfinding mission in March 2011 to
investigate human rights violationsfered by Guatemalan women.

MADRE (www.madre.org)

MADRE is an internationalwomenObumanrights organizationthat works in partnershipwith

communitybasedvomens organizationsvorldwide to addressssuesof healthandreproductive
rights, economicdevelopmentgeducationand other humanrights. MADRE advancesvomen$

humanrights by providing resourcesndtrainingto enableits sisterorganizationso meeturgent
needsin their communites and partnerswith womento createlong-term solutionsto the crises
they face. Its programsareasare: PeaceBuilding, Womens$ Health & CombatingViolence
Against Women,and Economic& EnvironmentalJustice. MADRE works towardsa world in

which all pe@le enjoy the fullest rangeof individual and collective humanrights; in which

resourcesare sharedequitably and sustainably;in which women participateeffectively in all

aspectf society;andin which peoplehavea meaningfulsayin policiesthataffecttheir lives.
MADREOgision is enactedvith anunderstandingf the inter-relationshipbetweerthe various
issuesit addressesnd by a commitmentto working in partnershipwith women at the local,
regionaland internationallevels who shareits goals MADRE is also a proud memberof the
WomenHumanRights DefenderdnternationalCoalition, a resourceand advocacynetwork for

the protection and support of women human rights defenders worldwide

MUIXIL

MUIXIL is a Guatemalamrganizatiorthatfocuseson the political, economicand culturalrights

of Ixil Mayanandotherindigenousvomenin GuatemalaThe missionof Muixil is to strengthen
the Ixil communityin Ixil country,a historically isolatedMayanfarming communitylocatedin

the northernmostoutcrop of the GuatemalaHighlands. Muixil representsvomen from three
indigenouscommunitiesin the Departmentof EI QuichZ (Nebaj, Cotzal and Chajul), with a
mandateto makeliving conditionsbetterfor its constituentsy supportinglocal economicand
socialdevelopmenprojects.lt appliesfinancialandhumanresourceso train indigenousvomen
in their political, cultural,economicandsocid rights,andit engagesn mentoringprogramsthat
provide indigenouswomen with practical skills such as thoserequiredto producetraditional
textiles, raise livestock and plant crops on a small scale. The organizationalso provides a
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culturally sensitiveforum where indigenouswomen can expresstheir concernsand seek out
solutions in solidarity with one arfwr.

ComitZ de Becenas

Women WorkersOComnittedComitZ de Barcenaswas founded in 1997 to combat labor
violations against women in the sweatshopsof GuatemalaCity, the Women WorkersO
Committeenow fights for womenOsghts on andoff the factory floor. The Committeeworks to
meeturgentneedsn the communityof Barcena, a makeshiftandmarginalizecheighborhooan
the edgeof GuatemalaCity, and to advancethe rights of women and young peoplethrough
programgo promotehealthandwell beingof womenandchildrenin the workplace,schooland
community. The Committee hosts trainings for maquila workers addressingworkplace
violations and informing women of their rights as workers. The Committeealso documents
violations and pursueslegal remediesfor womenworkers. The Women WorkersGCommittee
providesa safeandsupportivespacefor womento discusssexualandpsychologicalbuseghat
occur in their homesand workplaces.The Committee also runs educaibnal programsfor
communitymemberghat focus on sexualandreproductiverights. BecauseSpanishis a second
languagefor many of the indigenouswomen in Barcenas,the Women Workers@Committee
providesSpanishinstructionaswell ascomputerliteracycoursesTheseprogramsare designed
for both youth and adults. Currently, the literacy programsboast5,500 women, children, and
youngadults.In responseo the continuedhigh murderratein Guatemalathe WomenWorkersO
Committee has created neighborhood watch groups in order to provide additional safety
measures.

WomenOs Link Worldwidgvww.womenslinkworldwide.ory

Womens Link Worldwide is internationalhumanrights nonprofit organizationworking to

ensurethat genderequality is a reality worldwide. Foundedin 2001, Women$ Link has
501(c)(3) status in the United States, foundation status in Spain and nongovernmental
organizationstatusin Colombia,aswell asregionalofficesin Europe(Madrid, Spain)andLatin

America (Bogot}, Colombia). WomenOd.ink takes a multilayered approachto advancing
womens rights. WomenOd.ink maintainsa stateof-the-art body of information with court

decisionsfrom aroundthe world and with strategiesfor working with courtsand tribunalsto

advancewomens rights and genderjustice. They critically examinethe structure,actors,and

argumentsavailablein a givencontextwith the purposeof identifying the moststrategicavenues
to addressissuesof concern. They conduct field-basedresearchwhen information is not

availableandit is necessaryo undertakestrategiclitigation in areasof concern.They identify

and litigate casesthat will have an impact beyondindividual interestsby changingpolicies,

practices setting precedentpr creatingsocial change Finally, WomenOsink offers technical
assistancéo advocatesNGOsandothersto work strategicallywith the courtsto promotegender
equality through the development and implementation of human rights standa

Colectivo Artesana

Colectivo Artesanais an organizationthat works to createa collective life free of violence
especially for women. We are a collective composedof feminists, artists, athletes, and
professionalsWe work and organize with women deprived of their liberty and with their
families. We are membersof the Womens®&ectorand part of the feministwomenOmovement
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for humanrights. We beganour work with an artistic expressiorproject with more than 150

female detainees Our objective consistsof developingthe expressivecapabilitiss amongst
womenthat allows themto reachtheir full potentialand discoverotherforms of how they are
relatedto thosein their communityandtheir environmentRecognizinghe problematicsituation
that families of our membersconfront, we attendto thar familiesin a holistic manner We

implementedhe programSANARTE to attendto femaledetaineesandtheir childrento assure
that Stateinstitutions provide the requiredlegal and psychosociakervices We recognizethe

enormouscapacitythe womenhaveashumanbeingsto resistandrebuild themselvesn theface

of adversity and difficult situationsin life. Our programsalso focus on having women be

responsiblebuilders of their reality. This meansthat we use an approachthat allows women
deprivedof their liberty to adaptto conditionsin prisonandto find meaningand copewith the

repressivegxclusionary discriminativecontextand have a humaneand deeply transformative
experience.

Guatemala Human Rights Commissidrtp://www.ghrcusa.org)

Foundedin 1982, the GuatemalaHuman Rights Commission/lUSA(GHRC) is a nonprofit,

nonpartisan humanitarianorganizationthat monitors, documents,and reportson the human
rights situationin Guatemalaadvocategor survivorsof humanrights abusesn Guaemala,and

works toward positive, systemicchange GHRC was foundedto monitor, documentandreport
on the humanrights situationin Guatemalato educatehe United Statespublic andgovernment
about the humanrights situationin Guatemala;to advocatein Washington,D.C. for better
United Statespolicy decisiongegardingGuatemalaandto supportandadvocateor the victims

of the repression.
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