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Introduction 

We express our sincere respect and gratitude for ceaseless efforts for which the Committee (CCPR) has been taking towards the implementation of the International Covenant on Civil and Political Rights.

In the concluding observations for the Japanese periodic report based on the article 40 of the Covenant, which were submitted to the Japanese government on 31 October 2008, the Committee requested that the Japanese government submit within a year information on the follow-up of the four elements (paragraphs 17,18,19 and 21) connected with the criminal procedure, which is one of the most undeveloped matters in Japan, expressing its concern about various domestic situations of human rights.

We understand that the above requests of the Committee are surely based on its deep concern about the situation of human rights in Japan and on its passion asking for resolving it. 

But, although the Committee expressed its grave concern, the Japanese government has not yet addressed its improvement.

Judging from such an attitude of the Japanese government, it is doubtful whether the information on the follow-up reflects the actual situation in Japan.

We have already submitted the parallel report against the Japanese periodic report in which we expressed our opinion on the four elements above. And, in the light of the attitude of the Japanese government, we would like to express our opinion on the two elements (paragraphs 19, 21) once more that, in particular, we consider them to be important ones (it means that these two elements above are the ones which should be immediately improved in consideration of political and social situations in Japan, not meaning that we consider the other elements to be less important ones), and furnish the additional information which was newly disclosed afterwards.

1. Coercion of False Confessions by Interrogations under the Detention with Long-Duration (Articles 7, 9, 14)- paragraph 19

A. Summary and proposals

The Japanese government should make documents by the use of video-recording devices during the entire duration of interrogations, and in a criminal court, disclose all documents without delay at the time when formal requests are submitted by suspects and defendants or defense counsel.

B. Concerns and recommendations of the Committee     

In the concluding observations of the Committee on 28 October 2008, the Committee recommends that the State party “ensure the systematic use of video-recording devices during the entire duration of interrogations, with a view to preventing false confessions, guarantee the rights of suspects under article 14 of the Covenant” and “acknowledge encouraging courts to rely on modern scientific evidence rather than on confessions made during police interrogations.”
C. Response of the Japanese government       

The Japanese government still denies the necessity of the use of video-recording devices during “the entire duration of interrogations.”
The reason why the Government denies the recording during “the entire duration of interrogations” is that the recording and transcribing require significant time and labor, and that recording all interrogations diminishes the effect of investigations.

Recently, being severely criticized by the Committee, as well as by public opinions in the inside and outside Japan, the Japanese government suggests that video-recording devices will be used for “a part of the interrogation”, and it has already implemented the video-recordings experimentally for some cases.

However, the Japanese government considers that the judgment of the use of video-recording devices for the “interrogation process,” or of which part of the ”interrogation” of long duration should be recorded, entirely depends on investigation authorities. And the disclosure to the suspect and its defense counsel is primarily put under the judgment of investigation authorities. (But, if the existence of video-recordings becomes appeared during the trial, the suspect and its defense counsel are able to ask for the disclosure against the court.)

D. Opinions

(1) In Japan, the criminal procedure is laid emphasis on whether there is the confession of the defendant or not. And, in the case that there exists the confession of the defendant, there is a growing tendency that the judgment based on objective evidence is treated in a perfunctory manner.

Therefore the endeavor of investigation authorities is concentrated on obtaining the confession of the suspect, and they force him to confess, threatening by words or sometimes by violence.  

And, in the case that the suspect denies a charge, the denial is regarded as the evidence that fears destroying the evidence concerned, and leads to the detention of a long duration decided by the court.

As a result, the suspect has a tendency to confess in accordance with the intention of investigation authorities, and it is not rare for him to confess occasionally to the contents of the case, which are different from the fact.

Needless to say, the detention with long duration and the undue emphasis on confessions in Japan are violating the right of silence, which is regarded as the important human rights of suspects.

But, more awful thing is that the court recognizes false confessions coerced by investigation authorities and then sentence the suspect to guilty.

(2) After the concluding observations were released, a false-charge case based on false confessions was newly made public. Following is the Ashikaga case.

<Outline of the Ashikaga case>  

　On 12 May 1990, a four-year-old girl was disappeared in Ashikaga, Tochigi, on 13th the following day, she was found dead in a riverbank nearby. The police started the investigation as the case of kidnapping and murder, but any suspect was arrested even if it passed for one year.

  Based on information by doing legwork, the police began to suspect Toshikazu Sugaya (45 years old in those days), who was a driver of the kindergarten. 

  Confiscating the garbage that Sugaya threw away, the police carried out a DNA test, which was not formally established then, and concluded that his DNA type matched that of body fluid on the victim’s underwear. On 1 December 1991, they recognized Sugaya as the murderer and arrested him.

  Although Sugaya denied it at first, police officers pulled his hair, kicked him and accused him by showing the existence of “forensic evidence.” Finally he made confessions according to the police’s intention.

  Sugaya retracted the confessions during his first trial and claimed his innocence. But on 7 July 1993, the Utsunomiya District Court sentenced him to imprisonment for life mainly on the basis of his “confessions” and DNA test results. And the Tokyo High Court sustained the judgment on 9 May 1996 and the Supreme Court likewise on 17 July 2000, and his guilt was finally established. 

During the trial of the Supreme Court, his defense counsel, referring to the original DNA test based on Sugaya’s hair, demanded a new DNA test by indicating that there is a possibility of the error in the DNA test conducted by the police. But the Supreme Court denied the necessity of the new DNA test and supported the judgment based on the credibility of Sugaya’s confessions and of the result of the DNA test by the police. So the judgment was confirmed.

After the release for the first time in 17 years, Sugaya expressed his feelings of when he made confessions: “no one believed me whenever I said all day long that I was innocent,” “I got scared of detectives, so that I said that I committed it regardless of considering my future,” and “at that night, I was thinking of it (the situation of the crime) and making up a story in prison.” And for the judges in those days, he expressed, “I was thinking that they could understand my innocence, so I feel I was betrayed,” “I am innocent. I want to say that my lost life should be restored.”
<Process to the retrial decision>      

 Sugaya’s defense counsel demanded a retrial to the Utsunomiya District Court on 25 December 2002 for reasons that DNA test skills was not established at the time of 1991, the DNA type from body fluid on the victim’s clothing did not match Sugaya’s type resulted from DNA tests conducted by his defense counsel, and his confessions were significantly incompatible with other objective evidence. But the court turned it down on 13 February 2008.

Sugaya’s lawyers immediately appealed to the Tokyo High Court and, in December of the same year, the court has finally decided to admit the new DNA test. 

The High Court showed that DNA tests performed by two different experts both conducted by the defense counsel and prosecutors did not match the results of DNA tests respectively. On 8 May 2009, the Tokyo High Public Prosecutor’s Office halted Sugaya’s imprisonment and ordered to release him. It has already passed more than 17 years since his arrest on 1 December 1991.

And on 4 June 2009, the retrial was decided and Sugaya and his lawyers call for the court to make clear why he was convicted erroneously. 

During the retrial, it became obvious that there are recording tapes having recorded the investigations of two different cases (he was not both indicted) for which Sugaya was being interrogated. 

In these two different cases, he made confessions after his first denial. So his defense counsel asked for the disclosure of the recording tapes in order to make clear why he confessed to kidnapping and killing, but the disclosure has been firmly denied by the Prosecutors.

(3) Lessons from the Ashikaga case      

The Ashikaga case is that of a typical false charge caused by false confessions. Sugaya’s attitude changed from the denial to making confessions in despair after police officers pulled his hair, kicking him and showing a false DNA test result. 

The three courts involved in the Ashikaga case could not find that Sugaya's confessions are false despite he denied it during the trials.

Sugaya’s innocence having become clear depends on the results of his patience and the endeavor of his supporters including the defense counsel, who have tried to justify his innocence.

But every victim of a false charge cannot necessarily continue such endeavor. Even in this case, if all process of Sugaya’s interrogations had been videotaped, he would not have been driven into making confessions, and the courts could have immediately made clear that the police forced him to confess, even if he made false confessions.  

The Japanese government is only satisfied with the “selective use” of video-recording devices during interrogations, not with “the use during the entire duration” of interrogations recommended by the Committee.

But, if it is not video-recordings “during the entire duration of interrogations” of the suspect who denied it, the procedure of authorities, and the suspect who made confessions after the denial, we cannot make a judgment on whether such confessions were made voluntarily, and cannot show the effect which restrains investigation authorities from conducting aggressive interrogations.

On the contrary, if only play-up-to scenes video-recorded after the suspect was forced to make confessions, are made public, it will be not only almost impossible to clarify that the confessions are of falseness, but also such scenes will produce the effect which enhances the credibility of false confessions.

The selective use of video-recording devices during interrogations which the Japanese government suggested its introduction, will rather lead to a growing harmful influence.

And the Government does not impose duty on investigation authorities to show the existence of electronic video-recordings, it rather demands that they decide the necessity of the disclosure. 

Even in the Ashikaga case that has already become a false charge, investigation authorities have being continued to deny the disclosure of the video-recordings.

Therefore, when suspects, defendants and defense counsel request it at least, the Government should impose duty on investigation authorities to disclose all electronic video-recordings they possess. Otherwise, it will be difficult to prescribe the effects that lead to the elimination of false confessions and the control of illegal interrogations by investigation authorities.

(3) Conclusions

Accordingly, we strongly call on the Committee to demand once again that the Japanese government “establish all electronic video-recordings during the entire duration of interrogations” and also to recommend that the Government “disclose all electronic video-recordings without delay at the time when suspects, defendants and defense counsel request it in a criminal court.”  
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