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1. Introduction 

1.1 This Submission has been written for the Human Rights Committee to assist the task force in adopting a list of issues on Kenya’s Third Periodic Report under Article 40 of the International Covenant on Civil and Political Rights, scheduled to occur during its 103rd Session. It has been written in response to Kenya’s Third Periodic Report (CCPR/C/KEN/3)
1.2 This Submission has been prepared by Minority Rights Group International (MRG). MRG is a Non-Governmental Organisation (NGO) working to secure the rights of ethnic, religious and linguistic minorities worldwide, and to promote cooperation and understanding between communities. MRG has a consultative status at the United Nations Economic and Social Council (ECOSOC), and observer status with the African Commission on Human and Peoples’ Rights. MRG is registered as a charity in the United Kingdom.
2. Executive Summary 
2.1 In spite of Kenya being a signatory to ICCPR and several other Human Rights Conventions, there is still a distinction and exclusion, in terms of treatment, against certain communities by the Kenyan Government. A number of gaps are evident in the country regarding the understanding and appreciation of minority rights. Historical injustices and marginalisation against minorities in Kenya have not been addressed to date. 
2.2 In addition to discriminatory Government policies, minority groups are faced with several other challenges that further disadvantage them. The level of illiteracy and non-awareness of their rights curtails their ability to challenge the Government. In addition, most minority communities occupy areas that are geographically difficult to reach which means that penetration of essential Government services (e.g. water, roads, and health facilities) is very low.
2.3 Beginning during the Colonial period and continuing thereafter, many minority communities have been evicted or threatened with eviction from their ancestral lands by the Government with no prior consultation or compensation. For example, the Mau Forest is the Ogiek people’s only home, and they rely on it as the main source for their livelihood. However, with an increase in the general population, other communities began to settle in the Forest. This posed a threat to the country’s natural resources as the Forest is one of the major water reserves in Kenya. The Government intervened and evicted some of the people living in the forest (the Ogiek live at the periphery of the forest). Although the Government acted in the general interest, it failed to acknowledge the right of the Ogiek people to remain there as they are the original and legitimate occupants of the Forest. The Government failed to provide them with alternative land or compensation. In short, the Government took away the only resources of the Ogiek people and left them to cope on their own. However, this chain of events is not only familiar to the Ogiek people but also to other minority groups in Kenya. The Endorois community, for instance, suffered a similar fate when they were evicted from their land around Lake Bogoria in the Rift Valley.
2.4 Therefore, the submitting organisation encourages the Human Rights Committee to consider asking the Kenyan Government the following questions with regard to Kenya’s third periodic report:
2.5  Article 2

Q1: Please provide information on how the Government plans to ensure that revenue collected from Mau Forest, Lake Bogoria and Lake Baringo are invested in bettering the lives of local minority communities.
Q2: How does the Government plan to ensure that Vision 2030 projects, such as the Lamu Port and Lamu-Southern Sudan-Ethiopia Transport (LAPSSET) Corridor and developments in the Tana River Delta, have safeguards to protect minority rights? 

Q3: Does the Government have any intention to amend the Political Parties Act 2007  to allow parties to represent minority issues and ensure that national institutions are accessible for minorities?

Q4: How does the Government plan to address the finding of the National Cohesion and Integration Commission in April 2011
 that only 20 out of over 40 listed Kenyan communities are statistically visible in the civil service?

Q5: What specific measures are being taken to ensure that minority communities are represented in higher level posts in the civil service? 

2.6  Article 16 
Q6: How does the Government plan to implement the African Committee of Experts on the Rights and Welfare of Child’s (ACERWC) decision
 in favour of the Nubian children to gain Kenyan citizenship, which recommended that Kenya takes ‘all necessary legislative, administrative, and other measures in order to ensure that children of Nubian descent in Kenya, who are otherwise stateless, can acquire a Kenyan nationality and the proof of such a nationality at birth.’?

2.7 Article 26 
Q7: What concrete steps are being taken to ensure that Muslims are not discriminated against through anti-terrorism legislation and arbitrary detentions? 

2.8 Article 27 

Q8: What progress has been made in ensuring that provisions in the new Constitution relating to minorities have been implemented within Kenya’s statutory and policy frameworks?

Q9: How does the Government plan to address the fact that the destruction of traditional habitats has restricted access to sites of worship for communities such as the Ogiek in the Mau Forest, and the Endorois at Lake Bogoria?   
Q10: What steps have been taken to implement the quota system, particularly in schools in marginalised areas? Does the Government have any data to support progress made in implementing the quota system in such areas?
3. Article 2 : Prohibition of Discrimination 

A. Addressing Inequalities in Post-Election Policies
3.1 Following the election of incumbent President Mwai Kibaki in December 2007,                the disputed election results triggered violence which killed more than 1000 people, often on an ethnic basis.  The ethnic dimension to the conflict was primarily between Kalenjins and Luos, who supported the opposition, against President Kibaki's Kikuyu community.
3.2 Kenya acknowledged in its State Report
  that the post-election violence of 2007-2008 stemmed from ‘ethnic and societal tensions.’  It further stated that it was committed to addressing ‘geographical, historical, economic and developmental inequalities’ which caused the violence through measures which had been taken since to ensure public resources are ‘distributed equitably’ as far as is ‘practicable geographically.’

3.3 However, the effectiveness of these post-election policies in reaching minority groups which have suffered historical inequalities is questionable. Although resources are allocated for infrastructural development in areas where most minorities are found, these minorities do not benefit from them. Indeed, despite the fact that land belonging to minorities has been converted to national assets, the revenue collected from, for instance, Mau Forest, Lake Bogoria and Lake Baringo, do not benefit the local minority communities. Moreover, the areas occupied by minorities lack effective road networks and other means of communication.
3.4 Furthermore, it is difficult to measure the effectiveness of post-election policies as there is a lack of disaggregated data on the situation of minorities such as poverty, health and educational indexes. 
Recommendations

3.5 Whilst the State Party has provided data for minority communities in IDP camps who have been settled, post-election policies should place greater emphasis on targeting minority communities, specifically with regards to land ownership and the development of local infrastructure. 

3.6 Furthermore, revenue collected from areas such as Mau Forest, Lake Bogoria and Lake Baringo, which mostly have minority inhabitants, should be invested in bettering the lives of local minorities. 
B.  Political Participation for Minority Communities/ The Political Parties Act 2007

3.7 Kenya’s State Report
  cites the Political Parties Act 2007, with regards to its provisions which focus on non-discrimination. The Act prohibits the registration of any party which is founded on, amongst other things, an ethnic basis or which uses words, slogans, emblems or symbols which could arouse ethnic, tribal, regional, linguistic or religious division. Furthermore, it also prohibits the registration of a party that has a constitutional or operational basis that provides in any way for discriminatory practices contrary to the provisions of the Constitution or any written law.

3.8 Whilst the Political Parties Act 2007 does prevent the registration of parties with discriminatory motives, it also prevents parties from representing minority issues, which is detrimental to the protection of minority rights. 

3.9 Beyond the Political Parties Act 2007, minority participation in political affairs is  further restricted as members of some communities are unable to participate in the affairs of political parties and elections for the simple reason of not having identity documents. 
Recommendations

3.10 The Political Parties Act 2007 should be amended to allow for political parties to represent minority issues and for national institutions to made be accessible for minorities.
3.11 The State Party should ensure that all Kenyans including members of minority communities have access to identity documents to facilitate them to participate in elections and affairs of political parties of their choice.

C. Representation of Minorities in Public Institutions/ The National Cohesion and Integration Act 2008

3.12 In order to address discrimination on the basis of ethnic or religious grounds, the National Cohesion and Integration Act was passed in December 2008.  This established the National Cohesion and Integration Commission to oversee the implementation of the Act. 

3.13 The State Report
  refers to the non-discrimination provisions of the Act with regards to public entities. Specifically, the provisions state that all public entities must seek representation of diversity in employment of their staff who shall not comprise of more than a third from one tribe.

3.14 However, these provisions have not been implemented in practice. An assessment conducted by the National Cohesion and Integration Commission found that only 20 out of over 40 listed Kenyan communities are statistically visible in the civil service in April 2011.
 Furthermore, some 23 communities have less than 1% presence in the civil service. Most cases of minority employment took place at a lower level, in Ministries which were not well resourced, Furthermore, in contrast to minority underrepresentation, the dominant Kikuyu and Kalenjin communities made up close to 40% of the entire civil service.
.  Recommendations

3.15 The State Party, working closely with the National Cohesion and Integration Commission, needs to ensure that the provisions of the National Cohesion and Integration Act 2008 relating to diversity in public entities are implemented in practice. Specifically, there needs to be a more proactive approach taken in encouraging employment of minority communities in the civil services, particularly in higher positions.
D. National Land Policy 2009/ National Land Commission 
3.16 In 2009, through the adoption of a new National Land Policy, Kenya put in place a series of far-reaching land reforms, which have yet to be fully implemented, to address inequalities. . Section 67 of Kenya’s new Constitution also established a body known as the National Land Commission to manage public land and to make recommendations to Parliament. The State Report
 cited with regards to the 2009 Policy that it: 
- provides a framework for management and administration of land and its resources
- allows for the repossession of public land; 

- allows for the harmonization of land laws to ensure better and more effective land administration;
- recognizes informal settlements and marginalized groups (such as that of the Ogiek); and
- provides a master plan to guide optimal use of natural resources.
3.17 However, despite these assurances from the state, minority and indigenous communities, such as the Ogiek and Endorois, are not given the freedom to manage their land or benefit from the resources of reserves or natural parks. This is particularly the case in light of the fact that the policy’s aim of ‘better and more effective land administration’ is subject to multiple interpretations depending on the relevant party.  
Recommendations

3.18 The State Party and specifically the National Land Commission should place greater emphasis in land policies on ensuring that minorities should be allowed to participate in the management of national parks, and should benefit from any profits from these lands.
3.19 The State Party should ensure that there is greater representation of minority communities on the National Land Commission to prevent any potential discrimination and to lobby for a greater emphasis on minority land rights. 
E. Economic/ Developmental  Policies: Vision 2030/ Economic Stimulus Programme 2009 
3.20 Vision 2030 is Kenya’s development plan from 2006-2030 which aims to transform Kenya into a ‘middle-income country providing a high quality life to all its citizens by the year 2030’. The Economic Stimulus Programme 2009 (ESP) was introduced in the 2009/2010 budget speech in Parliament, with the aim of promoting growth and development following the post-election violence. The State Report
 noted that the ESP is anchored by the principles of Vision 2030 and the recognition of global concerns on environmental sustainability. 
3.21 Vision 2030 acknowledges the special circumstances of previously marginalised communities. In this respect, Vision 2030 offers a chance to respond to imbalances in regional development, and to reduce poverty and inequality. However, projects which have the intention of creating wealth and investment need to assess the potentially negative impact on the lives of minority communities and their production systems.  
3.22 One of the flagship projects of Vision 2030 is the LAPSSET Corridor which, when completed, will be the second largest transport corridor in the country. The project is partly taking place in Lamu Town on Lamu Island, which is home to numerous minority and indigenous communities, including Bajuni, Boni, Sanye and Swahili. When completed, the project will comprise of a port, an international airport and refinery at Lamu, and a labyrinth of roads, railways and pipelines across Kenya, Ethiopia and Southern Sudan. The project has required an influx of skilled workers from outside the region who are gradually affecting the culture of the local people. The workers are dominating local institutions and have caused local communities to become marginalised. Furthermore, the development is likely to affect adversely the local environment. The local people have not been consulted and are worried about their future. 
3.23 Future projects under the national development plan which are currently at a planning stage include developments in the Tana River Delta. The area has been highlighted in Kenya's national development planning as an area for expansion of large-scale irrigated agriculture which has led to a number of schemes (for food and biofuels) coming forward. The Delta is the only dry season grazing refuge for local pastoralist communities (Wardei and Orma) who have used the land for centuries. If the planned projects go ahead they will take up an area of over 110,000 ha (270,000 acres – nearly three times the size of Amboseli National Park). The local people will lose their land, livelihoods and the wildlife. 

Recommendations

3.24 The focus of Vision 2030 should be realigned to incorporate safeguards for minority communities and the protection of their livelihoods and the local environment. This applies for both ongoing projects such as the LAPSSET Corridor and projects at planning stage, such as the developments in the Tana River Delta. 
3.25 The State Party should endeavour to provide statistics periodically relating to the socio-economic status of minority and indigenous communities in areas where economic and developmental projects are taking place. This will assist in monitoring, and if necessary, remedying the effects of the projects on the communities. 
4. Article 16 : Right to Recognition under the law 

A. Citizenship Rights and Identity Documents

4.1 Traditionally, numerous minority communities, including Somalis, Nubians and Coastal Arabs have faced considerable difficulties in obtaining rights associated with citizenship and/or identity documents. This is despite the fact that some communities, such as the Nubians, have been living in Kenya for more than a 100 years, thus qualifying for citizenship. These challenges were acknowledged in the State Report
 which suggests that the ‘standard is higher’ for these communities to obtain official documentation.
4.2  The State Report
 however maintained that there was ‘evidence’ that registration procedures which have been viewed as ‘discriminative’ in the past were being ‘redressed’. Specifically, the report suggests that national institutions are taking steps to streamline the registration process.
 The streamlining of the process is supposed to have been expedited following the Nubian Community Communication at the African Commission on Human and Peoples’ Rights. 
4.3 However despite such measures, there have been continued difficulties for minority communities to be granted citizenship and/or identification documents. This severely restricts, if not bars, their access to healthcare, education, employment and all other rights attached to citizenship.
Recommendations

4.4 The State Party should seek to remove the continued barriers to citizenship and identitiy documents for minority communities. Specifically, with regards to the Nubian community, the state should speedily implement the African Committee of Experts on the Rights and Welfare of Child’s (ACERWC) decision in favour of Nubian children to gain Kenyan citizenship, which recommended that Kenya takes ‘all necessary legislative, administrative, and other measures in order to ensure that children of Nubian decent in Kenya, that are otherwise stateless, can acquire a Kenyan nationality and the proof of such a nationality at birth.’

5. Article 26: Non-discrimination and Equal Protection under the Law

A. Discrimination Against Muslims and Anti-Terrorism measures

5.1 Kenyan Muslims have traditionally faced discrimination in the issuance of passports, national identification cards, employment and access to quality educations. However, in recent years, following the 1998 United States Embassy bombings in Nairobi, this discrimination has gained a new facet through anti-terrorism measures. These measures have resulted in the arbitrary arrests of Kenyan Muslims both in Kenya and abroad. Al-Amin Kimathi was arrested in 2010 after travelling to Uganda to observe court hearings of Kenyan suspects in the July 2010 bombings in Uganda’s capital city Kampala that killed 76 people. Kimathi spent over year in prison in Uganda.
Recommendations

5.2  Muslims should not be discriminated against through anti-terrorism legislation, particularly through arbitrary arrests. The State Party should provide Kenyan Muslims who are detained in other countries all necessary consular assistance, as well as ensure through diplomatic representations that they are not being held arbitrarily and that their right to a fair trial is fully observed.  
6. Article 27: Protection of the rights of ethnic, religious and linguistic minorities

A. General Constitutional Provisions relating to Minorities 

6.1 Based on a referendum on 4 August 2010, the majority of Kenyan voters passed a new Constitution. The Constitution has several new general provisions either relating directly or indirectly minority rights which are cited in the State Report.
 These include the preamble which states ‘proud of our ethnic, cultural and religious diversity and determined to live in peace and unity as one indivisible sovereign nation.’ Additionally, s. 6(3) of the Constitution requires the state to ensure access to services throughout the country, which the State Report suggests is ‘unlike in the past when some areas were gravely marginalized.’ However, it is evident that areas and particular communities continue to be marginalized in Kenya. This is particularly in light of the fact that the constitutional provisions have not necessarily been supported by a statutory and policy framework.
Recommendations

6.2 The State Party should prioritise and focus on enabling a statutory and policy framework that promotes the implementation of direct or indirect rights relating to minorities in the new Constitution.’ 
B. Constitutional Provisions Relating to Language and Cultural Rights

6.3 The new Constitution has several new provisions relating to the protection of language and cultural rights which is cited in the State Report.
 These include s. 7 which makes English and Swahili the official languages and requires the state to promote and protect the diversity of language in Kenya. Furthermore, s. 44 protects the rights of minorities to use their language and exercise their culture

6.4 However, in practice, the Government only recognizes 42 main languages, which has contributed to the deterioration of language use and knowledge among some minority communities. For example, many Ogiek children are no longer able to speak their mother tongue. Furthermore, it is evident that the state has failed to include minority communities in its policies relating to the promotion of culture.  
Recommendations

6.5 In order to adequately implement the new constitutional provisions and promote and protect the languages of minority communities, the State Party should create an inventory of languages.
6.6 With regards to supporting the provisions relating to cultural rights, the State Party make mother tongue education available to all children belonging to minorities. 
C. Constitutional Provisions Relating to Religious Freedom

6.7 The State Report refers to the new provision s. 8 of the Constitution which declares that there is no state religion, meaning that all religions must be treated equally before the law.

6.8 However, it is questionable whether this new constitutional provision has been implemented in practice with regards to minority religions. The destruction of traditional habitats has had severe repercussions on religious equality for numerous minority communities whose religious practices are related to their natural surroundings. For example, For the Ogiek, their places of worship are in Mau forest while for the Endorois community they are at Lake Bogoria, which have been adversely affected for example by extractive concessions. 
Recommendations

6.9 The State Party should ensure that the new constitutional provision relating to religious freedom is supported in practice. Minority communities, particularly those whose worship is bound to specific natural surroundings, should have access to and be able to assemble at their traditional places of worship.
D. Constitutional Provisions Relating to Affirmative Action 

6.10 The new Constitution also has several provisions requiring affirmative action for minorities and other marginalized communities. The State report
 suggests that based on these provisions Kenya has fulfilled its obligations under article 27 of the Covenant. Specifically, the State Report refers to inter alia s.56 of the Constitution which requires affirmative action for minorities and marginalized groups in respect of participation in state affairs, access to education, economy and employment, basic needs and their culture. 

6.11 Whilst such provisions are undoubtedly a positive step, there is still a considerable amount of work before there is greater representation and participation amongst minority communities. Specifically, concerns remain for the implementation of a quota system for schools in marginalized areas, where there is a lack of data to support Government claims of progress. Furthermore, even if the quotas were met, there is a need to improve the overall quality of education in these areas, which continues to lag behind the rest of the country. 
Recommendations

6.12 The affirmative action provisions of the Constitution need to be implemented in practice. Equal rights need to be matched by equal representation.
6.13 The State Party needs to place greater emphasis on meeting quotas in education in rural and marginalized areas. Greater investment in mobile schools for example will allow pastoralist children to gain access to education in their own natural environments, whilst helping achieve quotas. 
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