[image: image1.png]COMISION MEXICANA DE
DEFENSA Y PROMOCION DEA_O(:S

Trabajando por los derechos humanos




Inform about the situation of Human Rights in Mexico arranged by the Mexican Commission of Defense and Promotion of the Human Rights AC, presented before the Committee of Civil and Political Rights of the Organization of United Nations in its 98 Period of Meetings, 
March 8-26, 2010. New York

1. The Mexican State has maintained before the international community a respectful, defense and promotion of the human rights speech in the last years; nevertheless, this speech is far from coming closer to the real situation of human rights in the country. The apparent formal solutions to the Mexican problems on this matter, with all the merits that they might have, are unable to prove structural reforms on the subject of human rights or concision of the expressed political will to take forward the necessary reforms that help preparing and investigating properly the systematic human rights violations that are demonstrated, at least, in the aspects of the national life that we highlight in this report, without discrediting other present obstacles and challenges: 

A) The recent constitutional reforms to the penal system of justice and public safety, which include such figures like the “arraigo” (type of pre-charge detention whose purpose is to detain the person without charges in order to investigate him/her), which violates per se the constitutional rights, and which make the occasion propitious for police and military abuses against the population to occur; 

B) The extension of the military jurisdiction on crimes that constitute violations of human rights of civilians; and

C) The persistence of serious human rights violations, such as recent cases of arbitrary detentions and torture performed by the Mexican Armed Forces.

A) Legalization (through its raising to a Constitutional level) of the arraigo and other reforms to the system of penal justice and public safety

2. The arraigo is a precautionary measure included in the federal penal procedure. It was originally considered exclusively in the Federal Code of Penal Procedures and in the Federal Law against Organized Crime. In 1999, it was considered as unconstitutional by the Supreme Court of Justice of the Nation, setting court precedent in the sense that the restriction order affects the personal liberty and is susceptible of suspension
. Nevertheless, immediately after the constitutional reforms to the system of penal justice, published on June 18th, 2008
, the arraigo was raised to a constitutional status, his application being established to cases of Organized Crime. 

3. The arraigo is just a part of a set of measures against international standards and recommendations that several international mechanisms
 have expressed regarding the use of this measure, considered a way of arbitrary detention which violates the human rights as practices of torture and other cruel, inhuman and degrading
.

4. The long-term arraigo, the confinement and unawareness of the arraigo locations, generates a state of vulnerability for the person under detention. In this sense, the Working Group of the United Nations on Arbitrary Detentions affirms “the establishment of the arraigo is a way of arbitrary preventive detention due to the lack of jurisdictional control and the practice of the measure in places that, although they are not secret, are ‘discrete’”
. ). The Working Group mentioned the need of promoting the fulfillment of the recommendations emitted by the Human Rights Organs; one of them is to “guarantee that the arraigo figure disappears in both the legislation and the practice in federal and state level”
.

5. The recommendations of the Universal Periodical Exam of the United Nations concerning Human Rights (2009)
, urged the State of Mexico to take effective measures to stop the practice of arraigo as soon as possible, as well as to forbid and to prevent mistreatments and torture, particularly those performed within prisons by the Security Forces; to guarantee a fast, effective and impartial investigation of these cases and to fight impunity regarding these crimes.

6. Besides the potential violations to civil rights that could come up with the practice of arraigo in crimes linked to Organized Crime, there are, at least, two dimensions in which such precautionary measure can be highly detrimental to the liberty of people living in Mexico.

· First, concerning the proportion of the measure regarding its motivation and fundament. The arraigo takes a forty-day term that can be lengthened up to eighty, if the causes still remain. This practice does not make sense, since the order of arraigo, despite being judicial, does not have the minimum necessary elements to justify a link to process and it is not motivated by decree of indictment to any process.

· Second, the application of the arraigo concerning Organized Crime has been widened since the eleventh transitory article of the Decree of Constitutional Reform on June 18th, 2008 considers the arraigo of indicted people linked to all crimes, while the accusatory process system takes effect foreseen by the reform of the penal justice system and national public safety, which means, a possible eight-year term
.

7. As mentioned before, the inclusion of the arraigo in the constitutional reform violates several human rights, such as: 

Concerning the right of personal liberty and liberty of movement, the arraigo is, per se, goes against articles 2nd and 9th of the International Pact of Civil and Political Rights; concerning the right to integrity and personal security, the arraigo goes against articles 2nd, 7th, and 9th of the Pact of Merit; concerning the right of due process, the arraigo goes against articles 2nd, 9th, 10th, 14th-1, and 14th3; and finally, concerning the right of presumption of innocence, the arraigo goes against article 14.2 of such norm. 

Based on the information above, we can state that the reform shapes a system of exceptions to the constitutional rights that opens the door to arbitrariness, as in the case of the penal arraigo figure, the extension of the concept of Organized Crime and the relaxation of individual guaranties granted by the Constitution.
B) Impact of the military jurisdiction extension regarding crimes that include human rights violations of civilians in the procedural rights of the victims 
8. The extension of military jurisdiction is based on a biased reading of the definition of “acts of service” as a condition for considering an unlawful act as a crime against military discipline (article 57, fraction II, paragraph a) of the Military
Code of 
). However, human rights violations (including torture, forced disappearance or arbitrary detention) cannot be considered, under any concept, as “acts of service” performing a “mission”, “command” or “operative/administrative functions” of the Armed Forces.

9.  We have to notice that the military penal jurisdiction is not the competent exemption for investigating and, in such case, judging and sanctioning Army members who have performed human rights violations, due to the fact that infringes the guaranties of independence and procedural impartiality, granted by the constitutional articles 13th, 14th and 16th, article 2th-3, paragraph a) and articles 8th and 25th of the American Convention on Human Rights (Pact of San Jose).

10. This situation is worsen particularly in the case of forced disappearance, arbitrary detention and torture -, by a) the absence of effective resources to protect the victims; b) the interpretative reserves and declarations lodged against the international agreements on the matter; c) the improper characterization of the crime of forced disappearance; d) the promotion of legislative reforms tending to protect those responsible for major human rights violations; e) the refusal to issue copies of penal files, even regarding major human rights violations; f) the absence of an investigation about responsibility in a chain of commandment, base for the detection of the material and intellectual responsible; and g) the lack of access to the right to know the truth, in such cases
 where the transitional justice applies. Nevertheless, the unconstitutional character of the military extension, in these cases, the Mexican state still allows the Army to judge its members before its own courts, applying its special norm, breaching the procedural guarantees of civil victims. 

11. The result of the military extension to the cases mentioned before has been, of course, a hurtful impunity. In the context of transitional justice, this has prevented the access to justice of most of the victims or their relatives, of the so-called “Dirty War” in the 60´s and 70´s during last century. It is important to emphasize the fact that the results were scarce despite the creation of the special office for the investigation and sanction those responsible of these crimes. Only sixteen inquiries were filed, from which there were nine arrest warrants. Nobody was sentenced. 

12. In this sense, it is important to inform the Committee that, on November 23rd 2009, the Interamerican Court of Human Rights filed an important condemnatory sentence against the Mexican State for the disappearance of Mr. Rosendo Radilla
. Such Sentence is a great achievement for the movement of relatives and victims of crimes of the past that have been fighting for decades to get justice regarding the systematic and massive human rights violations during the "Dirty War". Within the resolute aspects of the Sentence
, the Court considered that the investigation of such case before the military jurisdiction violates international law and thus, ordered the reform of the dispositions of the Military Code for restricting its competence: 

“…The Court estimates that the article 57, fraction II, paragraph a), of the Code of Military Justice is a wide and inaccurate disposition that prevents the determination of the strict connection of the crime of the ordinary exemption with the military service objectively valued. The possibility that the military courts judge every soldier blamed for ordinary offense, only by being on duty, implies that the exemption is given just by being a soldier. In such sense, although soldiers on duty performed the offense, it is not enough for its knowledge corresponds to the penal military justice. Based on the mentioned above, it is possible to consider that the disposition functions as a rule and not as an exception, necessary characteristic of the military jurisdiction to be consistent with the established standards by this Court”

13. So, the Court considers that the constitutional and legislative interpretations regarding the criteria of material and personal competence of the military jurisdiction in Mexico, must be adapted to the established principles of this Court jurisprudence, which have been reiterated in the present case and demands: “as a consequence, that the State must adopt, in a reasonable term, the legislative reforms in order to make them compatible the mentioned disposition with the international standards of the subject and the convention.”, which, up to now, has not occurred. 

Likewise, the Court highlights that the impunity in which the facts are found, 35 years after happening, the lack of diligence in the investigation and the non-fulfillment of acquired commitments by the State since the creation of the Special Fiscal Office for Social and Political Movements of the Past, no willingness nor seriousness have been observed in the investigations, configures a violation to the obligation of the Mexican State of assuring the access to justice: “... in the present case the commitments the State assumed have not been fulfilled since the creation of the Special Fiscal Office. Three years after the General Coordination of Investigations took up the investigations, the State has not shown the existence of a renewed commitment to the determination of the truth taking into consideration the victims’ dignity and the severity of the facts
.

14. Finally and concerning the existing penal type in Mexico about forced disappearance of people, the Court considers that the offense of forced disappearance described in article 215th-A of the Federal Penal Code of Mexico since 2001, in the next terms:

The crime of forced disappearance of people is committed by a public servant when he, whether he has participated in the detention of one or some people, keeps deceptively the secrecy under any way of detention. 

First of all, the Court observes that such disposition restricts the commission of the crime of forced disappearance of people to “public servants”. In this way, the penal type of forced disappearance of people of the Mexican Federal Penal Court presents an obstacle for assuring the sanction of “all authors, accomplices and accessories” from “any of the organs of the State”. In order to establish the minimal elements to properly characterize the crime, the role of “Agent of the State” must be established as widely as possible, and observes that the article 215th-A of the Federal Penal Code does not include such element, that is why the crime characterization is incomplete, and demands the State to adopt, in a reasonable term, the pertinent legislative reforms to make article 215th-A compatible with the international standards on the matter, and with the Interamerican Convention about  Forced Disappearance of People.

C) Persistence of unjustified detentions and torture performed by Army members during crime investigations 

15. One of the main strategic lines of safety adopted by the current administration focuses on the performance of major field practices led by military and federal police officers in several States of the Republic; 45,000 elements are currently taking part every month performing duties that the civil police is supposed to be carrying out. The National Commission of Human Rights registered 1,230 complaints regarding the military performance during 2007 and 2008.

16. In the Inform for the Universal Periodical Review, the Mexican government recognized the need of the Army to support the civil authorities to fight against organized crime
. Human Rights Watch mentions, in his most recent inform about Mexico, that the Mexican Army has committed severe violations to the human rights, such as forced disappearance of people, murders, torture, rape and detentions
. All of the mentioned above, reinforced by the raising of the arraigo to a constitutional level and the other reforms to the system of penal justice and penal safety have led to an increase in the number, frequency and intensity of human rights violations, especially in those states where more Army and Navy elements have been assigned, such as Guerrero, Baja California, Sinaloa, Durango and Chihuahua. 

17. The Comisión Ciudadana de Derechos Humanos del Noroeste A.C. and the Comisión Mexicana de Defensa y Promoción de los Derechos Humanos A.C., have documented several cases of human rights violations committed by military and county authorities, justified by the current fight against organized crime, in which unlawful detentions, torture and other cruel inhuman and degrading treatments take place during the arraigo periods in military facilities, lack of communication and refusal of information, lack of proper defense and due process, are applied to certain sectors of the population. So far, this shared effort has gathered 42 concrete cases and foresees more cases to come
.

D) REQUESTS TO THE COMITEE:
1. Regarding the figure of informal detention, we request that the Committee urges the Mexican State to take effective action to end the practice of informal detention as soon as possible, as to forbid and prevent mistreating and torture in the places where the arraigo takes place.

2. That the Committee urges the Mexican State 

a. Not to hold anyone who is affected by such practice, while the figure of informal detention is still kept, in military facilities, barracks, police facilities or any other place that would not meet the proper conditions described by the Mexican Constitution for this purpose. 

b. To give anyone held through informal detention the right to access a defense lawyer.

c. That statements sworn under "arraigo" have no probative value for the penal procedure and that the defense lawyer of the person under "arraigo" is present in all interrogations carried out by authorities.  

d. To allow the person under "arraigo" to file complaints when he/she considers that has been victim of torture, before the relevant civil authorities and to be visited by his/her relatives under strict confidentiality. 

3. Regarding the extensive application of the military jurisdiction to investigate serious human rights violations, we request that the Committee urges the Mexican State to carry out immediately the necessary reforms to the current law framework, particularly article 57th, section II, paragraph a), of the Military Justice Code.

4. Regarding the investigations of forced disappearance of people, we request that the Committee urges the Mexican State to reform article 215th-A of the Federal Penal Code of Mexico with the purpose of adapting the penal characterization of forced disappearance to the international standards on this matter. 
5. We take as ours the requests expressed by an important group of non-governmental Mexican organizations, and reaffirm their request so the Committee urges the Mexican State:
· To withdraw immediately or as soon as possible the armed forces of public security tasks; that the relevant civil authorities investigate immediately and seriously every single complaint of human rights violations occurred during military operations, and that the State guarantees all victims of such violations a fair redress, including a due indemnity, carrying out with this purpose all necessary action to guarantee the effective and simple function of the legal resources through which the victims can demand such compensation.

· To create and guarantee the permanence of a Special Prosecutor Office that investigates State crimes committed in the Mexican authoritarian past, with a proper budget and the personnel who acknowledges the circumstances in which such crimes took place, with the purpose of investigating seriously and indicting and promoting a proper sanction over the responsible of such crimes.

· To create, in order to contribute with this instance, a Commission of Historical Clarification that consolidates investigations started on this topic and that concludes with an official report in which the responsibility of the State in these crimes be fully recognized and set the basis for the truth to be known and the damage compensated to the victims. This Commission must be composed by renowned independent experts on the matter, elected after a public consultation to the civil society.
� Jurisprudencial Thesis 78/99, First Court Room, National Supreme Court of Justice, “Arraigo domiciliario, orden de. Afecta la libertad personal” ("House arraigo, order of. Affects personal liberty"). Available at:  � HYPERLINK "http://www.scjn.gob.mx" �www.scjn.gob.mx� 


� Decree by which several dispositions of the Mexican Constitution are reformed and added. Federation's Official Journal, Wednesday, June 18, 2008. Available at: � HYPERLINK "http://www.reformapenal.inacipe.gob.mx/textoReforma.html" �http://www.reformapenal.inacipe.gob.mx/textoReforma.html�


� Inform of the Working Group on Arbitrary Detentions (2002) E/CN.4/2003/8/Add.3, paragraph 50 (criticizing "arraigo");  Committe against Torture (2006), Recommendations CAT/C/MEX/CO/4, paragraph 15 (recommending that the "arraigo" figure disappears).


� In this sense, the Human Rigths Commission of Mexico City (CDHDF, by its acronym in Spanish) considered that with the mentioned reform a system of exception of justice would be created, because "all that sustains a crime investigation is changed and the are willing to count with the constitutional support so it is possible to first take a person under "arraigo" and then investigate if there is a committed crime and if this person is responsible". Press bulletin 258/2007. CDHDF warns about the risks regarding the application of the reform to the System of Justice.


� Inform of the Working Group on Arbitrary Detention. México (2002)  E/CN.4/2003/8/Add.3, paragraph 50.


� Conclusions and recommendations of the Committe against Torture (2007). CAT/C/MEX/CO/4 


� A/HRC/WG.6/4/L.13 February, 2009.


� Second. The accusatory penal system forseen on articles 16th, paragraphs 2nd and 13th; 17th, paragraphs 3rd, 4th, and 6th; 19th; 20th; and 21st, paragraph 7th, of the Constitution, will become effective when established by the secundary legislation, without exceeding a period of 8 years, counting since the next day of this Decree publication. […]


Eleventh. While the accusatory penal system becomes effective, attorneys determined by law will be able to request the judge a home "arraigo" of the indicted if related to serious crimes and for a maximum of 40 days. This measure will be appropriate as long as it is necesarry to succesfully investigate the crime, the protection of persons or legal goods, or when there is founded risk that the indicted may move away from justice. (Decree by which several dispositions of the Mexican Constitution are reformed and added. Federation's Official Journal, Wednesday, June 18, 2008.).


� “Article 57th.- Are crimes against military discipline: […] II.- Those of ordinary or federal order, when while its commission have occurred any of the following: a).- That were committed by soldiers on duty or due to acts on duty; […]”. It must be said that as a part of the conclusions of the Sentence that the Interamerican Court of Human Rights issued to condemn the Mexican State regarding the case of Rosendo Radilla, this jurisdictional regional organ concluded on paragraph 342: “[…], the Court stated on Chapter IX of this Sentence, that article 57th of the Military Justice Code is incompatible with the American Convention […]. Accordingly, the State must adopt, during a reasonable period, the due legislative reforms to make compatible such disposition with the international standards on the matter and of the Convention, according to paragraphs 272th to 277th of this Sentence.” 


� Article 57th of the Military Justice Code is complemented by article 37th of the Regulations for Interlan Services of the Units, Institutions and Facilities of the Mexican Army and Air Force, that defines acts of service as all that are carried out by soldiers "within the army arena, whether it is by the accomplishment of a mission, of an order they must comply with or during operative or administrative performances that are incumbent on”.


� “Article 13th.- Nobody can be judged by deprived laws nor by special courts (...) War jurisdiction subsist regarding crimes against military discipline; nevertheless, military courts cannot, in any case and by any reason, extent their jurisdiction above persons that are not part of the Army. When in a military crime a compatriot would be involved, the relevant civil authority must take the case”. 


� The case of Rosendo Radilla is paradigmatic of the so called mexican "dirty war". The number of disappearences registered during that period summes up to 1,200. From these cases, 639 took place in the state of Guerrero, and 473 in Atoyac de Álvarez. Although the creation of a Special Prosecutor Office to investigate and sanction those responsible of these crimes, the results were poor: only 16 criminal investigations and 9 arrest warrants. Nobody was senteced. 


� Among other conclusions, besides the economic compensation, the Interamerican Court of Human Rights ordered the Mexican Sate to follow up and within a reasonable period, the investigation and penal procedures; to adopt the mentioned legislative reforms; to publish in the Federation's Official Journal and in other journal of national distribution a part of the Sentence as well as its full publication on the PGR website; to carry out a public act of aknowledgement of responsibility regarding the case; to publish a biographical sketch of Radilla Pacheco based on the work of Andrea Radilla Martínez; to put a nameplate to recall what took place in Atoyac de Álvarez, Guerrero; to implement permanent programs with regard to the analysis of the jurisprudence of the Interamerican System of Human Rights Protection regarding the limits of military penal jurisdiction; and to clear up the whereabouts of Mr. Rosendo Radilla Pacheco, or its remains.


� Sentence of the Interamerican Court of Human Rights, Rosendo Radilla Case VS. Mexico, November 23, 2009. 


� As reference, this reality can be contrasted with what's stipulated by articles 21st and 129th of the Mexican Constitution, that attribute all public safety actions to civil authorities and limit the funcion of the Army in times of peace, respectively. 


� Human Rights Watch, Mexico. Impunidad Uniformada. Uso indebido de la justicia militar en México para investigar abusos cometidos durante operativos contra el narcotráfico y de seguridad pública. April, 2009., pages 2 and 3.


� On March 2009, 25 police officers from Tijuana were taken under "arraigo" for 40 days on the 28th Military Battalion named "Aguaje de Tuna", where they were tortured by soldiers in order to obtain confessions and make them sign statements that they never read, even blank papers. With these documents as a base they were indicted of crimes they say they did not commit. During the detention there was no arrest warrant nor during the commission of the crimes. Besides, their relatives were able to contact them seven days after their detention in the military headquarters, and could only visit them once a week, for five minutes. During such visits, they were always watched by a soldier who would write down their conversations. On May 7, the 25 officers under "arraigo", some on handcuffs and other tied up, were forced to take a plane, then were transferred to a high security prison facility in Nayarit. 2) On June 24, 2009, Mr. Julio Cesar Magdaleno, along with another police officere, was asked to be in the Ministerial Police facilities of Baja California, in Tijuana. There they learnt that they would be transferred regional headquarters to run an errand. When they approached a military squad on the road from Mexicali to Tijuana, an armed convoy lead them to the Military Battalion "Morelos" in Tijuana, where they were subject of torture, so they would testify (falsely) regarding a case of liberty deprivement. After the interrogatory, the tortured officers were transferred to the Regional Attorney's Office of Internal Affairs, first by agents of the especialized agency of crime investigation of Tijuana and subsequently by agents of prevention of kidnapping of Mexicali. In such Ministerial Agency they testify the torture they were subject of while in the military facilities. They were released on June 25. 3) On June 16, 2009, in Tijuana, the Mexican Army arrested, during a operative, four civilians: Ramiro Ramírez Martínez, Orlando Santaolaya Villarreal, Rodrigo Ramírez Martínez and Ramiro López Váqueza, due their allegued connection with a kidnapping. During their arrest, they were severely tortured in order to obtain a testimony in which they claimed to be guilty of the mentioned crime. During their extension of testimony before the Second Judge of Penal Federal Procedures on the state of Nayarit, three of the four indicted declared that they were arrested withouth a warrant by ten hooded armed persons dressed as civilians. They were handcuffed and blinded, beaten on the ribs and sufferd suffocation attempt through the placing of plastic bags on their heads. 4) On September 15, 2009, the Public Safety Secretary of Tijuana, Juilán Leyzaola, requested officer Ricardo Castellanos to be at his office. The Secretary told him that he must come with him to the Investigation Board of the General Attorney Office, without explaing the motivation of such situation. Instead of goint to the mentioned Office, nevertheless, Ricardo Castellanos was transferred to the Military Battalion “Aguaje de Tuna”, where he remained without communication and acces to a lawyer of his choice, until September 20. Castellanos states that he was tortured in order to sign a testimony which content does not know until now.
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