IMPLEMENTATION OF THE INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS: How Far Has Kenya Moved Since the Review of Its Second Periodic Report? 

INTRODUCTION 

The International Covenant on Civil and Political Rights (ICCPR) is   an international Human Rights Instrument specifically aimed at protecting Civil and Political Rights. This category of rights is usually referred to as first generation rights .The development of the Human Rights Principles under the covenant have a long history. The same were first recognized albeit vaguely in the preamble to the United Nations Charter signed on 26th June 1945.  There was a further development through adoption of Universal Declaration of Human Rights (UDHR) by the United Nations General Assembly on the 10th of December 1948. This marked an important development in the Human RIGHTS Movement. UDHR recognized the universality and inalienability of the rights of humankind. It was envisaged at the adoption of UDHR that there will be a need to adopt a further specific Human rights instruments to address the specific human rights principles. This led to the development of The International Covenant on Civil and Political Rights (ICCPR) and the international covenant on Economic, Social and Cultural rights (ICESCR). ICCPR entered into force on the 23rd of March 1976 and in pursuit of the  ideal of free human beings enjoying civil and political freedom and freedom from fear and want and the recognition of the fact that this can only be achieved if conditions are created whereby everyone may enjoy his civil and political rights, as well as his economic, social and cultural rights.

Kenya acceded to the international covenant on civil and political rights on 1st of May 1972. It then meant that Kenya as a country was duty bound to observe its obligations under the covenant. The covenant provides for a reporting procedure under Article 40. The state Parties to the covenant must submit periodic reports and when requested by the Human Rights Committee. This is a body charged with the monitoring of the implementation of the covenant.

The government of Kenya presented it second periodic report which was reviewed in March 2005. The Human Rights Committee made specific recommendations on what the government of Kenya had to do in observation of the aspirations of The International Covenant on Civil and Political Rights (ICCPR). The aforesaid remarks were an implied recognition of the fact that the country had not met its obligations under the said covenant. The government of Kenya seems to have tried to make a follow-up on the remarks and has made some positive strides. However, the government still has a long way to go to ensure that there is a full appreciation of the Human Rights Principles under the covenant. To ensure that we give a clear assessment of the achievements and shortcomings of the government we will discuss each of the concluding observations.

1. Domestication of the Covenant

SCORE: A

The government was urged to domesticate the covenant. This by extension meant that the government should take measures to ensure that the provisions of the Covenant can be invoked in the Municipal or National courts.

There is no specific legislation in Kenya to date that exclusively deal with the provisions of the aforesaid covenant. However, the protection of the Civil and Political Rights in Kenya can be found under the constitution
 and various other statutes.

To our opinion the remarks were as a result of the recognition of the dualist approach to incorporation of international law in Kenya. Under the same system the law could not be applicable locally until and unless domesticated through legislation. However, at the moment under the new constitutional dispensation, international law becomes applicable upon ratification notwithstanding lack of specific domestication. In our opinion one can invoke the provisions of the covenant via Article 2(6) of the Constitution of Kenya
. It may not be necessary to enact a different legislation incorporating the provisions of ICCPR and doing so may be superfluous.
2. Access to Judicial Remedies and Administration of Justice

SCORE: B2

The government was to ensure equal access to judicial and other remedies. The Human Rights Committee observed that there were frequent failures in the enforcement of court orders and judgments.

The factors hindering access to judicial remedies in Kenya include, among others: corruption, poverty, ignorance, illiteracy and the backlog of cases. 

There is attempt by the government to rid the judiciary of corruption. There is a campaign against corruption in the judiciary which began in the year 2003 through what has come to be known as the “Radical Surgery in the Judiciary”. Under the aforesaid surgery, judicial officers implicated in corrupt scandals were suspended and a commission was constituted to investigate the allegations. Few of the suspended judges made their way back to the judiciary. The same campaign has been somehow sustained through the public awareness in the form of Civic Education. At the moment the Kenyan judiciary is undergoing reforms in terms of a Vetting process provided under the new Constitution
. It is only hoped that the process will be carried out effectively to ensure that corrupt officers are put to account for their corrupt deeds and eventually barred from assuming judicial office. A lot has been achieved in this front but a lot needs to be done to ensure that corruption is ultimately eradicated in our judiciary.  

The court process is a complex procedure. Consequentially it is often difficult for people not trained in law to effectively seek judicial remedies. The situation is aggravated further by the high illiteracy levels in the rural areas and informal settlements in Kenya. The government has not taken concrete steps to ensure that the court process is not intimidating to the lay people. There is room for simplifying the procedure in filing of suits and hence allow those who cannot hire Lawyers to file cases for themselves. The government should show what measures it is taking to ensure that the justice system is sensitive to the plight of the illiterate members of the society.

The Court process is very expensive in Kenya and out of reach for the poor in the country. The court filing fees are prohibitive and in most cases the poor resort to self help mechanisms or abandon the matter altogether.

The courts in Kenya rely on the police to enforce its Orders and Judgments. The problem usually arises when the police are reluctant to enforce certain Court Orders and Judgments. This is usually precipitated by the lack of proper working relationship between the police and the judiciary. This should be understood from the context that the police fall under the Executive arm of the government whereas the Orders and Judgments are given by a different arm of the government. The government has not taken substantive steps to ensure that the Court Orders and judgments are fully enforced without delay. The government should explain the steps it hopes to put in place to ensure that the same is done.

3. Discrimination Against Women

SCORE: B2

The government was to ensure that there is constitutional protection of women and this is through addressing gender disparities existing in the country.  

The government has made major strides in addressing the plight of women in the country. It is now government policy that at least a third of any public body should be comprised of women. Similarly, no public body should have more than two thirds of its members being of one gender. This is a major step as it protects women from being excluded from occupying certain offices. The constitution now provides for more women representation in both elective and appointive positions of governance. Under Chapter Seven of the constitution there are special seats reserved for women and thus women will not have to face the challenges usually faced while competing against men. 

The Parliament of Kenya is now in the process of enacting a bill which will provide for the formation of the National Gender and Equality Commission.  The bill is still at the initially stages of the legislation process but it is a positive step in protecting the rights of the specific genders and more so the women who have been consistently marginalized in Kenya.

The government has however failed in its obligation to abolish polygamy. Polygamy is still legal in Kenya since customary marriages which are often polygamous are recognized as a valid regime in the Laws of Marriage. It is noteworthy to consider that the government is not ready to abolish the practice soon. This is seen through the recognition of customary marriages under the Proposed Marriage bill. Most of the customary marriages to be held under the indigenous traditions of most Kenyan societies are polygamous in nature. By implication then, it means that by encouraging customary marriages the government is encouraging polygamy. This is discriminatory to women since most of the societies in Kenya do not recognize polygamy as a form of marriage under their customs and rules.

4. Domestic Violence and Sexual Violence

SCORE: B2

Domestic violence is still rampant in Kenya. There are many cases where spouses have killed their partners. The poor marginalization of women in resource allocation has meant that most women are reliant on men. The same men usually treat these women violently. Due to their vulnerability the women resort to adapting to the violence and sometime to the point of succumbing to the injuries. It is worth to take cognizance of the fact that marital rape is not criminalized in Kenya. The failure to criminalize marital rape has marginalized women to some extent as they often fall victim to marital rape but do not have recourse in law. Because of historical reasons most people and even law enforcement officers do not treat domestic violence as a serious matter.  The police usually try to convince the victims to try and settle these matters out of court. The out of court settlement usually does not deter the offenders from committing the crimes a second time.

The government of Kenya enacted a sexual offences Act in the year 2006. The same act comes to reinforce the Kenyan Penal Code especially on crimes touching on sexual violence. It is a positive step towards combating sexual offences which were usually committed against women. The penalties have been made stiffer for perpetrators of sexual offences. 

Despite the existence of the sexual offences law, there has been minimal success in prosecuting sexual offences. Collection of evidences in sexual offences is a delicate procedure and requires proper equipment. The equipment is not readily available in Kenya. This can be seen by the fact that there is only one DNA testing machine in Kenya. It means that all samples have to be taken to Nairobi, and this, in most cases, may lead to tampering with the evidence and delay of cases.

The major hiccup has been the failure by the police to effectively prosecute sexual offenders. The failure has been a result of the lack of expertise by the police to handle evidence in sexual offences. Lack of proper handling of evidence and interference with crucial information has meant that the police usually fail to meet the burden of proof as required in criminal proceedings. Most Police officers have not been trained on the sensitive nature of sexual offences and often handle such matters casually. The casual nature of handling matters means that the police sometimes are compromised and they end up frustrating the prosecution of a case. There are many cases where we have faced challenges in trying to have the matters prosecuted and the police have been reluctant to assist. 

The powers of police to grant bail at the police station have been misused. There are incidences of corruption and sometimes undeserving suspects have been granted bail. The same suspects have failed to appear in court and the police have found it difficult to re-arrest them.

CASES WHERE THERE WAS FAILURE TO EFFECTIVELY PROSECUTE SEXUAL OFFENCES AND DOMESTIC VIOLENCE.

CASE 1

DETAILS

NATURE OF OFFFENCE:DEFILEMENT

COMPLAINANT:B.M

SUSPECT: J.L

POLICE STATION:KESSES POLICE STATION

DATE OF OFFENCE: 15TH SEPTEMBER 201O

DATE MATTER REPORTED:15TH SEPTEMBER 2010

REPORT NUMBER:OB13/15/9/2010

SUMMARY

The aforesaid offence was committed close to one year ago. It is now disturbing that the police have not taken any concrete steps to ensure that the perpetrator is brought to justice. This is a matter which points out the extent of police reluctance in prosecuting crimes in Kenya. This is regrettable considering the nature of the offence in the current case. The nature of the offence obliges the police as a matter of law and public interest to handle it with much attention. It then means that the government should take elaborate measures to ensure that the police prosecute crimes reported to them. 

CASE 2

DETAILS

NATURE OF OFFFENCE: DEFILEMENT

COMPLAINANT: M. C

SUSPECT: J.K

POLICE STATION: TURBO POLICE POST

DATE OF OFFENCE: 2ND APRIL 201O

DATE MATTER REPORTED:7TH APRIL 2010

REPORT NUMBER: OB25/07/4/2010

SUMMARY

This is a matter that touches on defilement of a girl aged 16 years. The matter was reported to the police and thereafter, a suspect was arraigned in court. Despite the seeming readiness by the police to prosecute the matter, the procedure was marred with a lot of irregularities. The main problem was that the wrong suspect was arraigned in court. From the onset then, this matter was bound to fail on technicalities. In our opinion it was not a genuine mistake but a deliberate attempt by the police to defeat the end of justice. The police were informed of the right suspect and the same person was even identified to them but they insisted on prosecuting another person. As a result of the anomaly the matter had to be withdrawn under section 87(a) of the Criminal Procedure Code, Chapter 75 of the Laws of Kenya. The reasonable and expected thing was that the matter should have then been prosecuted afresh, but to date this has not happened.

CASE 3

DETAILS

NATURE OF OFFFENCE: DEFILEMENT/INCEST

COMPLAINANT: J.M

SUSPECT: S.M

POLICE STATION: BAHARINI POLICE POST

DATE OF OFFENCE: 21ST JULY 2010

DATE MATTER REPORTED:25TH JULY 2010

REPORT NUMBER:OB50/25/7/2010

SUMMARY

This is a matter where a girl aged 13 years old was defiled by her biological father. The perpetrator was arrested and later released under mysterious circumstances which were derogation from the right procedure. The police later alleged that they had found it difficult to re-arrest the suspect. This explanation could not hold water in explaining the failure to prosecute as the police had initially released the suspect without any surety. The suspect could easily be found as his place of work.  Also, his residence was known and the police could have arrested him without much difficulty.  This shows the insensitive and casual nature with which the police in Kenya handle reports of crimes submitted to them.

CASE 4

DETAILS

NATURE OF OFFFENCE: ASSAULT CAUSING GRIEVOUS BODILY HARM

COMPLAINANT: M.R

SUSPECT: J.R

POLICE STATION: KIAMBAA POLICE POST

DATE OF OFFENCE: 15TH JANUARY 2011

DATE MATTER REPORTED:15TH JANUARY 2011

REPORT NUMBER:OB15/15/1/2011

SUMMARY

This is a case of Domestic violence perpetrated by a husband against his own wife. The wife had been assaulted severely in prior incidents, but the current case was most severe as it caused serious injuries. Having realized the danger she was in she thought of seeking help. To her opinion the police were the people who could help her and prevent any further assault on her. She reported the matter to the police on the same day she was assaulted and when the evidence was still clear. The injuries were still fresh so this was a matter that could not have been difficult to prove in a court of law. The doctor’s report confirmed that she had indeed been assaulted and the extent of the injuries should have jolted the police to a quick action. It is now eight months down the line and the police have not taken any step to apprehend the suspect. The police reluctance led to the complainant seeking the intervention of the Attorney General’s office.  It is however unfortunate that the police seem unmoved by the directive from the State Counsel. It now seems that the complainant may not get justice. 

The problem in this case goes beyond police reluctance to prosecute. The case has been interfered with and any further attempt to prosecute will be prejudiced by the interference. The complainant’s statement mysteriously disappeared from the police file. It is surprising that it is only the complainant’s statement that got lost despite having been with other statements and documents. It is now our opinion that there must have been foul play in the disappearance and that it was a deliberate attempt by the police to frustrate the prosecution of the suspect. 

5. Female Genital Mutilation(FGM)

SCORE: B2

The government was to increase efforts to combat the practice of Female Genital Mutilation and to prohibit FGM for adults. The government was to step up the campaign against Female Genital Mutilation.

At the moment Female Genital Mutilation is a crime in Kenya and there is no difference between FGM for children and that of adults. The campaign against FGM is majorly spearheaded by Nongovernmental Organizations. The government's role in the awareness campaign has not been as pronounced as expected. The government should put more effort to ensure that FGM is totally eradicated. 

6. Death Penalty 

SCORE: C

The government was to abolish the death penalty or at least abolish the penalty just for crimes that are not considered so grave to meet provisions of Article 6(2) of the covenant. The government was to commute the death penalties imposed on those on death row and whose appellate rights have been foreclosed.

It is regrettable that the government has not moved even one step to ensure compliance with remarks of the Human Rights Committee concerning this issue. The death penalty is still recognized in Kenya and more so for all the crimes that the same penalty applied at the time of the concluding observations. Capital offences which death penalty still applies in Kenya include: Treason, Murder, Attempted Murder, Robbery with Violence and attempted Robbery with violence. Most of the death row inmates are still waiting for their day with the hangman.
7. Maternal Mortality

SCORE: B2

The government was urged to improve access to family planning services for all women. It further had to review the abortion laws to bring them in tandem with the provisions of ICCPR.

Family planning services are offered free of charge in government hospitals and health centers. It is however important to note that there is no elaborate family planning policy in Kenya. The lack proper policy and legal framework has to a greater extent hindered the proper delivery of family planning services. The distribution points are still far from where most citizens live and thus those in far flung areas do not have access to these services.  There is also lack of a proper awareness campaign to ensure that many people are aware of the need to practice family planning and the availability of the family planning services.

The lack of proper family planning services has created a paradoxical socio-economic distribution of the population in Kenya.  The poor and illiterate do not usually get access to the family planning services hence these families will often have many children.  The said families will not be able to provide for the children.  Nor will they be able to provide education for them. These children drop out of school and start engaging themselves in activities that in most cases are injurious to their future. This then creates a cycle of poverty and widens the gap between the rich and the poor.  The government should therefore take steps to ensure that there is a proper policy and legal framework to assist in monitoring population growth.  Such a framework should be able to assist the government to mitigate the challenges facing the poor members of the society and at least reduce the gap between them and the rich in terms of access to resources and services.

Generally, in Kenya abortion is illegal and is dealt with vis-à-vis the right to life
.   Article 26(4) provides that "Abortion is not permitted unless, in the opinion of a trained health professional, there is need for emergency treatment, or the life or health of the mother is in danger or if permitted by any other written law”.  The same provision then means that abortion on demand is not allowed and so women or couples cannot choose whether to abort or not. The role of choosing whether a pregnancy can be terminated is exclusively reserved for health professionals or medical practitioners.  The last part of the aforesaid Article gives room to the legislative organ of the government to make further laws on abortion and can even legalize abortion by enacting a law to that effect. The government should be put to task to explain its position concerning the future of abortion laws in the country.

8. HIV Treatment

SCORE: B3

The government was to ensure that all those infected with HIV have equal access to treatment.

The remark must have been a result of the realization of the lack of a proper framework dealing with the HIV/AIDS issue. There was however relief for those infected and affected by HIV/AIDS in the year 2006 when the ninth Parliament enacted the HIV and AIDS Prevention and Control Act, No.14 of 2006. The same Statute was signed into law by the president on the 30th of December 2006 and commenced on the 30th of March 2009. It is clear that there was reluctance by the government in operating the aforesaid Act. It took almost three years for the minister responsible to commence the Act and this was after a protracted court suit filed by a Nongovernmental Organization. Due to the acrimonious circumstances under which the Act was commenced the minister deferred the commencement of other parts of the Act. The HAPCA
 was enacted to address the specific and unique issues that relate to HIV/AIDS.  

Section 25 of the HIV and AIDS Prevention and Control Act provides for the establishment of a tribunal to be known as the HIV and AIDS Tribunal. The main role of the Tribunal is to handle cases involving breach or non-observance of HAPCA
. In 2009 the government through Ministry for Special Programs authorized the formation of the tribunal. The same tribunal was not constituted until the 21st of June 2011 when the members were appointed. The operations of the tribunal were only launched on the 5th of July 2011. The delay in the formation and operation of the tribunal has been prejudicial to the rights of those infected by HIV and AIDS. A further problem is that the tribunal is centralized and based in Nairobi. This makes it inaccessible to many potential beneficiaries of its services. The government should take action to ensure that tribunal is accessible through decentralization of its operations. The tribunal’s operations should follow the devolved system of governance envisaged in the constitution.

Although there is a legal framework in place now, the government has not done much to ensure the enjoyment of the benefits therein. The government does not have a comprehensive program on dissemination of and access to Antiretroviral Therapies (ARTs)
. The same is still mainly provided by Nongovernmental Institutions.  Their lack of a proper government plan on making the treatment accessible has overburdened the Nongovernmental Organizations who have to provide the treatment with their already limited resources. The complex procurement laws and procedure hinder the procuring of the Drugs and other equipment need for the treatment of HIV/AIDS. The government has not taken cognizance of the need to make the procurement laws and regulations responsive to the uniqueness of the needs of those affected by the disease. The government should explain its plan in ensuring the full enjoyment of the benefits under the HAPCA and making the treatment more accessible 

9. Extrajudicial Killings by Police.

SCORE: C

The government was to promptly investigate reports of unlawful killing by the police or law enforcement officers and prosecute the perpetrators. The government was urged to constitute an independent civilian body to investigate complaints against the police.

The remark must have been made with an aim to stem out the likelihood of biasness in the investigation of allegations against law enforcement agencies.  The government seemed not to have taken seriously the need to stop extrajudicial killings. Even after the Committee’s concluding observations there is continues a culture of extrajudicial killings by the Police and the Military. The same killings were unlawfully justified in the name of fighting crime in the country.  This was seen when the government, through the military, mounted a security operation in Mount Elgon dubbed “Operation Okoa Maisha”.  The operation at some point digressed from the core mandate and led to massive killings of civilians. The core objective of that operation was to stop the illegal activities of members of a proscribed group called the Sabaot Land Defence Force (SLDF). The Military officers were not on a mission to kill but were to apprehend the criminals and stop their heinous acts. The killings by the military breached both International Human Rights Laws and International Humanitarian Laws.

 Another large scale incident of extrajudicial killings by the police was an operation conducted in the year 2008 to combat the activities of a criminal gang known as “Mungiki”. Their operation concentrated in the Central and Nairobi Provinces of Kenya. Many young people lost their lives during this operation in the hands of police. Some young people have disappeared never to be found to date. Since then and even before there have been cases of people being arrested by the police and later found dead and their bodies thrown in forests. The government is guilty of aiding and abating such acts as there has been no effective investigation and resolution of such incidences. The government’s lack of willingness and ability to deal with the issue of extrajudicial killings caught the attention of the international community in 2008. A Special Rapportuer   on extrajudicial killings was sent to the country to investigate the matter in 2008. Professor Philip Alston 
, after an extensive inquiry, made a damning report against the police concerning the widespread incidences of extrajudicial killings in the country. He further recommended for the sacking of the then Police Commissioner. 

10. Time within which the accused must be brought before a judge.

SCORE:B1

The government was urged to protect the rights of those accused of the capital offences and to make sure they enjoy the benefits under Article 9 (3) of the covenant. The aforesaid article provides that “Anyone arrested or detained on a criminal charge shall be brought promptly before a judge or other officer authorized by law to exercise judicial power and shall be entitled to trial within a reasonable time or to release. It shall not be the general rule that persons awaiting trial shall be detained in custody, but release may be subject to guarantees to appear for trial, at any other stage of the judicial proceedings, and, should occasion arise, for execution of the judgment”.

The government has had some achievements in the observance of the above recommendation.  The constitution of Kenya now provides that any person arrested and suspected to have committed a crime must be brought before a court of law within 24 hours of arrest. The same provision does not differentiate or categorize crimes. It is then unconstitutional and a breach of rights of arrested persons to hold a suspect for more than 24 hours without taking them before a court of law. The breach of this right should ideally entitle a suspect to an acquittal. Under the new constitution, as currently interpreted by the courts in Kenya, all suspects notwithstanding the nature of the offence have right to bail and bond. It grants the courts the right to exercise discretion while deciding whether to grant bail or bond in any criminal matter.

11. Access to a Lawyer during detention

SCORE: B3

The government was to guarantee the right of persons in police custody to have access to a lawyer during the initial hours of detention. 

An accused person may not be denied to access a lawyer after an arrest however most people cannot afford the services of a lawyer. Legal services are expensive and most accused persons are too poor to afford hiring a private legal practitioner. The government has tried to create a national legal aid program but it has not been rolled out nationwide
.  So, only a few people among the potential beneficiaries can access the services of the program. The program still faces financial challenges and thus can only handle a few cases due to lack of enough materials and human resource.

12. Torture and ill-treatment in police custody and abusive use of police custody.

SCORE:B2

The government was urged to take effective measures to prevent abuses by police custody, torture and ill-treatment. This should be enhanced through strengthening the training of law enforcement personnel. Cases of torture, ill-treatment as well as deaths in police custody are thoroughly investigated by an independent body. The judgments concerning such matters should promptly effected. Further the government was to provide detailed information on complaints filed in connection with such acts and the disciplinary measures taken thereto.

The constitution of Kenya on the Bill of Rights recognizes the rights of persons detained, held in custody or imprisoned 
. A person should be accorded the enjoyment of his/her right as much as is reasonably practicable. It goes further to prevent unjustified and unnecessary detention by granting a person who is detained or held in custody the right to apply for order of habeas corpus
. The government should however fast track the enactment of the legislation envisaged under Article 51(3) of the constitution of Kenya. This legislation will specifically provide for humane treatment of persons detained, held in custody or imprisoned and incorporate the relevant international human rights instruments.  Kenya is also a signatory to the United Nations Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT) which deals specifically with the issues above and needs to be taken into account during the enactment of the aforesaid legislation
.

13. Conditions in detention

SCORE:B2

The government was put under an obligation to guarantee the right of detainees to be treated humanely and with respect for their dignity. The detainees should, in particular, live in hygienic facilities and have access to health care and adequate food.

For many years the areas of detention in Kenya had been neglected and were in such deplorable conditions. The government however commenced some reforms in the prisons in the year 2005 or thereabouts.  The same reforms have seen improved hygiene in the prisons and also access to essential services.  The reforms are laudable but we feel the government can still do more to reform the prisons into areas of rehabilitation and not centers of dehumanization. 

14. Legal Aid

SCORE:B3

The government was urged to facilitate the access of individuals to legal assistance in criminal proceedings where the interests of justice require. This is through expansion of the legal aid scheme.

The government has commenced a legal Aid project. The challenge is that the project is still at the pilot stage and thus has not been rolled out nationally. It is only available in selected areas and mostly in urban areas.  Those in areas not currently within the jurisdiction of the pilot project are not able to reap the benefits of the same. The government should explain when and how it expects to roll out the scheme nationally.

The major players in the provision of Legal Aid in Kenya at the moment are Nongovernmental Organizations.  These organizations have had great achievements in making legal services to the poor and vulnerable in Kenya. They however face various challenges and the more pronounced being getting adequate funding.  They rely on well-wishers and more so foreign donors to get funds for their operations.  It is noteworthy to state that the Kenyan government has not come out to support such noble projects by the NGOs. The limited resources then mean that these NGOs may not reach many people. The government should consider setting aside an amount of money in the National Budget for legal aid and give grants to NGOs providing aid.  This money will supplement the money that these organizations can marshal from the donor community. It is important for there to be a sustainable partnership between the government and the NGOs in terms of provision of legal Aid.

15. Forced Evictions 

SCORE: C

The government was to formulate transparent policies and procedures dealing with evictions. To ensure those affected by evictions are consulted and appropriate settlement arrangements are made before the evictions occur. 

The tragedy in Kenya is that forced evictions have been done by both government and the civilians. During the 2007/2008 post election violence many people were evicted from their homes.  Those perceived to be supporters of the locally unwanted political party or personality have often been evicted before, during and after most of the elections in Kenya. The post election violence in 2008 was a culmination of the building up of the problem. To this end the government has failed the vulnerable by failing to beef up security or adequately respond to their plight. The proprietary rights are not well appreciated and that is why genuine land owners can be evicted from their homes.

The government has recently carried out some haphazard evictions in the name of environmental preservation and conservation. The lack of a properly coordinated government policy is seen by the often public disagreements by government ministers concerning certain evictions.  Some of the evictions that have been carried by the government of Kenya within the last five years include those in Emobut Forest and that in Mau Forest. Surprisingly the government has failed to effectively resettle all affected by the evictions. The government has in most cases given promises to resettle these people but has failed to do so due to the lack of proper coordination between the line ministries.

16. Authorization of public meetings

SCORE:B1

The government was to guarantee the right of peaceful assembly and impose only those restrictions necessary in a democratic society.

Authorization of meetings in Kenya is mostly the role of the police. A person intending to hold a meeting or an assembly must ordinarily inform the police prior to the meeting. The police are to issue a permit for such meetings unless in their opinion it is not in the public interest to do so. However it is not transparent how the police decide whether or not to issue the permits and the government ought to formulate a guideline on the exercise of police discretion.

17. Age of Criminal responsibility.

SCORE:C

The government was to rise the age of criminal responsibility above the stipulated 8 years. 

The Kenyan penal code sets the age of criminal responsibility at 8 years of age
. It is therefore an irrefutable presumption of law that a child aged under the age of 8 years cannot commit a crime. There is however an exemption for sexual offences where it is recognized that a child under the age of 11 years cannot be able to have carnal knowledge of another. There is a rebuttable presumption of law that a child aged under the age of 12 years cannot be held liable for an offence committed when the child didn’t know that what he/she was doing was wrong. This was the position at the time the remarks were made in 2005 and the government has not done anything to comply with the recommendations of the Human Rights Committee. The age of criminal responsibility has not been raised in any way.  The current age of 8 years is too law and is to hold children who could be too young responsible for their actions and imposing punitive measures.
18. Trafficking 

SCORE:B2

The government was to adopt a specific anti-trafficking legislation and prosecute offences relating to human trafficking. They were to implement a policy on eradication of trafficking and the provision of support to victims of trafficking.

The Kenya parliament enacted the Counter Trafficking in Persons Act in the year 2010.  It was approved by the president on the 30th of October 2010. This Act should create the momentum to expand counter-trafficking initiatives in accordance with the 2008-2013 National Plan of Action. The Action Plan includes activities such as supporting school retention rates as a preventive measure, conducting information outreach to targeted populations, and reducing vulnerability by supporting socio-economic development and empowerment in vulnerable communities
. The Act has provided more stringent punishments for human trafficking offences. One found guilty for Human Trafficking can be liable for imprisonment for thirty(30)years or a fine of Kenya Shillings Thirty Million(30,000,000). This sends a stern warning to those who would otherwise engage in these activities.

The government should now move to fully implement the Act. It should call for mutual assistance from other governments or states to ensure the vice is effectively dealt with. This is necessary since Human Trafficking in most cases is a trans-boundary crime.

19. Child Labour

SCORE:B2 

The government was to intensify efforts to combat and reduce the incidence of child labour, particularly in the commercial agricultural sector.

Child labour is prohibited under Section 10 of the children Act. The constitution under Article 53 prohibits hazardous or exploitative child labour. Despite the existence of the law prohibiting child labour many children are still engaged in work for pay. In most cases these children are exploited and are underpaid compared to their adult counterparts. This is because they cannot effectively bargain for their wages due to their vulnerability. This is the case because the government has not established an effective and comprehensive surveillance or monitoring system to prevent child labor.  The government should also formulate elaborate policies to reduce poverty as this is the greatest predisposing factor to child labour. 

20. Criminalization of homosexuality.

SCORE: C

Government was to repeal section 162 of the Penal Code criminalizing homosexuality.

Homosexuality is illegal in Kenya under the constitution and the Penal Code. Section 162 of the Penal Code has not been repealed expressly or impliedly 
. This is still the Applicable law and one can be sentenced for engaging in homosexuality. The constitution of Kenya confirms this position when it prohibits homosexual or same sex marriages
. It is therefore apparent that the government of Kenya will not in the foreseeable future decriminalize homosexuality as that may be considered a contravention of the constitution.

21. Submission of the Third Periodic Report

SCORE: B1

The government was to submit its third periodic report by 1st of April 2008. It should further have circulated the same report to the NGOs operating in the country.

To begin with, the government failed to meet the aforesaid deadline as its third periodic report was submitted in August 2010. This is more than two years after the stipulated deadline. This point at the lack of proper appreciation by government officials of the importance of regular reporting. This is an important tool for the Human Rights Committee to monitor the implementation of the Covenant. The failure to report as required may create a lacuna in the international community’s understanding of the Human Rights status in the country. The government officials or government agents should be put to task to explain why the third periodic report could not be submitted on time.
22. Dissemination of the state report and concluding Observations

SCORE:B3

The government was required to publish second state report and concluding Observations and widely disseminate the same.

We are of the opinion that this was not done as expected. This can be seen from the unavailability of the report in public institutions where one would expect to find the same. The government should explain the plan it has in ensuring that the Third Periodic report is widely disseminated to ensure wider participation in the reviewing of the Fourth Periodic report.

� Chapter 4 of the Constitution of Kenya on the Bill of Rights


� Article 2(6) of the constitution of Kenya provides that “Any treaty or convention ratified by Kenya shall form part of the law of Kenya under this constitution”.


� Paragraph 23 of the Sixth Schedule to the Constitution of Kenya.


� Chapter 4 ,Article26 of the Constitution of Kenya prohibits Abortion except abortion necessary on medical grounds. 


� HIV and AIDS Prevention and control Act, No. 14 of 2006. This is the Act that addresses issues relating to the treatment and management of the HIV/AIDS in Kenya.


� Supra 5


� The various treatment programs for HIV/AIDS These include the adminisatrtion of ARVs , Post exposure prophylaxis  , Prevention of Mother to Child Transmission(PMTCT) among other range of treatment.


� United Nations' Special Rapportuer on Extrajudicial Killings.


� National Legal Aid and Awareness Programme(NALEAP) . The National Legal Aid (and Awareness) Pilot Programme (NALEAP) was launched on 18th September 2008. NALEAP's broad objective is to improve access to justice in Kenya, especially among the poor, the marginalized and the vulnerable in society


� Article 51 of the Constitution of Kenya. A person who is detained , held in custody or imprisoned under the law , retains all the rights and fundamental freedoms in the bill of Rights , except to the extent that any particular right or a fundamental freedom is clearly incompatible with the fatc that the person is detained , held in custody or imprisoned.


� This is an order that compels any person who has detained another to produce such a person.


� This is an international Human rights instruments brought into fore under the auspices of United Nations(UN). It main objective is to prevent Torture around the world.


� Section 14 of the Kenyan Penal Code, CAP 63 of the Laws of Kenya.


� < http://allafrica.com/stories/201011030232.html>


� Section 162 of the Kenyan Penal Code, CAP 63 OF THE laws of Kenya.


� Article 45(2) of the Constitution recognizes marriages between persons of opposite sex only.
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