NGO Written Information for Preparation of a List of Issues to Japan
Regarding the Korean Minority

March 17, 2008

Research-Action Institute for the Koreans in Japan (RAIK) 

The Association of Korean Human Rights in Japan

The Association of Working for the Abolishment of 


Nationality Clause from the Pension System in Japan
                            The Network for Human Rights Legislation for Foreign Residents and Ethnic Minorities in Japan

This is a written information, compiled by NGOs working for the protection and promotion of the human rights of Japan's Korean minority, for the reference of the Human Rights Committee in the preparation of a list of issues and in consideration of the fifth periodic report submitted by the Japanese government in accordance with article 40 of the International Covenant on Civil and Political Rights (CCPR/C/JPN/5, December 20 2006).
The Korean minority, as a biggest national or ethnic minority in Japan, has drawn the attention of the Human Rights Committee since its consideration of the initial report submitted by the Japanese government in 1981. 

The Korean Minority in Japan
Today, the number of Koreans who make up this ethnic minority in Japan is estimated to be about 980,000.  Over 90 percent of these are second, third, fourth and fifth generation Koreans and Korean-Japanese who were born and raised in Japan.   About 45 percent of them do not possess Japanese nationality and are still, by legal definition, "foreigners."  Japanese society has discriminated against the Korean minority as former colonized people and the government has excluded Koreans from various rights, using foreign nationality as legal grounds for differential treatment.
(by Okamoto Masataka)
Violation of Article 12
 - Article 26 of the Immigration Control and Refugee Recognition Act - 

by Okamoto Masataka

The Human Rights Committee, in paragraph 18 of its Concluding Observation to Japan (CCPR/C/79/Add.102, 19 November 1998) indicated that the words "one's own country" in article 12 of the Covenant are not synonymous with “country of one's own nationality,” and that article 26 of the Immigration Control and Refugee Recognition Act is incompatible with article 12, paragraphs 2 and 4 of the Covenant.
 
The government has provided no answer to the Committee’s recommendation in their fifth periodic report (CCPR/C/JPN/5).  However they showed their view to the recommendation in the Diet. 
In the House of Councilors Standing Committee on Judicial Affairs on May 13 1999, the director of the Immigration Bureau, in response to a question by members of the Diet, stated: “We interpret ‘one’s own country’ means ‘country of nationality’ only.” “Although we examined the Committee’s recommendation, we reached the conclusion that even special permanent residents (Koreans and Taiwanese who have lived in Japan before 1945 and their descendants), after all, fall into category of foreigner, and therefore it is rational as well as necessary to maintain re-entry permit system to them too.”
Similarly, on August 25 2000, in the name of the minister of state (deputy prime minister), the government demonstrated the following view of the Committee’s recommendation, in the reply to an interpellation by a Diet member: “The government interprets ‘one’s own country’ to mean only ‘the country of nationality’ from the line of grammatical interpretation and discussions of drafting process on Article 12 of the ICCPR in the UN.”
 
As this statement demonstrates, the government has maintained this system without change.

Suggestion for Question

Please clarify the reason that Japanese government has maintained its interpretation that the words “own country” in Article 12 means only “country of nationality,” even after a contrary view set forth in the Concluding Observation by the Committee.  Have there been any changes after the Committee’s adoption of General Comment 27 on Article 12? 

Violation of Article 27
1. Exclusion of Koreans from the Concept of Minorities
by Okamoto Masataka

The Japanese government described in the initial report under the ICCPR (1980) that "minorities in the sense prescribed by the Covenant do not exist in Japan."
  Later, in the third periodic report (1993), the government recognized only Ainu peoples as a minority under article 27 of the ICCPR.  In response to this situation, the Human Rights Committee described as one of its "Principal Subjects of Concern" in the Comments (Concluding Observations) that, "The Committee notes with concern the exclusion of Koreans from the government's concept of minorities."
   

        At its 64th session in 1998, the Human Rights Committee, in its "list of issues" to be taken up in connection with the consideration of the fourth periodic report of Japan under the ICCPR, raised the following question as to "a large population of persons of Korean origin": (i) What provision is made for their treatment as an ethnic, religious or linguistic minority?; (ii) Why is there no reference to the population of Korean origin to be found (regarding article 27) in the fourth periodic report? (iii) What impediments are in place to deny them their right to enjoy their own culture (CCPR/C/64/JAP, 19 October 1998)? 
        As to these questions, the government representative replied in the HRC's 64th session that "there is no legislation to treat Korean nationals as an ethnic, religious or linguistic minority," while ignoring questions (ii) and (iii).  
    In response to this answer, the HRC described as one of its “Principal subjects of concern and recommendations” in the Concluding Observations that, “The Committee is concerned about instances of discrimination against members of the Japanese-Korean minority who are not Japanese citizens, including the non-recognition of Korean schools. The Committee draws the attention of the State party to General Comment No. 23 (1994) which stresses that protection under article 27 may not be restricted to citizens.

It should not escape notice that, although the HRC had asked about the "population of Korean origin," the government only responded about "Korean nationals," which excludes Korean-Japanese who were estimated to number more than 350,000 (now about 500,000). 
　 The government has never recognized those who acquired Japanese nationality as a minority, as stipulated in article 27 of the ICCPR, as well as those Koreans who are not Japanese nationals.  The same is true with children who hold dual nationality as a result of a bi-national marriage involving a Japanese nationality holder.
    This reflects the Japanese government's view that naturalized people are no longer considered Korean, even in ethnic origin.  Most of Koreans who gained Japanese nationality through naturalization have had their names changed and registered Japanese style names as their legal real names in the Family Registration. 
Suggestions for Questions

In the light of the Committee's Comments (CCPR/C/79/Add.28, November 1993, paragraph 15) as well as Concluding Observations (CCPR/C/79/Add.102, November 1998, paragraph 13), please clarify whether Korean permanent residents and Korean Japanese are now recognized as minorities under article 27, and if so, what concrete measures have been taken to protect their rights in accordance with general comment No.23.
2. Korean Schools not Recognized by the Government-

by Kim TonkHak

The Human Rights Committee, in paragraph 13 of its Concluding Observation to Japan (CCPR/C/79/Add.102, 19 November 1998), stated that “[t]he Committee is concerned about instances of discrimination against members of the Japanese-Korean minority who are not Japanese citizens, including the non-recognition of Korean schools”

    However, Korean schools are still legally categorized as vocational schools like driving schools despite the fact that they are socially recognized as schools with the same level of educational content as average Japanese ones. 

    In addition, the report of the government of Japan refers to broadening the eligibility of Korean school graduates to apply to universities in Japan.  However, this measure in 2003 was initially intended
 to admit the eligibility to take entrance examination of graduates from international schools of western countries.  As this gathered many criticisms from Japanese society, other graduates from foreign schools were later also recognized to take entrance examinations.  However, while the government of Japan recognizes the eligibility of other foreign schools to apply for admission to universities in Japan, qualifications of those who graduated from Korean schools are individually judged by each university’s decision.  Therefore, some universities do not recognize Korean school graduates as eligible to take entrance examinations.  With regard to the eligibility of Korean school graduates to take entrance examination, it is true that the government of Japan has loosened restrictions. However, their treatment of Korean schools remains unjust and improper.  This concern is also raised in paragraph 49 (d) of the Concluding Observations by the Committee on the Rights of the Child in its thirty-fifth session adopted on January 30, 2004, after the consideration of the second periodic report of Japan (CRC/C/15/Add.231, 26 February 2004), which pointed out, “[a]lthough eligibility criteria have been broadened for graduates from foreign schools in Japan applying to university, some continue to be denied access to higher education.”

    Financial discrimination against Korean schools also poses serious challenges.  Korean schools receive considerably less educational assistance than Japanese private schools. 　This is because the government has not recognized Korean schools as official and has not given a government subsidy.  Furthermore, despite the fact that preferential treatment in the taxation system on donations to schools (reduction and exemption of tax for donors, which help schools gather donation) are adopted not only to Japanese schools but also to international schools of western countries, Korean schools are not granted a similar exemption.  In addition, families of Korean school children remain ineligible for many public scholarships.
Because of the continuing discrimination mentioned above, Korean school officials have faced grave difficulties in daily school administration and some of them have even had difficulty in keeping their school open. 
    Unjust treatment of Korean schools
, which was established in order to retain ethnic identity once taken away during the Japanese colonial period and to transmit such an identity to the next generation, shows that the Japanese government continues to ignore the General Comment 23 that requires state parties to take “positive measures aimed at correcting conditions which prevent or impair the enjoyment of the rights guaranteed under article 27.”
    

Suggestion of Question
Why does the Japanese government still not recognize Korean schools as official?  
Does the government think it necessary to take positive measures so as to retain an ethnic minority’s identity that was taken away under the colonial rule? 
3. Discrimination against Korean Centre
by Kim TonkHak

The Japanese government required, three times in 2006 – April 1, July 6 and November 1, reconsideration of reduction and exemption of fixed property tax on Korean Centre to each local self-governing body, though they had been recognized to be exempted from taxation.  In fact, most of local self-governing bodies started to cancel their tax exemption on Korean Centre
.  These Centres can be regarded not only as mutual aid organizations for Korean residents in Japan that enable them to preserve their tradition and customs for future generations but also as centres for multi-cultural coexistence at the local level.  Acknowledging the public interests of Korean Centres, several local bodies had reduced and exempted them from taxation.  Given that these facilities are still playing abovementioned roles in local spheres, unilateral withdrawal of tax exemption and reduction should be criticized to be unfair and unwarranted.  Furthermore, such a discriminatory measure by the Japanese government clearly shows the arbitrariness of the decision considering the absence of the same kind of administrative notice toward other facilities related to ethnic groups. The measure also threatens the existence of the Korean-related facilities as centres of preservation of ethnic identity and makes it difficult for Koreans in Japan to express their identity as well as keep and develop their own culture, language, religion and customs.  

This present condition indicates that the Japanese government has not abided by Article 27 of the Covenant which guarantees the right of ethnic minorities to keep their identities.

Suggestion for Questions
Why, under the Article 27, does the Japanese government not protect Korean Centre that promotes Korean culture? 
Violation of Article 2, 26 and 27
-Incidents of Violence against Children and Student of the Korean Schools - 
by Kim TonkHak

   Violence or harassment against Korean school 
students are still very severe.  There has been no improvement in the situation of violence or harassment of Korean school students since last consideration of the report in 1998
.  Since 1999, female students of Korean schools wear non-ethnic school uniforms rather than Chima-chogori, traditional Korean dress, to avoid.  Furthermore, they come and go to school collectively to protect themselves from any violence or harassment.  Even though such measures have been taken, the students are continuously subject to frequent violence or harassment
. 

※         According to a survey (sample size: 2710 students at 21 Korean schools in Kanto area) conducted by “Association of Young Advocates Investigating Violence or Harassment of Korean Children in Japan,” 522 students (19.3%) suffered from some violence or harassment within a 6 month period following 17 September 2002.  Such harassments included spitting on students’ skirts of the school uniform; stoning while saying “we don’t need Koreans”; cutting Chima-chogori by a cutter; saying insulting words as “go back to Korea” etc.  Furthermore, a survey (sample size: 1768 students at 12 Korean schools in Osaka) conducted by “Association of Advocates in Osaka Investigating Violence or Harassment of Korean Children in Japan,” 416 students (23.5%) suffered from some form of violence or harassment within an 8 month period following 17 September 2002.  
From the results of these surveys, it can be supposed that more than 1,000 cases of violence or harassment took place all over Japan within half a year.  In addition, threatening telephone calls and abusive language on home pages of Korean schools were also reported with great frequency, such as “Die, I am gong to kill you all,” “Your schools will be in blaze tonight” “Get out of Japan.”  Such cases of assault and abusive language against Korean school students were reported with particular frequency after the missile launching test and nuclear test of the DPRK in 2006 (According to the Association of Korean School Teachers in Japan, 121 cases of violence or harassment were reported between the 5th and the 26th of July of that year. From nuclear test day on 9 October to 13 November, 55 cases of violence or harassment were reported.)  With regard to this violence or harassment, legal bar associations in several areas issued statements.

Considering these cases, it is clear that simply distributing pamphlets and leaflets with slogans such as “let’s eliminate discrimination against foreigners” and hanging related posters are insufficient measure to effectively prevent prejudice and discrimination toward Koreans in Japan.  In fact, though Korean schools have dealt with problems by reporting violent cases to the police, no suspect has been arrested since the last consideration of the report in 1998. Addressing the same issue, The Committee on the Elimination of Racial Discrimination stated in its Concluding Observations, paragraph 14, at the fifty-ninth session held on March 20 2001 (CERD/C/304/Add.114, 27 April 2001) that the “Committee is concerned about reports of violent actions against Koreans, mainly children and students, and about inadequate reaction on the part of the authorities in this regard and recommends that the government take more resolute measures to prevent and counter such acts.”  Despite this statement by the Committee, the Japanese government has failed to implement a specific, practical measure to solve the problem. 

Suggestion for Question

    Has the Japanese government surveyed cases of the violence or harassment on children of Korean schools?  What measures does and will the Japanese government take to eliminate on-going Violence or Harassment and how does the government plan to more effectively protect these students’ human rights like the legislation against racial discrimination and the establishment of National Human Rights Institution?  What is the government’s stance on adopting the First Optional Protocol (individual complaint) and enacting a law that prohibits discrimination?  
Violation of Article 26
1. Exclusion of Non-Japanese Nationals in Japan's Public Pension System
by Joeng Myoeng-ae
Japan’s National Pension Law established in 1959 restricted its eligibility to join the scheme only to Japanese nationals. This nationality requirement was abolished in 1982, enabling those with non-Japanese nationality to join the National Pension Scheme.  However, there are a number of elderly people without Japanese nationality who have been excluded from the right to pension due to the incomplete exercise of a transitional measure, which was supposed to incorporate all the elderly into the National Pension Scheme regardless of premium payment period (one must have paid the premiums for at least 25 years between the ages of 20 and 60 years.).
  These elderly people include Koreans in Japan who have continuously resided in the country more than 60 years since the Japanese colonial period.  As a result, those over 82 years old (born before April 1, 1926) and those who were 20 years old or over at the time of January 1, 1982 who had suffered a disabling injury prior to turning 20 remain unpaid for the national pension.  Most of the non-Japanese nationals who were excluded from the National Pension Scheme are originally from former Japanese colonies or are their descendants who were born and raised in Japan.        

Meanwhile, Japanese nationals have enjoyed a generous transitional measure since the beginning of the Scheme so that the newly-established Pension Scheme will not create disadvantage to them.  Japanese nationals who belonged to the system shorter than the required time period of 25 years became eligible to receive a certain amount of old-age welfare pension without paying premiums to fill out the official requirement.  In addition, a transitional measure enabled people from the Ogasawara Islands (restored to Japan in 1968) and Okinawa (restored to Japan in 1972), and Japanese orphans in China -- left behind aftermath of the World War II who later returned to Japan -- to receive a certain amount of pension as a remedy in order for them not to be left out from receiving pension.  These measures are clearly different from those toward Koreans in Japan. 

　　The elderly and disabled people without pension or any relief measures were forced to live difficult lives in Japan.  Some filed a suit against the country on this issue; however, the Japanese judiciary including the Supreme Court has not accepted claims raised by the plaintiffs regarding the judicial decision as a matter within the legislative discretion.  

In the view of the case of Ibrahima Gueye et al. v. France on 3 April, 1989, at the thirty-fifth session adopted by the Committee (Communication No. 196/1985: France. 06/04/89.CCPR/C/35/D/196/1985), state’s different treatments toward individual citizens’ right to pension based on their nationalities are not equivalent to difference based on reasonable and objective criteria.  This view is a generally accepted interpretation of this Covenant, Article 26, and the International Covenant on Economic, Social and Cultural Rights, Article 2, paragraph 2.
 
　　However, the Japanese court – district court ruling on August 26, 20003, and High Court ruling on October 27, 2005 – has judged that the case Ibrahima Gueye et al. v. France could not be considered as a precedent which Japanese judiciary should take into account, ignoring the General Comment 18 of the Covenant.
Japanese courts have admitted that different treatments of social security based on reasonable criteria are legal because matters of social security fall into a broader legislative discretion, although such different treatments raise a question of inequality among people. However, the “reasonable criteria” as used by Japanese courts means that if different treatments are based on any accountable reasons then such treatments are legal.  This explanation of “reasonable criteria” is clearly different from “reasonable and objective criteria” used by the case Ibrahima Gueye et al. v. France.  The Committee stated in the Concluding Observations in 1998, paragraph 11, that “[it] is concerned about the vagueness of the concept of ‘reasonable discrimination’, which, in the absence of objective criteria, is incompatible with article 26 of the Covenant” (CCPR/C/79/Add.102 19 November 1998).  Despite the Committee’s concern, the Japanese Supreme Court judged on the pension law suite of disabled Koreans from former colonies in Japan that “the reasonable criteria” of the pension system is not in breach of the Covenant.
  
The fact that elderly and disabled Koreans in Japan are not still provided with national pension is clearly a violation of the Article 26 of the Covenant, considering such a treatment results from the government’s differentiation in pension recipient based solely on nationality.   

Suggestion for Question
Japan is neglecting the situation in which a part of the elderly and disabled people with foreign nationality – which includes people who have lived in Japan since Japan’s colonial period or who were born and raised in Japan (which also includes those who naturalised) – are excluded from the Pension Scheme and have not still received pension.  Is this fact not a violation of the Article 26, which stipulates the principle of equality before the law, and a violation of human rights that threatens one’s right to life?  If the Japanese government considers the fact is not a violation, please clarify a legal ground on which it justifies its policy not providing income security to a part of the elderly and disabled people with foreign nationality.   

2. Alien Registration Law

by Kim TonkHak

The Committee describes in its Concluding to Japan in 1998 (CCPR/C/79/Add.102) that “the Committee reiterates the comment made in its concluding observations at the end of the consideration of Japan's third periodic report that the Alien Registration Law, which makes it a penal offence for alien permanent residents not to carry certificates of registration at all times and imposes criminal sanctions, is incompatible with article 26 of the Covenant. 　It once again recommends that such discriminatory laws be abolished.”
According to the Alien Registration Law, any special permanent resident “who fails to carry with him or her the registration certificate shall be fined not exceeding one hundred thousand yen.”  Despite the Committee’s last comment, the government still imposes penal punishment on normal permanent residents: special permanent residents should still carry the certificate with them at all times; the foreigners should also renew their certificate within thirty days of the fifth anniversary of their birthday (in case of special permanent residents, seventh anniversary of their birthday).  
If they fail to renew it within the period, they “shall be punished with penal servitude or imprisonment for a period not exceeding one year or be punished with a fine not exceeding two hundred thousand yen.”
Fingerprinting was abolished in Alien Registration Law in 2000. However, the government of Japan revived it in Immigration Control and Refugee Recognition Act from November 2006. Although most of Korean residents in Japan hold the status of special permanent residence and they are eligible for exemption, the revival of fingerprinting itself is a concern and such a system should be abolished soon.
Suggestion for Question

What is the legal ground for the Japanese government not to still fully comply with the Committee's last comment in 1998, in which the Committee recommended the government abolish discriminatory laws that are incompatible with Article 26 of the Covenant?        

� “Article 26 of the Immigration Control and Refugee Recognition Act provides that only those foreigners who leave the country with a permit to re-enter are allowed to return to Japan without losing their residents status and that the granting of such permits is entirely within the discretion of the Minister of Justice. Under this law, foreigners who are second- or third-generation permanent residents in Japan and whose life activities are based in Japan may be deprived of their right to leave and re-enter the country. The Committee is of the view that this provision is incompatible with article 12, paragraphs 2 and 4, of the Covenant. The Committee reminds the State party that the words "one's own country" are not synonymous with "country of one's own nationality". The Committee therefore strongly urges the State party to remove from the law the necessity to obtain a permit to re-enter prior to departure, in respect of permanent residents like persons of Korean origin born in Japan”.


� Hidenao Nakagawa, Minister of State (Deputy Prime Minister), "A Paper of Reply to the Interpellation Submitted by Ms. Mizuho Fukushima, A Member of the House of Councilors, with Regard to the Implementation of the Concluding Observations by the Human Rights, August 25, 2000.


� CCPR/C/10/Add.1, 14 November 1980.


� CCPR/C/79/Add.28, 5 November 1993, paragraph 15.


� CCPR/C/79/Add.102, 19 November 1998,


� CCPR/C/21/Rev.1/Add.5, General Comment No. 23


� Contributory Pension (National Pension and Welfare Pension) is one of the Japanese National Pension Scheme. To be eligible, one must join the scheme and pay the state-determined premium over a certain period. In order to be eligible for payments for disabilities that are acquired or become more serious after joining the scheme, one must have already paid over two-thirds of the premiums. In the case of the elderly, one must have paid the premiums for at least 25 years between the ages of 20 and 60 years. Even one month short of this will result in ineligibility. The payment of premiums is required by law; one does not have the choice whether or not to make them. There is, however, no penalty imposed for non-payment.





� According to General Comment No. 18, paragraph13  (Non-discrimination : 10/11/89. CCPR General Comment NO.18), which stipulates “reasonable and objective criteria,” when the government policy takes a different measure toward the people according to a certain category, such as nationality, such a measure is prohibited as an illegal discrimination unless the state can prove “the criteria for such differentiation are reasonable and objective” and “the aim is to achieve a purpose which is legitimate under the Covenant.”   





� Case No.67, 2006 : Claiming the annulment of the decision not to issue Disability Basic Pension.





�Is it merely intended as such, or does it also practically function as such?


�Other groups such as?


�What does ‘it’ refer to here? Unclear referent.


�How do you harass a school? Is this ‘Violence or Harassment’ directed at the students, at the teachers, administrators?


�Last UN level deliberation?


�By whom? this paragraph doesn’t tell us who, what kind of person, is doing the Violence or Harassment.
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