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Introduction

We sincerely express our respect for a consistent endeavor which the Committee has been implementing the International Covenant on Civil and Political Rights (the Covenant). 

The Japanese government, in last December, has submitted the 5th State periodic report to the Covenant with a drastic delay for the period of submission. As the review of the 4th State periodic report was held in October 1998, it will have passed ten years at the time when the review of 5th State report being held in October 2008.

Reflecting on the situation of human rights in Japan, this decade can be considered as the years that, the Government has looked down the Covenant and terribly neglecting to make efforts toward the improvement of human rights on the one hand, and it should be remembered as the years that, lawyers and NGOs have made progress for the domestic spread and establishment of the Covenant on the other. Under the circumstances, no one can deny that, in terms of international standard, human rights in Japan shows more disadvantageous situation.           

As a result of having reviewed this 5th report of Japan, we actually felt the necessity, from a position of citizen, to communicate the real situation of human rights. Regrettably, the State report has not conveyed the real appearance which is concerned with human rights. 

We, as mentioned at the end of this report, are all members of the organizations which struggle, through concrete incidents, for the realization of peace, human rights and particularly civic and political rights, and trying to settle the concerning questions as social problems by means of the movement.      

This report as a proposal for the improvement of human rights, being prepared through the movement of struggles, has been jointly raised by these four organizations, in corresponding to the State report.

We have generally described it in accordance with the articles of the Covenant.

We strongly request that the Committee will not fail to adopt the provisions of our report as many as possible in the List of Issues.  

1. Relations of legal weight between the Covenant and internal laws: (Article 2)
A. Summary and proposals

1. Japan must make it clear that the rights in the Covent should be given priority over the internal laws when there are contradictions between them.

2. Japan should revise Civil Procedure Code and Criminal Procedure Code so that violations of the rights in the Covenant can be used for grounds for appeal.

B. Concerns and recommendations of the Committee

The Committee's 1993 concluding observations on the third report of the Japanese government pointed out, in its Paragraph 8, that "The Committee believes that it is not clear that the Covenant would prevail the case of conflict with domestic legislation and that its terms are not fully subsumed in the Constitution".  Also in the 1998 concluding observation on the fourth report of the Japanese government, the Committee expressed "its concern about the restrictions which can be placed on the rights guaranteed in the Covenant on the grounds of 'public welfare,'" (Paragraph 8) and it "recommends that the State party continue reviewing its laws, and making appropriate amendments, so as to bring its legislation into full conformity with the Covenant." (Paragraph 33)

The repeated expression of concerns and recommendations by the Committee clearly shows that it is worried that the rights in the Covenant are not fully guaranteed by Japanese internal laws.

C. The government's response and the statement in the fifth report of the Japanese government

On the relations between the Covenant and Japanese internal laws including the Japanese Constitution, the fifth report of the Japanese government only states that "as stated in the Fourth Periodic Report," giving four Supreme Court precedents in which lawsuits were filed over human right violations citing the Covenant (Supreme Court Petty Bench Judgment of August 29, 1997, Supreme Court Grand Bench Decision of December 1, 1998, Supreme Court Petty Bench Judgment of June 13, 2000 and Supreme Court Petty Bench Judgment of September 25, 2001), and only stated that "In no case has the Supreme Court found laws, rules or administrative dispositions to be in violation of the provisions of the Covenant."

However, those findings were, as discussed later, precedents which did not admit the violation of the Covenant using the logic that since the questioned restrictions on human rights were not violation of the Japanese Constitution, they were therefore not against the Covenant.  The explanation by the Japanese government does not reply properly to the concerns of the Committee.

D. Opinions

1. Regarding the relations between the Covenant and internal laws, the question used to be supremacy between them; today on the ground of Paragraph 2, Article 98 of the Japanese Constitution, a commonly held view is that while the Covenant, as an international treaty, is lower in its legal force than the Japanese Constitution, it is upper than internal laws.  The court takes the similar position.  Also, on the question of the Covenant being so-called "self-executing," the government maintains the position that it decides whether it is self-executing or not on individual provisions.  The court in many instances interprets that the Covenant is self-executing.  However, such an interpretation has not yet been established in the Supreme Court.

2. Relations between the Japanese Constitution and the restrictions on the rights in the Covenant

The above commonly held view regarding the supremacy between the Covenant and internal laws can be acceptable.  However, what is important here is, when the court is required to redress human rights violation by applying the Covenant, if the court passes a decision to clearly guarantee the rights in the Covenant.  when the rights in the Covenant are guaranteed also by the Japanese Constitution, in many cases the Japanese court first interprets and applies the Constitution to make a conclusion that the provision in question of restricting the rights "is not against the Constitution, therefore it is not against the Covenant."  For example, the above-mentioned Supreme Court decisions given by the government in its fifth report are all representative court decisions which claim that no violation of the Covenant was found on the ground that "it is not against the Constitution, therefore it is not against the Covenant."  In other words, there is a strong tendency of easily allowing restrictions on the rights in the Covenant without making interpretations or applications of the Covenant on its own.  Therefore there is almost no case for Japanese people to have their violated human rights in the Covenant redressed by the Covenant.  That the Committee in its concluding observations on the third report of the Japanese government (Paragraph 8) expresses its concern, saying, that the provisions of the Covenant are "not fully subsumed in the Constitution", is quite accurate.

In interpreting and applying the Covenant, it is not allowed to restrict the rights in the Covenant for the reasons of internal laws, the reasons the Covenant does not approve, and this is also the case with the Japanese Constitution.  Therefore the Japanese government should make it clear that the rights in the Covenant are given priority over the internal laws, and are not restricted for the reasons of internal laws. 

3. On limitation of grounds for appeal 

Paragraph 3, Article 2 of the Covenant obliges the state parties to ensure that any person claiming a remedy for violation of his/her rights in the Covenant shall have his/her right thereto determined by competent judicial authorities and to develop the possibilities of judicial remedy.

Nevertheless, despite the fact that the ultimate authority in Japan that guarantees the rights in the Covenant is court, the grounds for appeal to the Supreme Court in both civil and criminal lawsuits are in principle limited only to violation of the Constitution, and remedy claims for violations of Covenant are not accepted as legitimate grounds for appeal.  That the Supreme Court, despite of it being Japan's ultimate organ for a human rights remedy, does not take up violations of the Covenant for consideration means there is no institutional provision for guaranteeing human rights, which obviously constitutes violation of the Covenant.

Japan should immediately make the necessary legal revisions so that the Supreme Court accepts the violation of the Covenant as the grounds for appeal in both civil and criminal lawsuits. 

2. Concept of "public welfare" in the Japanese Constitution--Obstacles to observing the Covenant: (Article 2) 
A. Summary and proposals

The Japanese government, despite the reiterated concerns and strong recommendations made by the previous Committee, still puts comprehensive restrictions on the rights guaranteed in the Covenant on the grounds of "public welfare," and allows restrictions exceeding those permissible under the Covenant.  This is against Article 2 and 5 of the Covenant.

The Japanese government should immediately revise domestic laws which unjustifiably restrict the human rights guaranteed in the Covenant, and the Japanese court should interpret and apply the domestic laws in conformity with the Covenant.

B. Concerns and recommendations of the Committee

In the 1998 concluding observations the Committee "reiterates its concern about the restrictions which can be placed on the rights guaranteed in the Covenant on the grounds of "public welfare". Following upon its previous observations, the Committee once again strongly recommends to the State party to bring its internal law into conformity with the Covenant."

Here the Committee took one step further from "expression of concerns," to "strongly recommend" an improvement, because the Japanese government has neglected to make the required improvement despite the Committee's concluding observation on the Japanese government's third report, which said that "Furthermore, it is also not clear whether the "public welfare" limitation of articles 12 and 13 of the Constitution would be applied in a particular situation in conformity with the covenant." and "The Committee regrets that there appears to be a restrictive approach in certain laws and decisions as to the respect of the right to freedom of expression."

C. The government's response and the statement in the fifth report of the Japanese government

The Japanese government in its fifth report only refers to the concept of "public welfare" in the Constitution stating that "as stated in the Fourth Periodic Report and Paragraphs 64 to 68 of the Core Document," and its supplementary explanation is completely the same in contents as in the fourth report.  There is no information given of improvements or advancement in response to the recommendations issued by the previous Committee. 

D. Opinions

1. The Japanese government in the fifth reports claims that, "The concept of 'public welfare' has been thus defined by court precedents based on the inherent nature of each right, and the restrictions on human rights under the Constitution closely resemble the reasons for restrictions on human rights in the Covenant. Therefore, there is no room for arbitrary use of the concept of 'public welfare' by the state. 

However, the reality of court in Japan is different from this.

2. In the case where the human rights guaranteed in the Covenant are also guaranteed by the Japanese Constitution, there are many specific cases in which court decisions were made based on the logic that the need for restrictions on human rights on the ground of the domestic law concept of "public welfare" was found not unconstitutional and therefore not against the Covenant, without abiding by the Principle of Proportionality.  The Supreme Court approves this position.

In other words, the Japanese court, in judging the need for restrictions on human rights guaranteed in the Covenant, does not respect interpretations and logics defined in General Comment and Views on individual communications issued by the Committee.  Instead it considers based on domestic law concepts.

3. The Committee believes that the restrictions on the rights guaranteed in the Covenant can be placed only within the range of restriction purposes and the necessity stipulated by each relevant articles of the Covenant.  It takes the position that it is not allowed to place restrictions on the rights guaranteed in the Covenant for any other reasons or by interpretations and theories of internal laws.

Accordingly, when the rights guaranteed in the Covenant are also guaranteed by the Japanese Constitution, it is not allowed to put restrictions on the rights on the grounds of "public welfare," and it should be understood that restrictions are only permissible within the range of purposes and necessity of restrictions specified in the Covenant. 

4. Because the argument of "public welfare" of the Japanese Constitution is based on the "rational relations between restriction purposes and means" and "balancing of interests," the reasoning is prone to be dependent on the values of those individuals who pass judgment, and lacks definiteness.  Accordingly it often has a risk of permitting restrictions by giving priority to national interest over individual human rights.  This trend is clearly shown in the court precedents of the school textbook screening case where freedom of expression is questioned, or the issue of freedom of election campaign activities, etc, as discussed later.

5. In contrary to this, the Committee, when judging the necessity of restrictions placed on rights in the Covenant, bases itself on the "proportional principle," and requires concrete proof of the existence of harm or threats for which restrictions on rights are necessary to objectively consider if such threats and restrictions on rights are in proportion.  Therefore its examination on restrictions is strict, and we conclude that guarantee of human rights by the Covenant is superior in many cases to guarantee of human rights in the Japanese Constitution as interpreted by the Supreme Court.

6. The States Parties to the present Covenant have obligation to respect and ensure human rights in the Covenant.  This obligation is legal obligation under the Covenant and binds the states parties as a whole including judicial departments.  Also, they are required to unconditionally guarantee the rights in the Covenant with immediate results.  The failure of this obligation cannot be justified by domestic political, social, cultural or economical reasons. 

The Japanese government should follow the recommendations of the Committee and immediately revise internal laws which unjustifiably restrict rights in the Covenant and the court should interpret and apply internal laws so as to be in conformity with the Covenant.

3. Human rights education based on the Covenant--insufficient education of the Covenant for judges and administrators: (Article 2)
A. Summary and proposals

1. The concluding observations (recommendations) of the Committee and response of the Japanese government report

The concluding observations of the Committee on the report of the Japanese government in the 64th session strongly recommended in its Paragraph 32 that education of the human rights in the Covenant should be given to judges and others.  The present report of the Japanese government in response to this recommendation is given in "I Part 1. General Comments, 4 Human rights education, encouragement, publicity" and its core details are stated in "(4) Human Rights Education for Judges, Public Prosecutors, and Administrators," between Paragraphs 23-31.

2. Insufficiency of the government report and continued actual behavior which runs counter to the recommendation

However the Japanese government is far from accepting the Committee's recommendations seriously and taking the necessary steps for providing "education of human rights in the Covenant" to the relevant officers to improve the situation.  This is obvious from the actual "human rights education" stated in the report of the Japanese government and continued behavior of public servants engaged in judicial practices which run counter to the recommendations.

3. Proposals

The Japanese government should institutionalize effective education of judges, prosecutors and administrators on human rights in the Covenant.  Based on this, the government should establish a permanent program of holding judicial workshops and seminars to familiarize judges with the Covenant provisions.  Furthermore, general comments of the Human Rights Committee and views of the Committee on communications based on the Optical Protocol of the Covenant should be made widely available to the public.

B. The Committee's concluding observations: concerns and recommendations (Paragraph 32) 

The concluding observations made the following recommendations on the education of judges and others on human rights in the Covenant:

"32. The Committee is concerned that there is no provision for training of judges, prosecutors and administrative officers in human rights under the Covenant. The Committee strongly recommends that such training be made available. Judicial colloquiums and seminars should be held to familiarize judges with the provisions of the Covenant. The Committee's general comments and the Views expressed by the Committee on communications under the Optional Protocol should be supplied to the judges."

C. Gist of the report of the Japanese government 

The gist of the Japanese government's report in response to this recommendations was as follows: (Part 1. General Comments, 4 Human rights education, encouragement, publicity" and "(4) Human Rights Education for Judges, Public Prosecutors, and Administrators")

(a) Public servants in general

23. With regard to administrators, the National Personnel Authority (NPA) has established a curriculum concerning human rights in all forms of training implemented for national public officers and has been providing guidance to each office and ministry concerning the enhancement of human rights education in training therein. 

24. As for local public officials, efforts for enhancement of human rights education in all forms of training has been making to local authorities, etc. 

25. The MOJ holds training sessions for national public officers of central ministries and agencies twice a year in order to enable public officers involved in the administration of human rights awareness-raising activities in prefectures and municipalities to acquire the knowledge necessary for them to become supervisors, the MOJ holds training sessions twice a year. 

(b) Police Personnel 

26. The "fundamentals of work ethics" in which respect for human rights is provided as a major pillar is established with top priority on education concerning work ethics in police education. In such a manner, the National Police Agency has been actively implementing human rights education. 

27. At police school, education concerning respect for human rights is being implemented through courses on work ethics and law, including the Constitution, and the Code of Criminal Procedure. Educational programs available for police personnel involved in criminal investigations, detentions, and measures for assistance to crime victims, etc. of every level and education that makes use of various opportunities to enable police personnel to gain the knowledge, skills, etc. necessary to exercise their duties appropriately and in a way that takes into account the human rights of suspects, detainees, victims, etc. 

(c) Judges

28. The courts are taking measures to provide judges with the concluding observations and general comments of the Human Rights Committee. 

29. With regard to the compulsory training undertaken by judges, lectures on such themes as international human rights covenants, international human rights and foreign nationals' human rights are given, and reference is made to the concluding observations and general comments of the Human Rights Committee. Further, the GOJ understands that those lectures on international human rights have been given to newly appointed judges as well. 

30. All those who become judges, public prosecutors or private lawyers receive training and such training includes a curriculum on international human rights covenants and the Human Rights Committee. 

(d) Public Prosecutors 

31. Lectures on diverse human rights issues are given on the occasion of their numerous training sessions. With respect to the daily tasks of public prosecutors, the GOJ is also making efforts to expand the understanding of public prosecutors concerning respect for human rights through guidance provided by their superiors. 

D. Actual "human rights education" in the report of the Japanese government

Japan Association for Human Rights and Social Justice, based on the information disclosure law, requested the Supreme Court, the Public Prosecutor's Office, the National Police Agency and Ministry of Justice for their "documents issued to the lower organizations in a year following the receipt of and in response to the Human Rights Committee concluding observations of the fourth report."  Further, on July 30, 2007, it requested the Supreme Court and the National Police Agency information disclosure of administrative documents to this effect in the past year (hereafter "the second request").  The outcome was as follows.  It was found that the Japanese government only communicated (delivered) the concluding observations and other information in a quite formal and superficial way.  It even did not provide those documents to some public offices and departments.  After all, it was found that there were no specific directions or guidance for improvements issued at all and no effective education on the human rights in the Covenant was provided, not to speak of workshop or training.   

1. "Human rights education" of judges

The Supreme Court only issued the following documents to high court administrative chief officers and others (dated on July 23, 1999):

"Office memo" and attached documents ("the Human Rights Committee concluding observations of the fourth report" and "the General Comment of the Human Rights Committee.")

Regarding our "second request," there was a reply that the request was still "under consideration" at August 27, 2007, and there was a communication that they would not be able to reply within 30 days of the day of the request.  There has been no reply since then to date.

2. "Human rights education" of prosecutors

The Supreme Pubic Prosecutors' Office only issued the following documents to the lower offices:

"The Fourth Periodical Report of the Japanese Government (gist)," "questions from the Committee and our reply to them during the consideration (gist)" and "the Human Rights Committee concluding observations of the fourth report."

3. "Human rights education" of police officers

According to the reply from the National Police Agency in response to our "second request," the National Police Agency did not issue any document to inform prefectural police of the Human Rights Committee concluding observations of the fourth report (Reply document:Hei 15 National Police Agency information disclosure issue number 47-1, July 11, 2003).  To the "second request," the reply was "non-existent."

4. "Human rights education" of general administrators

The Ministry of Justice only issued the following documents to the lower offices:

Documents issued from the international bureau: 

"The Fourth Periodical Report of the Japanese Government (gist)," "questions from the Committee and our reply to them during the consideration (gist)" and "the Human Rights Committee concluding observations of the fourth report."

(However, there was no document issued by the Correction Bureau to correctional facilities and by the Civil Liberties Bureau to the lower offices.)

E. Continued actual behavior which runs counter to the recommendation in the environment where education of the human rights in the Covenant has been neglected

As shown in the above, it is clear that the recommendations for education of the human rights in the Covenant have been completely neglected.  This is manifested, even after the recommendations, by the continuous and repeated facts of a sheer lack of understanding of the recommendations and serious human right infringements (especially that of personal liberty and freedom of speech and expression) by those authorities.  The details will be mentioned in other related sections, but the following cases are examples along the line of the title:

1. Regarding judges

(1) Himi Case (rape and other charges, retrial case), Toyama Prefecture: a lawsuit of neglect of the principle of presumption of innocence and overdependence upon confessions

In the case the defendant served 3 years of imprisonment by court sentence and 

a true criminal was found.  A retrial was begun at the request of the prosecutors

and the defendant was found innocent.  A judge who convicted the defendant in the original instance before the retrial easily accepted his confessions as credible, which had been made under the harsh interrogations in a substitute prison (Daiyo-kangoku) carried out as voluntary cooperation-based investigation, despite the questions raised from the beginning on the ground of the absence of disclosure of secret, existence of undeniable alibi of him at the time of the crime and the discrepancies between the confessions and the objective evidence of the crime site. The judge of the retrial rejected a request of the defendant for an examination of a witness of the officer in charge of the investigation on the ground that "evidence which has nothing to do with guilty or non-guilty decision is unnecessary."  Thus the path toward the revelation of the truth of the sloppy investigation and the process that failed to see through, and rehabilitation of the defendant were closed.  The defendant later said that he was dismayed at the court.

(2) Osaki Case, Kagoshima Prefecture (retrial for murder case): An example of an outright refusal of the retrial system

A judge who cancelled the decision of opening retrial in the immediate appeal developed the following appalling logic: "Such a decision-making will lead to easily shake the facts, which must have been firmly established with the final decision, by producing later new expert opinions or new testimonies which are themselves of little evidence value as mentioned above, and it undermines stability of a final decision, and, practically leads to subvert the three-level court system, which must be said to be incompatible with the retrial procedures under the current criminal procedure law."  The retrial system is, for the interest of an appellant, aimed at "shaking the facts, which must have been firmly established with the final decision, by producing later new expert opinions or new testimonies," with the purpose of attempting to relieve the innocents.  The logic of this decision of the judge must be said an outright refusal of the retrial system.

(3) Oishi City Council member case, Oita Prefecture (Public Officers Election Law violation case): Arbitrary interpretation of the Covenant and lack of understanding of its interpretation and application standards

Around the strict restrictions on election campaign, in the case where the interpretation of Articles 19 and 25 of the Covenant was the biggest point of issue, the first instance ruling found that the freedom of election campaign is guaranteed by the freedom of expression (Article 19 of the Covenant) and is not necessarily guaranteed again by Article 25 of the Covenant, and that concerning Article 19, the restrictions are aimed at ensuring the freedom and fairness of elections, therefore they are to protect "public order."  This logic excludes the principle of proportionality from consideration, which is essential in interpreting the Covenant, and made the farfetched claim which regards the Constitutional interpretation of the concept of "public welfare" in the same light as the "public order" of the Covenant,   which is a peculiar sophistry of the Japanese court.  In the appeal court decision on September 7, 2007, the court made an even more shameless, arbitral and distorted interpretation of the Covenant by enumerating contradictory logics, which were already invalidated in Japan. 

2. Regarding prosecutors 

(1) Shibushi Public Officers Election Law Case (bribery and wining and dining), Kagoshima Prefecture, Kitagata Case, (a serial murder) Saga Prefecture: cases where the prosecutors forced indictment based on a forced confession obtained by harsh and long-hour interrogation by the police as practically the sole evidence.

a. In Shibushi Public Officers Election Law Case, the prosecutors made up a secret arrangement with the Prefectural police that they would not produce in the court investigation materials which reveal contradiction in confessions of the defendants and others.  In collaboration with the Prefectural police, the prosecutors sought for a disciplinary punishment of the defense lawyer by interrogating the defendant on the conversations with the lawyer to make a deposition, and based on this deposition, the prosecutors filed a claim with the district court for a dismissal of the court-appointed lawyer, on the ground of his "excessive defense activity."  This claim was granted.

b. In Kitagata Case, the prosecutors used as the base for establishing the defendant's guilt a number of "confession reports" written by the defendant in the voluntary questioning which were conducted every day till late at night following his arrest on a holding charge.  The prosecutors demanded life imprisonment for the murder of one person and death penalty for the murder of two persons.

(2) The above Himi Case, Toyama Prefecture: the case in which the prosecutors forced the former defendant the statement against his will to evade their responsibility after his innocence was proved

Prior to the request for a retrial, the prosecutors met the former defendant to make a deposition against his will to the effect that "I do not hold grudge against the then investigation officers or prosecutors in charge" to evade their responsibility.  Justice Minister Jin'en Nagase also said that there was no illegality about the forcing of the former defendant to confess and accordingly he would not punish the then investigators.

(3) Fukawa Case (a burglary and murder): Over 30 years of concealment of evidence for innocence and resistance to decision of opening retrial

A part of evidence was disclosed after more than 30 years which shows the innocence of the two defendants and constitutes a strong ground for opening a retrial.  However, the prosecutors are still rejecting to disclose the whole evidence showing their innocence, and furthermore, they, dissatisfied with the decision of opening a retrial, have made an immediate complain.

3. Regarding police officers

(1) The actual investigations and the attitude of police officers after the establishment of innocence in the above Himi Case, Toyama Prefecture

When the suspect, right after the arrest, overturned his confessions and denied the charges, a police officer shouted, saying, "Why do you say such a thing!" and made him write a singed promise to the effect that he would not overturn his statements then after.  Then when the suspect denied the charge in front of the prosecutors, judges and lawyers in charge, the police officer again yelled at him, gave him a sheet of blank paper to write that "I will never overturn my statements," and made him sign and finger-print on it.  And the officer ordered him to say only "yes" or "yeah."  The National Police Agency, after the establishment of the innocence of the defendant, only published a document that briefly states the outline of the investigations and the discovery of his innocence.

(2) The actual investigations and the attitude of police officers in the above Shibushi Public Officers Election Law Case, Kagoshima Prefecture

The police took an investigation technique of showing the suspects a letter from their relatives which regarded the suspects as criminals to throw them to despair and drive them to make false confessions.  After the establishment of the innocence of the defendants, the National Police Agency made a statement, saying, "we will make our guidance thorough to ensure meticulous and proper investigations are conducted by Prefectural police," and there was no indication of reflections at all on their part.  The three investigators who committed an illegal investigation were punished only very lightly.  

(3) The actual situation of restrictive approach of the police to the freedom of speech and expression (flyer distributing activity) after the recommendations of the Committee

The police has been repeatedly and continuously committing oppression of and interference with freedom of speech and expression.  The incidents of oppression of and interference with freedom of speech and expression by the police, including restrictive approach to free election campaigning as shown in the above Oishi City Council member case mentioned in the previous section 1, (3), have amounted to the following numbers preliminarily compiled by the Japan Association for Human Rights and Social Justice and have become common practice in recent years.  Also, the application of toughened penalty is on the increase.

17 cases in 2003, 7 cases in 2004, 8 cases in 2005, 5 cases in 2006 and 3 cases in 2007 (as of the end of June)

4. Regarding other low enforcement officers (general administrators)

(1) Uninformedness of the recommendations of the Committee found at Nagoya Prison

In April 2003, when Japan Association for Human Rights and Social Justice Aichi Prefectural Branch made a request to Nagoya Prison for improvement of treatment of prisoners, the then administrative manager said, "I do not know about recommendations of the United Nations," and investigators said, "I know the recommendations only personally," showing the fact that even the executive officers were ignorant of the existence and purpose of the recommendations.  

4. We call for establishment of an effective human rights redress organization

--Defects of a human rights protection bill: (Article 2)

A. Summary and proposals

There is currently no human rights redress organization independent from the government authorities in Japan.

The Japanese government in 2002 introduced a human rights protection bill in the Diet saying that is to be the domestic human rights redress organization.  However, the bill has a number of problems and is not in conformity with the 1998 Concluding Observations by the Human Rights Committee in that the proposed human rights protection organization under the bill has no independence from the Ministry of Justice because it is under the umbrella of the ministry in terms of personnel matters and budgets.

We call on the government to consider the establishment of such a domestic human rights redress organization with the following characteristics that functions in line with the Paris Principle and the 1998 Concluding Observations by the Human Rights Committee.

-- It is independent from the government authorities in budget, personnel matters and management.

-- It has authority to investigate and make recommendations on human rights infringements by the public authority.

-- It has capacity to make policy proposals

-- It is capable of operating management and activities which reflect opinions of citizens and NGOs through interchange with them

-- In human rights redress procedures, it has guarantee of due process. 

B. Concerns and recommendations of the Committee

The 1998 Concluding Observations, C-9, of the Committee says,  

"9. The Committee is concerned about the lack of institutional mechanisms available for investigating violations of human rights and for providing redress to the complainants. Effective institutional mechanisms are required to ensure that the authorities do not abuse their power and that they respect the rights of individuals in practice. The Committee is of the view that the Civil Liberties Commission is not such a mechanism, since it is supervised by the Ministry of Justice and its powers are strictly limited to issuing recommendations. The Committee strongly recommends to the State party to set up an independent mechanism for investigating complaints of violations of human rights."

C. The statement in the fifth report (December 2006) of the Japanese government

(a) The Reports of the Council for the Promotion of Human Rights Protection and Submission of the Human Rights Protection Bill

1. The Council for the Promotion of Human Rights Protection, which was established in the Ministry of Justice (MOJ) in March 1997 based on the Law for the Promotion of Measures for Human Rights Protection passed in December 1996, submitted a report in July 1999 on basic matters concerning the promotion of measures for human rights education and encouragement as well as reports on the framework of the human rights remedy system in May 2001 and on reform of the human rights volunteers system in December 2001. Based on these reports, in March 2002 the Government of Japan (GOJ) submitted to the Diet the Human Rights Protection Bill which has the objectives of carrying out fundamental reform of the existing human rights volunteers system and establishing a human rights committee, an entity independent of the GOJ, under which human rights awareness and effective remedy of harm caused by human rights infringements will be promoted. The bill was not passed, however, due to dissolution of the House of Representatives in October 2003. The GOJ will continue to review the bill. (This paragraph is an amended version of all of Paragraph 51 of the main report.) 

(b) Number of Cases of Human Rights Infringement Investigated and Resolved by the Human Rights Organs 

2. The number of human rights infringement cases handled by the human rights organs under the MOJ was between 17,000 and 18,000. The human rights organs under the MOJ aim to remedy and prevent harm from human rights infringement with respect to a variety of human rights issues through consultations on human rights and investigation and resolution of human rights infringement cases. 

D. Opinions

1. Our counterargument to the government report

(1) Problems of the Council for the Promotion of Human Rights Protection and Submission of the Human Rights Protection Bill

To begin with, the 1996 the Law for the Promotion of Measures for Human Rights Protection was not enacted from the need of establishing a human rights redress organization in a true sense.

The law was not designed to deal with human rights violations in general in Japan.  It was, in fact, enacted based on the opinion titled "On basic approach to the future policy for early settlement of Dowa issues" provided by the "regional improvement policy council" established as a government advisory body with the purpose of eliminating feudalistic discrimination which once remained in Japan (hereafter "Dowa issue"), and in the circumstances where the confirmation by a cabinet decision was made in the year that "Regional improvement policy specific project toward elimination of sense of discrimination related to Dowa issues should be promoted after reconstructing it into a human rights education and enlightenment as a general policy" the law was enacted with the purpose of responding to this situation.

Chronologically, Dowa problems were dealt with since 1969 by a series of special laws which granted economical and administrative preferential treatment to Dowa districts (where feudalistic discrimination was understood to remain more deep-rooted than other districts) and their residents and extended support for eliminating disparities, and also promoted human rights enlightenment activities in order to eliminate sense of discrimination against Dowa districts and their residents.

A number of administrative policies since 1969 helped improvement of living standard of Dowa districts and their residents and rectification of sense of discrimination against them.  The special legislations were thus considered to have achieved their goals and lost their validity in March 2002.

On the other hand, in the implementation of administrative policies, there arose profound evils that benefits from the administrative programs were monopolized by some Dowa groups (which claimed themselves as settlers of Dowa issues) and colluded with some administrations to distort healthy operations of local administrations.   

Also, because of the policy taken by some Dowa groups of impeaching those who they claimed to have committed discrimination in order to redress human rights, it caused a number of human rights violations by their impeachment with violence involved.

Today when special legislations on Dowa issues lost their validity, as relevant organizations point out, it is necessary for the administrations and organizations related to Dowa issues to pay special attention not to take over those negative aspects. 

Nevertheless, pressurized by some Dowa groups aiming at continuously securing benefits from the administrations, the Cabinet confirmed in 1996 that the Regional improvement policy specific project related to Dowa issues would be reconstructed into human rights education and enlightenment as a general policy to be promoted.

The Council for the Promotion of Human Rights Protection was established against this background and it is therefore necessary to beware of this background of Dowa issues in evaluating its reports.

(2) Problems of the human rights protection bill

The human rights protection bill presented to the Diet in 2002 against this background has the following problems in itself:

-- Lack of independence of the body

-- Lack of clear definition of human rights

-- Definition of "human rights violating acts" to be prohibited are vague and broad, and it has a risk of causing another human rights violation by accusing "human rights violations"

-- It has a risk of inviting unjustifiable intervention in mass media

-- It excludes human right violations by the public authorities which should be most addressed 

-- It lacks guarantee of due process for those who allegedly committed human rights violations 

(3) Because of the above-mentioned problems, the 2002 human rights protection bill faced strong opposition from the public opinions and mass media, failed to be approved by the Diet and was scrapped.

2. The biggest problem of the human rights protection bill

The biggest disadvantage of the absence of human rights redress organization in Japan is that there is no other way but to resort to state compensation claims in seeking remedy for human rights violations by the public authorities. 

The public authorities, such as police, prisons, detention centers and immigration authorities, which are allowed to physically restrain citizens under certain conditions, prone to violate human rights.  In fact, there are number of reports about violent and insulting interrogations by the police and violent treatment in prisons.  However, the victims of human rights violation by the public authorities are only allowed to file a law suit of state compensation claim.  But lawsuits involve a large amount of cost and time and difficulties in proving human rights violations by the police and others in a closed room.  Even winning lawsuits, it does not mean that it will have a preventive effect or improve the exercise of public power.  In order to eliminate such negative factors, an establishment of human rights redress organization which addresses human rights violation acts by the public authorities is an urgent task.

3. Desirable human rights redress organization

A desirable human rights redress organization must have the following elements.

-- It is independent from the public authority in budget, personnel matters and management

-- It has authority to investigate and make recommendations on human rights infringements by the public authority

-- It has capacity to make policy proposals, in other words, proposals and recommendations not only on procedures of specific cases, but also on functions of state and civic organizations 

-- It is capable of operating management and activities which reflect opinions of citizens and NGOs through interchange with them

-- It has guarantee of due process in human rights redress procedures

5. For Japan's early ratification of the First Optional Protocol to the Covenant--establishment of the individual communication system: (Article 2)
A. Summary and proposals

The Japanese government should immediately ratify the First Optional Protocol to the Covenant and introduce the individual communication system to facilitate the domestic practice of the Covenant.

B. Concerns and recommendations of the Committee

Here is a quote from the concluding observations (concerns and recommendations) of the Committee to the fourth report of the Japanese government

C. The response of the Japanese government and its statement in the fifth report

The Japanese government has not accepted the repeated recommendations of the Committee to ratify the Optical Protocol by listing unjustifiable reasons.  As the result, when 105 countries out of the 154 signatory countries to the Covenant, or so many as 68% or more than two-third of them have ratified, the Japanese government, which claims to be an advanced human rights advocating state, has delayed the ratification with one excuse or another and is already behind in implementing the Covenant in the country.

The fifth report of the Japanese government states as follows regarding the ratification of the Optical Protocol: 

"62. The GOJ considers the system of receiving communications from individuals or groups of individuals set forth in the Optional Protocol of this Covenant to be noteworthy from the viewpoint of effectively securing implementation of the Covenant.  However, the GOJ is presently giving serious and careful consideration, while observing operation of the system, to whether or not to conclude the Optional Protocol, as concerns have been raised that this system may give rise to problems with respect to the Japanese judicial system, including the independence of the judiciary as guaranteed by the Constitution. Since December 1999 the GOJ has been examining individual specific cases raised in accordance with this Optional Protocol and has been regularly holding study meeting attended by the concerned bureaus of the MOFA and the MOJ to investigate the effects that introducing this system would have in Japan."

It is true that study meetings began to be held by the Japanese government offices centering around the Ministry of Foreign Affairs of, but this does not go much beyond a voluntarily workshop among related government offices which does not constitute part of procedures aiming at ratification of the Optional Protocol.  There is no promoter group for ratification within the ruling parties or almost no parliamentary debate about it.  In other words, the government has no target or prospects for ratification of the Optional Protocol.

D. The reason why the Japanese government is negative toward an introduction of individual communication system

It is well known that the individual communication system, along with the government reporting system, has an extremely effective function in implementing the Covenant in the signatory countries. There is no doubt that active application of the Covenant by the domestic judicial institutions is essential for making the Covenant prevail.  The Japanese Supreme Court, however, continues to take negative attitude towards the Covenant by always giving conclusions in their rulings claiming that the Covenant was not violated without providing any own interpretations.

One such example is a case of obstructing prisoner's interviews with defense lawyers by Tokushima Prison, in which the restriction on prisoner's interviews with lawyers necessary in relation to a civil lawsuit case was questioned.  The Supreme Court, in its ruling, only said that provisions of the enforcement ordinance of the prison law cannot be interpreted as violating Article 14 of the Covenant.  

Another example is a case in which the question of mandatory fingerprinting provided by the foreign resident registration law was raised.  The Supreme Court reversed the ruling of Osaka High Court which did not rule out the possible violations of the Covenant and made no reference to the Covenant. 

The Supreme Court has shown no positive attitude of committing itself to the Covenant up to now.  It is natural that lower courts should follow such a position of the Supreme Court.

Thus it is not uncommon for the court to ignore the Covenant and consequently give rulings practically violating the Covenant, even in the cases where human right restoration is sought.  It is obvious why the Supreme Court is negative to ratify the Optional Protocol is because it is afraid that appropriate application of the Covenant through the individual communication system will put such Covenant-violating rulings into question. 

E. The official reason why the Japanese government hesitates to ratify the Optional Protocol

The Japanese government has long put forward the concern that it may jeopardize the independence of the judiciary as the reason of not ratifying the Optional Protocol.  But as long as the government has ratified the Covenant, it is a Constitutional obligation for Japan to give a maximum respect to the Covenant and it is unreasonable to refuse various systems provided for full implementation of the Covenant. To claim that the advice which does not have legal binding force may jeopardize the judicial independence and take an attitude of not listening to advice of the monitoring body of the Covenant will invite judicial self-righteousness and amount to an unacceptable attitude of denying the Covenant on the pretext of internal laws. 

F. The necessity to ratify the Optional Protocol

The Supreme Court has so far been protecting those internal laws that violate the Covenant on the ground that they do not violate the Constitution therefore they do not violate the Covenant.  We hereby reiterate our summary and proposals stated in the beginning to swiftly ratify the First Optional Protocol which provides the individual communication system as one of the most effective measures to correct such a wrong practice, and to properly implement the Covenant in Japan in specific cases.

Japanese Workers' Committee for Human Rights, one of the organizations presenting this counter report, has organized its affiliates and related organizations to carry out group signature collection campaign every year to call on the Japanese government to swiftly ratify the First Optional Protocol.  We have received support from ●● organizations so far.

6. Several questions related to execution including the abolishment of death penalty: (Article 6)
A. Summary and proposals

The Japanese government should take utmost case regarding interviews and correspondence of death-row convicts with their family and defense lawyers and it must give a notice to their family and defense lawyers with sufficient time before the execution.

B. The recommendations of the Committee

The recommendations of the Committee to the fourth report of the Japanese government were "21. The Committee remains seriously concerned at the conditions under which persons are held on death row. In particular, the Committee finds that the undue restrictions on visits and correspondence and the failure to notify the family and lawyers of the prisoners on death row of their execution are incompatible with the Covenant. The Committee recommends that the conditions of detention on death row be made humane in accordance with articles 7 and 10, paragraph 1, of the Covenant." 

C. The fifth report of the Japanese government

In response to this, the Japanese government in its fifth report says, "127 they mostly receive the same treatment as unsentenced inmates In order to contribute to their emotional stability, inmates on death row are able to receive religious services and counseling services chaplains and other voluntary prison visitors at the request."

D. Opinions

However, contradictory to the above government report, the treatment of death row convicts have not been improved even after the fourth recommendations of the Committee.  In the government reply (August 25, 2000) to the question by a Japanese parliament member Mizuho Fukushima the Japanese government says that restrictions on interviews and sending/receiving correspondence of death row convicts and practice of not informing families of death row convicts when they are executed "are not violation of the Covenant," and "we have not changed it even after (the forth U.N.) recommendations you referred to."

In other words, on the restrictions of the treatment of death row convicts, especially their correspondence with the outside world, the Japanese government, on the pretext of "contributing to the emotional stability," puts priority to make execution easy and do not provide humane treatment which guarantees human dignity.

For example, a death row convict Masaru Okunishi who has claimed his innocence and made appeals several times for retrial of Nabari Poisoned Wine Case, is prohibited to receive and send letters, have interviews or receive things sent in to him except for defense lawyers and one supporter other than family members.  Cash contributions from supporters were sent back to the senders by the prison authority. 

Also, another death row convict Iwao Hakamada who has claimed innocence and appealed for retrial of Hakamada case is in the condition in which he cannot identify his own family members due to many years of imprisonment (a disease caused by imprisonment).  Despite the request by lawyers, family members and supporters for providing specialist medical treatment to him outside the prison, the request has been neglected and his conditions are getting worse.

In 2007, the prison law was revised after 100 years and the "law concerning criminal detention facility and treatment of detainees" was put into effect in June the same year.  With the revised law, there have been some improvements, though minor, in treatment of death row convicts such as interviews with non family members.  However, this also is under the discretion of the detention center head, and only a few are allowed to have interviews with death row convicts.  In reality regarding the above-mentioned matters, sending and receiving letters are still restricted and their treatment remains inhumane.

These situations are violation of Article 6 of the Covenant, and must immediately be improved.

7. Suppression by Public Order Maintenance Law –

 Torture and Thought Suppression: (Article 7 and 8)
Concerning Article 7 (Prohibition of Torture and Cruel Treatment or Punishment) 

A. Suggestions. 
The government of Japan must start conducting the research on the situations of victims who died in prison by bloodshed, torture, and abuse under the Public Order Maintenance Law (1925~1945) and announce the results to the public.

	Suppression under Public Order Maintenance Law before the World War II

(source: Department of Justice)

	　　
	Number of people sent to the

Prosecutor’s Office
	Number of Indicted People

	　　1928
	3,967
	525

	    1929
	5,308
	339

	    1930
	6,877
	461

	 　 1931
	11,250
	309

	    1932
	16,075
	646

	    1933
	18,397
	1,285

	    1934
	5,947
	496

	    1935
	1,886
	114

	    1936
	1,396
	139

	    1937
	1,294
	207

	　　1938
	552
	101

	    1939
	319
	90

	    1940
	632
	149

	    1941
	934
	156

	    1942
	329
	145

	    1943
	269
	　

	    1944
	170
	　

	    1945
	79
	　


B. Opinions

　

In 1925 when the Public Order Maintenance Law was established, the maximum penalty was imprisonment with hard labor or imprisonment for 10 years, however, the law was changed to “death penalty or life imprisonment, or imprisonment with hard labor or imprisonment for 5 years” with an urgent imperial order.

Not only the criticism against Kokutai
 but also workers’ association activists, lawyers, intellectuals, scholars, and clergies who protested against the Japanese government’s war of invasion, were targeted for suppression.  At the same time, the Special Political Police was placed in each prefecture, and the public prosecutors on “thoughts” were systematized in the Department of Justice. 

Takiji Kobayashi (1903~1933) – a famous Japanese writer whose books were translated into many different languages and also an author of “Kani Kosen
” – was arrested on February 20, 1933 and tortured to death on the same day.

Several of his works were published in “Chuo Koron” magazine after his death.  “Chuo Koron” magazine publishers and more than 60 journalists and writers were arrested one after another in July 1942. This case is called the “Yokohama Incident”.  In this case, detainees were tortured and forced to make false confessions.  Five detainees in prison was tortured and killed by the Special Political Police of Kanagawa Prefecture.

　From the letter of statement of facts written by a requestor of the retrial: 

“Seven to eight members of the Special Political Police surrounded me and severely battered my naked body with sticks, legs of broken chairs, ropes, and bamboo swords.  During the act, they always said, “Do you know Takiji Kobayashi?  We will not release you alive from here.” “We can just kill you all.” “How dare you keep silent!” “If you are not going to confess, we will make you do so.”  They kept torturing me in that manner.  When I fainted, they threw water on me, and this was repeated over and over.  I started to fear that sooner or later I would be killed.” 

　The 23rd UN General Assembly in 1968 adopted “Convention on the Non-Applicability of Statutory Limitations to War Crimes and Crimes against Human Rights.”  The 21st Century is recognized internationally as the century of “no war, and promotion and protection of human rights.”  The government of Japan, however, has not reflected on its war of invasion but also conducted research on the victims of the suppression of thoughts during the time. 

　We believe that the spirit of the Article 7 of the International Covenant on Civil and Political Rights (Prohibition of Torture and Cruel Treatment or Punishment) and the Article 36 of the Constitution of Japan
 will be ensured when the government of Japan publicly announces and reflects on the incidences of suppression under the Public Order Maintenance Law.

Concerning Article 18 (Freedom of Thought, Conscience, and Religion) 

A. Suggestions

The government of Japan must admit that the Public Order Maintenance Law was cruel against human rights and apologize and compensate the victims of the law.

B. Opinions

Ms. Sadano Ishikawa (1915~2006) graduated from a women’s school in Yamanashi prefecture and started her career in Tokyo as a city bus conductor in Tokyo.  In 1939 she was arrested for having books written by H.G. Wells and M. Gorky.  She was released and started working as an administrative officer in Kofu city in 1941.  

In June 1942, 3 military policemen came to the Kofu city government and took her to the Kofu Military Police.  Afterwards, she was taken to the Tokyo Ushigome Military Police, then to the Sugamo detention center.  Finally, she was taken to the military court for violation of the Public Order Maintenance Law.  As a result, she received a suspended sentence of 3 years of imprisonment with hard labor for an illegal awareness campaign on socialism. 


In June 1943 she was released with probation as a thought criminal.  After she returned home, she received a dismissal notice from the Kofu city government due to her arrest for violating the Public Order Maintenance Law.

In 1945 after the end of World War II, her probation was rescinded on October 8, and the Public Law Order was abolished on October 15, 1945.  
In August 1999, Sadano joined the group of the League Demanding State Compensation for the Victims of the Public Order Maintenance Law to appeal to the United Nations Human Rights Committee. At the informal gathering for discussion with NGOs, Ms. Ishikawa said that she could not die until her honor was redeemed.
 In September 2001 Sadano wrote to the mayor of Kofu city to redeem her honor.  After meeting Sadano, the mayor said that he did not comment as a public figure and would consider her request when he received an order from the Human Rights Protection Committee.
 In 2002 Sadano appealed to the Japan Federation of Bar Associations and the Human Rights Protection Committee for support. 

The investigative report from the Human Rights Protection Committee stated: “The fact that the Kofu city government dismissed the petitioner due to the detention and arrest for violation against the Public Order Maintenance Law violates the petitioner’s freedom of thought and conscience, freedom of expression, right to work, and human rights, and requested to take necessary actions to restore the petitioner’s honor.” 

In 2004, six representatives of the Japan Federation of Bar Association visited the mayor of Kofu city with a 19-page long investigating report and requested human rights redress actions.

In December 2004 the mayor refused to restore the honor of Sadano Ishikawa since there was neither public record of Sadano’s employment nor her dismissal.

Five representatives of the Japan Federation of Bar Associations revisited the Kofu city in February 2005 and requested actions to restore Sadano’s honor, which was unconventional.  

During the process, more than 20 mass media such as Kyodo News and NHK paid attention to “actions to restore honor for those violated under the Public Order Maintenance Law,” and reported Sadano’s statement, “Since Japan should not engage in any wars, a victim like me has to raise a voice.”

Sadano Ishikawa was preparing to appeal to the court seeking for restoring her honor, however, she passed away due to an illness on December 21, 2006.  She was 90 years old.

Her bereaved family member (daughter) said, “My mother died without fulfilling her ambition, but we would like to take over her will.”

Victims of the Public Order Maintenance Law are getting older. All of them are between their late 80’s to 90 years old.  We strongly request the government of Japan to apologize and compensate the victims.

8. System and Implementation which violate the Convention against Torture: (Article 7)
- a large number of grave violations of the Convention indicated by the Committee against Torture last year – 

A. Conclusions and recommendations

The Japanese government should immediately amend systematic and implemental violations of the Convention on torture and penal procedures, which the Committee against Torture indicated.

 B. the Government’s Report 

       The Report does not particularly mention the 5th initial report on the International Covenant of Civil and Political Rights.

    Paragraph 133 of the Government’s report on the Convention against Torture says, “The torture is absolutely forbidden in Japan.” And the Report states, “In the international framework and also from the aspect of enhancing the protection of human rights, Japan has ratified the Convention against Torture in 1999.”

C. Opinion

    In 1999, Japan rarified the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment of Punishment (below, “the Convention against Torture”) and had to submit the first initial report one year later. But an enormous Report consisting of 84 pages was submitted five years late in December 2005. The review of the Report was held at the Committee against Torture on May 9 and 10 2007. And its concluding observations “Conclusions and recommendations” were made public on May 18, (CAT/C/JPN/CO/1) in which the Committee expressed deep concern about the situation of human rights in Japan and requested the Japanese government to amend it. The following is important subjects to be mentioned.

1. Definition of torture 

    The Committee recommends, “The Committee notes with concern that a definition of torture as provided by the Convention, is still not indicated in the Penal Code of the State party. In particular, the Committee is concerned that ‘mental torture’ as per the Convention’s definition is not clearly defined under articles 195 and 196 of the Penal Code and penalties for related acts, such as intimidation, are not inadequate”; “The State party should incorporate into domestic law the definition of torture as contained in article 1 of the Convention.” 

2. Internal applicability of the Convention

    The Committee recommends, “The Committee regrets the lack of information on the direct applicability of the Convention, and in particular on any instances of it’s application by domestic Courts, as well as the applicability of the Convention in times of war” and calls for what “the Convention against Torture” should be taken into account seriously.

3. Statute of limitations

    “The Committee is concerned that the statute of limitations for acts amounting to torture and ill treatment may prevent investigation, prosecution and punishment of these grave crimes. In particular, the Committee regrets the dismissal of cases filed by victims of military sexual slavery during the Second World War, the so-called ‘comfort women’, for reasons related to statutory limitations.”

    “Acts amounting to torture and ill treatment, including attempts to commit torture and acts by any person which constitute complicity or participation in torture, can be investigated, prosecuted and punished without time limitations.”

4. Daiyo Kangoku (detention in substitute prison system)

 　What the Committee expressed the deepest concerns and looked for revisions in “the Conclusions and recommendations”, is the issues of “Daiyo Kangoku”, which has become a hotbed of false charges, and “Interrogation rules and confessions”   

　　“The Committee is deeply concerned with the prevalent and systematic use of the Daiyo Kangoku, substitute prison system, for the prolonged detention of arrested persons even after they appear before a court, and up to indictment, which, coupled with insufficient procedural guarantees for the detention and interrogation of detainees, increases the possibilities of abuse of their rights, and may lead to a de facto non respect of the principles of presumption of innocence, right to silence and right of defense. In particular the Committee is gravely concerned about,”- and then 11 provisions from (a) to (k) are expressed by the Committee.

    And the Committee requests the Japanese government to amend the 2006 Prison Law and indicates, as a matter of priority, following provisions, such as complete separation between the functions of investigation and detention; maximum time limit in police custody in line with international minimum standards; legal aid from the moment of arrest; the presentation of defense counsel during interrogation; ensuring access to all relevant materials and medical care; establishing an effective complaints system, independent from the Police Safety Commission; considering the adoption of alternative to custodial ones pre-trial stage; and abolishing the use of gags at police detention facilities.

5. Interrogations monitored by electronic and video recording systems and confessions        

    The Committee is deeply concerned about the extremely disproportionately high number of convictions over acquittals, the large number of convictions in criminal trials based on confessions, and the absence of strict time limits for the duration of interrogations. And the Committee recommends, “The State party should ensure that interrogation of detainees in police custody or substitute prisons are systematically monitored, by mechanisms such as electronic and video recording of all interrogations, access and presence of the defense counsel during interrogation and that recordings are made available for use in criminal trials. In addition, the State party should amend its Code of Criminal Procedure to ensure full conformity with article 15 of the Convention.”  

6. Death penalty   

    “The Committee is concerned about the solitary confinement and the constant uncertainty of the date of the execution.” And it recommends, ”The State party should consider taking measures for an immediate moratorium on executions and a commutation of sentences, and should adopt procedural reforms which include the possibility of measures of pardon.”

7. Prompt and impartial investigations, right to complain   

    “The State party should consider establishing an independent mechanism, with authority to promptly, impartially and effectively investigate all reported allegations and complaints about acts of torture and ill treatment from both individuals in pre-trial detention at police facilities or penal institutions and inmates in penal institutions.”

8. Compensation and Rehabilitation

    “The Committee is concerned about reports of difficulties faced by victims of abuses in obtaining redress and adequate compensation.” “The State party should take all necessary measure to ensure that all victims of acts of torture or ill treatment can exercise fully their right to redress, including compensation and rehabilitation.”

9. “Comfort women” issue

    “Continuing official denial, failure to prosecute, and failure to provide adequate rehabilitation all contribute to a failure of the State party to meet its obligations under the Convention to prevent torture and ill-treatment, including through education and rehabilitative measures. The Committee recommends that the State party take measures to provide education to address the discriminatory roots of sexual and gender-based violations, and provide rehabilitative measures to the victims, including steps to prevent impunity.”

10. Recommendation toward the recognition of individual communications and the ratification

 of the Optional Protocol to the Convention 
    A number of NGOs have a long time requested the Japanese government to ratify the Optional Protocol to the Convention (individual communications) of the International Covenant on Civil and Political Rights (ICCPR). The Government has not received individual communications which are provided in article 22 of the Convention against Torture. And also Japan has not yet ratified the Optional Protocol to the Convention against Torture, which includes international “Subcommittee on Prevention and National preventive mechanisms”.  

    The Committee, by paragraph 26 of “Conclusions and recommendations”, encourages the State party to receive article 22 and ratify the Optional Protocol to the Convention.

11. Information on the response requested within one year 

     The Committee “requests the State party to provide information on its response to the Committee’s recommendations” contained in paragraphs 14 (Non-refoulement), 15 (Daiyo Kangoku, substitute prison system), 16 (Interrogation rules and confessions), and 24 (Gender-based violence and Trafficking).

     Its follow-up committee will be held this coming May. 

9. The Question of Japanese Military "Comfort Women": (Article 8)
Conclusion:

The system of "Comfort Stations" that the Japanese armed forces established during the periods of Japan-Sino War and the Pacific War, used women as sexual slaves. And the victims continue to incur damage even today.  Even if the act of violation itself had been committed against the victims before the Covenant became effective, given that the victims are still suffering everyday, the Japanese government should promptly take measures to help the victims recover from the damage they incurred. 

Reasons:

In the paragraph 110 of its Fifth Report, the Japanese government refers to the protective measures it provides today to women who are victims of trafficking in persons and of practices similar to slavery.  Although these measures are of some relevance for the victims, it should be acknowledged that military "comfort women" system is a slavery of modern times in its most cruel form in which, during a war of aggression the Japanese government initiated in 1931 against China and other neighboring countries, women of the countries colonized or occupied by Japan were used to satisfy sexual desire of Japanese soldiers.  The Japanese armed forces as a whole were involved in setting up "comfort stations" almost in every occupied area, confined women there and forced them to provide sexual services to soldiers day and night.  Once taken to these stations, women could neither go out freely out of there nor refuse to provide sexual services.         

Women were made to serve several or sometimes more than several tens of soldiers a day in deplorable conditions.  For example, a woman testified: "I contracted a disease, like bladder infection, and was bleeding and could not urinate.  So I went to hospital to be treated.  Among other women, many were had their sex organs terribly swollen that even a pin could not be inserted and were bleeding".  Because of such serious damage they suffered, many women were unable to have babies after the war and are still suffering from the after-effects of repeated rapes and violence committed by soldiers.  There are a large number of victims who were 13 or 14 years old when they suffered the damage and many of them still have PTSD (Post Traumatic Stress Disorder).  Today, more than sixty years later, they suffer almost everyday from the after-effects, such as having sudden flashbacks or nightmares that may cause in the worst cases catastrophic personality disorder. 

2.  To kidnap women or seize them against their will (even with their consent if women are minors aged under 21 years) through coaxing, physical threat or coercion with the aim of forcing them to prostitution was already prohibited by a convention banning prostitution of women and children.  Forcing them to provide sexual services was also banned by the ILO Convention 29.  In addition, it was contrary to the 1926 Slavery Convention.   

International community has been demanding the Japanese government that it acknowledge the factual truths, present official apologies to the women victims of the "comfort station" system, a system that was contrary to various international treaties, laws and custom laws that were effective at that time, compensate the women for the damage they have incurred and commit itself to passing the facts on to next generations through the study and teaching of history in order to prevent the recurrence of such a tragedy. 

This is because, above anything, the victims are actually suffering from the damage and that for victims of sexual violence. It is essential and indispensable that perpetrators earnestly apologize for reducing delayed mental effects of that violence.  

In addition, sexual violence perpetrated against women in armed conflict situations is still occurring in different parts of the world.  In order to eradicate violence that is occurring now, it is also necessary that the Japanese government provides relief to the victims of military sex slavery and punishes the perpetrators (although punishment is difficult in Japan). 

In August 1993, the Japanese government issued a statement of the Chief Cabinet Secretary based on certain studies and acknowledged that the Japanese armed forces were organizationally involved in the establishment and management of "Comfort Stations" and that women who were made to serve as "comfort women" were taken to "Comfort Stations", through coaxing, threat or coercion.  The Government apologized to the victims and declared that it would take some measures to manifest the apologies.  

As a measure to present apologies in concrete form, the Government set up an "Asian Women's Fund" and implemented an "atonement program" that consisted of extending "atonement money" to the victims through the Fund.  However the Government did not allocate any financial resource to the fund.  The Fund was funded solely by private donations from Japanese citizens.  For this reason, the victims considered that the Japanese government failed to take the responsibility and many of them refused to accept the atonement money.  Moreover, Chinese women were totally excluded from the atonement program and no measure has been taken for Chinese victims.  As the Fund was dissolved in March 2007, the Government failed to honor its responsibility.  In addition, in spite of the statement of the Chief Cabinet Secretary, members of the Cabinet one after another are setting forth arguments that deny the responsibilities of the government for the military sexual slavery.  This is why the international community does not consider that the Japanese government has sincerely apologized to the victims.    

The "comfort women" issue is a present-day problem because the victims are still incurring the damage.  We therefore demand that the Japanese government sincerely apologize to the victims, compensate for the damage and pass on the issue to future generations through the study and teaching of history.  

10. Slavery Detention and Forced Labor that cause deaths and suicides from overwork: (Article 8)

A. Suggestions

A large number of deaths and suicides from overwork are symbolic of the current prolonged detention of Japanese workers to their work places and “slavery” forced labor. The government should be vigorously promoting the following urgent measures:

(1) To enact laws regulating overtime work

(2) To strengthen penalties for violating companies

(3) To re-examine the dispatch worker system thoroughly with the present registered system to be halted immediately

(4) To apply its administrative leadership and stronger supervision in order to force all companies to comply with the laws

B. Report　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　　
The Japanese Government Report on the Article 8 is simple and briefly covers only child labor issues, showing their poor recognition of the problems. In fact Japan has been observing more than 30,000 suicide victims each year over the past nine years and a steady increase in deaths and suicides from overwork. Workers tend to experience mental ailments in the work place and how the corporate management treats it as the most pressing issue in its personnel management. It is recognized by a majority of Japanese that most of these problems are caused by the conditions of too long a work day, slavery and forced labor, and the presence of power harassment (including sexual harassment) violating the human dignity of workers. The Report does not even attempt to refer to these issues. It reflects the Government’s attitude such that the issues of slavery and forced labor have been long resolved in Japan, which we strongly feel it not to be overlooked. Such a low level of recognition by the Government can be a major cause for not seeing the increasing trends of suicide in general as well as the overwork deaths and suicides that have been an issue for over thirty years now.

Article 18 of the Constitution of Japan calls for “Freedom from slavery or servitude” states:

“No person shall be held in bondage of any kind.

 Involuntary servitude, except as punishment for crime, is prohibited.”

Since the Article matches Article 8 of the International Covenant on Civil and Political Rights, it must be said that the present situations in Japan show the clear violation of the International Covenant as well as the Constitution of Japan.

C. Opinions

The following is our opinion on the Japanese Government Report on the Article 8 based on the fact about the deaths and suicides from overwork:

1. Overwork deaths in “the world giant company Toyota Motor Corporation”

Toyota reported 2 trillion yen in annual profits and announced at the end of 2007 that it became literally the number one auto –maker in the world surpassing the GM’s production volume for the first time. Meanwhile, on November 30, 2007, the Nagoya District Court recognized the death of Mr. Ken-ichi Uchino (died at the age of 30 of fatal arrhythmia at the Toyota Tsutsumi factory in February, 2002, hereinafter referred to as Ken-ichi) as a work accident, which validated the payment from the Workers' Accident Compensation Insurance system for the survived, Mrs. Hiroko Uchino, Ken-ichi’s wife. The lawsuit was filed by Mrs. Uchino asking the court to turn over the government’s decision of non-payment for the survivor's pension from the workmen’s compensation. The defendant, government decided not to appeal and the court decision was finalized. Also mentioned by the court are the long and intensive working conditions inducing the overwork death to the young “TOYOTAMAN” as well as the highly reputable and world-renowned, "Toyota production system" The news of this ruling, therefore, quickly spread world-wide.

Known as the Toyota Production System, the "KAIZEN" approach consists of such activities as the "Quality Control circle", "proposing innovative and creative ideas”, and “the traffic safety leaders”. The company treats the participation of the workers in such activities as "voluntary" outside of the regular work hours and would not be counted as working hours or unpaid labor. The ruling, however, recognized all these hours as part of the regular work.

Top management of Toyota has been stating that the continuous effort for "KAIZEN” is the source of power "to support Toyota's automobile production." The court reached its judgment that the workers participation in KAIZEN activities must be recognized as part of regular work itself. Based on that, the court has certified Kenichi’s overtime 106 hours and 45 minutes for a month prior to his showing the symptoms. (While the plaintiffs claimed 155 hours and 25 minutes, the defendant did 52 hours and 50 minutes.)

The decision satisfied the "brain injury-heart disease Accreditation Standards" established by the Ministry of Health, Labor and Welfare (2001 Accreditation standards in the so-called death from overwork), that is, his overtime during the month before the illness started exceeded the criterion of 100 hours. Thus the causal relationship between his overtime and illness was firmly established.

It can be said that Toyota's automobile production is supported by the unpaid overtime of more than 60,000 workers. Such unjust practices have been contained due to Toyota's overwhelming influence and power in the political and business communities.
The ruling also refers to two shifts of the auto-production process that TOYOTA adopts. The ruling said, "Two shifts system combined with the night shift basically defies the human physiological 24-hour day-night rhythm, and leads to chronic fatigue."  Kenichi has been engaged in work with the first shift, 6:25 am to 3:15 pm, the second shift, 4:10 pm to 1:00 am, and regularly added overtime every day.
Kenichi was reported as saying, "I want to go home with headlights on” right after the second shift instead of the dawn where it is no need of headlights after overtime to the shift. Hiroko, wife and plaintiff, stated frankly, "Why should cars be made at midnight?"  The fact that Toyota sacrifices its workers of flesh and blood for the sake of productivity and efficiency, has shed a light on the company’s priorities.  This was made evident and condemned by the courts ruling. 

After the sentence Hiroko remarked, "I hope Toyota to be literally the number one company in all the aspects by caring for its employees." This seems to apply to not only Toyota but also many companies in Japan that pursue nothing but profit, ignore or downplay the position of compliance with the law and treat their workers like "material".

2. Increasing deaths and suicides from overwork

Such deaths and suicides continue to increase despite the efforts. According to the report by Ministry of Health, Labor and Welfare,

The cases of overwork deaths due to cerebral-vascular disease and ischemic heart disease being paid by the workmen’s compensation

Year
Claimed
     Certified


2002
 819
       317



2003
 742          314



2004
 816
       294



2005
 869
       330



2006
 938          355



Year 2006 shows the highest in claims, 938, and in certification, 355, during the five-year period. The figures, however, do not show the true picture. The claim figures are just the tip of the iceberg, for many overwork cases do not surface because the survived families often give up their fight against the time-consuming certification processes as well as a notably low certification rate.

The cases of mental disorders from overwork being paid by the workmen’s compensation: 

[( ) indicates suicides cases including suicide attempts]

Year
Claimed
      Certified


2002
341(112)       100(43)



2003
447(122)       108(40)



2004
524(121)       130(45)



2005
656(17)
       127(42)



2006
819(176)       205(66)



Year 2006 shows the highest in both claims and certification, for the five-year period. It is clear that the certification rate is extremely low.

Certainly the government ministry has been trying hard to reduce deaths and suicides from overwork by the amendment of related laws and notices. This effort has not been rewarded. 

One of the major reasons is that long hours binding to the work place and long working hours have essentially remained untouched. The unpaid overtime, called “Service Zangyo,” that exceeds the labor-management agreement on the legitimate overtime as well as competition among fellow workers promoted with the pay-per-performance system, tend to foster further long working hours. The effects of power-harassment are also observed in such work places. Another class of workers who suffer from irregular working hours, are those who are dispatched employees and “camouflaged” contract workers. They suffer from a lack of strict labor time-management practices, hence, the existence of many irregularities.

The government of Japan must urgently tackle the issues mentioned at the beginning of this report.
11. Migrant Workers Forced to Work as Slaves: (Article 8)

A. Summary and proposals

Migrant workers have already become a non-negligible component of the workforce for Japanese industries.  On entering an era of declining birthrate and rapid population aging, with an increasing tendency of Japanese workers to avoid taking unskilled and unqualified jobs, the presence of foreign workers is getting all the more important for Japan's economy.  However, the Japanese government still maintains an immigration control policy that consists of "allowing the entry of highly skilled foreign workers in specialized or technical sectors while keeping unskilled workers out".  Such a selective immigration law is no more suitable for the new conditions of our society today.  This law needs to be radically revised so as to ensure an orderly entry and acceptance of migrant workers in our country. 

The system of occupational training program offered to foreign workers (named Industrial Training Program), told officially as a scheme for technology transfer, is actually used for escaping national laws and regulations designed to ensure fair conditions of work with the aim of exploiting foreign labor with low salary and poor working conditions.  In addition, this system is pointed at as being a hotbed for trafficking in persons and forced labor.  In our view, if this system cannot be abolished quickly but be maintained until the Immigration Control Law will be revised, it should be at least drastically improved to adapt it to its initial objective.

A remedy action that could be taken immediately in that direction would be to correct the inhumane and illegal practice of "contract and written pledge",  an obligation imposed on migrant workers by sending organizations before they leave their countries.  In addition, the administrative bodies of Japan as the host country should closely control and give adequate instructions to those organizations that accept foreign trainees so that they ensure at least the average working conditions practiced in the country. 

B. Concerns and recommendations of the Committee

No specific mention under these items

C. Realities of foreigners' occupational training program in Japan

1. Foreign trainees on the increase

Under the training program, "foreign trainees" are dispatched to Japan by private, state or public agencies of sending countries, and they receive training at accepting organizations in Japan.  This system was established in 1981 at the same time when the government decided to grant resident status to foreign trainees.  Its initial objective was "to facilitate the transfer of Japanese technique, skills and knowledge to developing countries and contribute thereby to their economic development".  Since then, the number of foreign trainees coming to Japan has increased every year and their number attained about 70,000 at the end of the year 2006 (30.5% increase from the previous year). 

2. Abuses of the foreign trainee program 

In recent years, the cases of human rights abuses involving foreign trainees who have come to Japan through that program have become more and more frequent, reflecting the sharp increase in their number.  

Most typical cases of human rights violation are: taking away of trainee's passport to prevent him/her from running away; accepting enterprise forcibly deposits a part of trainee's salary as "savings"; imposing of long overtime work; forced repatriation of trainees who claim their basic rights; non-implementation of training in non-practice matters, physical restraint through imposed deposit of money or penalty; sexual violence.  In 2006, the media reported the case of infringement of the Minimum Wage Law by 23 sub-contractors of Toyota Automobile and the case of several sewing factories in Gifu Prefecture that forced foreign trainees to work overtime with a hourly wage of 300 yen.  Most of these cases concern small and medium-sized enterprises that cannot secure Japanese manpower for the so-called "3K" work (physically demanding (kitsui in Japanese), dirty (kitanai) and dangerous (kiken) work) and that are exposed to harsh price competition with Chinese or other foreign products.  They accept foreign trainees through that program not for its true aim, i.e. international contribution, but for using it as a way to secure themselves of adequate labor exploitable with low wages.  Also, among the foreign trainees, some come to Japan not to acquire technique or skills but mainly to "earn money".

The U.S. Department of State, in a report on trafficking in persons issued in June 2007 criticized the Japanese training program for foreign workers in the following terms: "The government should make greater efforts to investigate the possible forced labor conditions of workers in the "foreign trainee" program, the domestic sexual exploitation of Japanese women and children, and the use of fraudulent marriage as a mechanism for human trafficking."        

3. Examples of human rights violation 

(1) Case of 13 Vietnamese Women Trainees in Tokyo

Their monthly salary is between 60,000 to 65,000 yen (between 288 and 312 yen in terms of hourly wage).  In comparison with the minimum wage in Tokyo area (in Japan, two types of minimum wage system exist: the one is based on locality, the other on industry) which is 719 yen (local minimum wage) or between 819 (the highest is in the steel industry) and 770 yen (the lowest in retail), these Vietnamese women are made to work for less than a half of the minimum wage.     

In addition, their employer used to deduct from their monthly salary 30,000 yen on the pretext of fixed "savings" deposit, but in reality, the money is not put on deposit but used by the employer to cover a part of operating costs.  The Vietnamese women live with about 10,000 yen a month and send the rest to their family.  They are not given any paid leave and are not allowed to take a day off even when they are sick.  Moreover, their passports are taken away by the employer so as to prevent them from running away.

(2) The realities of foreign trainees described above can be qualified as forced labor or slavery.  However, if such a program actually works, it is because the trainees, before leaving the sending countries, make contract with and pledge to the sending organizations that they will honor the contract. 

For example, in the case of Chinese trainees, the basic hourly wage for the first year of training is fixed to 200 yen (225 yen for the second year).  The overtime work is paid only 300 yen per hour.  The low pay and other poor conditions of work are fixed in advance by a contract agreed upon between the sending organization of foreign countries and hosting organizations in Japan.  In addition, the contract may contain inhumane clauses that may restrict the exercise of basic labor rights: "when the trainee has manufactured a defective product in the manufacturing process, he must out of his working time and for free repair and finish that product"; "the trainee must be cooperative with other trainees and in good terms with Japanese workers, and do not take days off without permission or go on strike or cause disputes; "the trainee must not buy a cell phone".  

In the case of trainees from Indonesia, in addition to the prohibition of cell phones and restriction of means of communication such as the ban on exchange of letters within Japan, acts of faith or religion including praying or observing Ramadan on company premises are also prohibited.  Some trainees from Vietnam were made to pledge that they would "accept to work overtime as ordered by the employer" and to submit themselves to other conditions and terms that violate their human rights such as "ban on marriage or on becoming pregnant while in Japan", "ban on taking part in religious or political activities or in the activities of political parties or secret societies".      

12. Pre-trial detention and treatment of detainees: (Articles 9, 10 and 14) 

A. Summary and proposals

1. Japan should revise the current pre-trial detention system to bring it in conformity with Articles 9, 10, 14 of the Covenant, and Daiyo-kango should be abolished.

2. Japan should treat detainees in penal institutes in conformity with Article 2, Paragraph 3 (a), Articles 7 and 10 of the Covenant. 

B. Concerns and recommendations of the Committee

1. Pre-trial detention

The Committee in which Concluding Observations of the fourth report of the Japanese government strongly demands, says, "22. The Committee is deeply concerned that the guarantees contained in articles 9, 10 and 14 are not fully complied with in pre-trial detention in that pre-trial detention may continue for as long as 23 days under police control and is not promptly and effectively brought under judicial control; the suspect is not entitled to bail during the 23-day period; there are no rules regulating the time and length of interrogation; there is no State-appointed counsel to advise and assist the suspect in custody; there are serious restrictions on access to defence counsel under article 39(3) of the Code of Criminal Procedure; and the interrogation does not take place in the presence of the counsel engaged by the suspect. The Committee strongly recommends that the pre-trial detention system in Japan should be reformed with immediate effect to bring it in conformity with articles 9, 10 and 14 of the Covenant."

2. Treatment of detainees

Also the Committee, in the same Concluding Observations, expressed its concerns, saying, "27. The Committee is deeply concerned at many aspects of the prison system in Japan which raise serious questions of compliance with articles 2, paragraph 3 (a), 7 and 10 of the Covenant. Specifically, the Committee is concerned with the following: 

(a) Harsh rules of conduct in prisons that restrict the fundamental rights of prisoners, including freedom of speech, freedom of association and privacy;

(b) Use of harsh punitive measures, including frequent resort to solitary confinement;

(c) Lack of fair and open procedures for deciding on disciplinary measures against prisoners accused of breaking the rules;

(d) Inadequate protection for prisoners who complain of reprisals by prison warders;

(e) Lack of a credible system for investigating complaints by prisoners; and 

(f) Frequent use of protective measures, such as leather handcuffs, that may constitute cruel and inhuman treatment."

C. The response of the Japanese government and its statement in the fifth report

On the question of pre-trial detention, the fifth report of the Japanese government only gives a description in form of explanation of the Code of Criminal Procedure as did the previous report, and makes no mention as to how situation has been improved in relation to the recommendations of the Committee.  Also there is no description at all showing improvement or advancement in the treatment of detainees in respect to the above-cited matters the Committee expressed its concerns.

D. Opinions

1. The situation where pre-trial detention continues for as long as 23 days and the human rights of suspects are not guaranteed has remained the same since the previous consideration by the Committee.  The government report states to the effect that strict judicial review is given to the detention of suspects.  However, according to the Judicial statistics annual report 2003, compiled by the Supreme Court, the number of issued detention warrants was 155,830, of which 536 were turned down, showing that the issuance ratio of detention warrants was as high as 99.7%.  This tells the court is not functioning as a controller.

Even in the offenses which are not so much heavy (such as molester and trespassing), when suspects deny the charge, the investigation authorities physically detain the suspects for a long period of time (up to 23 days) on the ground of fear of "destruction of evidence" or "intimidation of witnesses."  In Tachikawa City, Tokyo, three citizens who had been distributing flyers against overseas dispatch of Self-Defense Forces at the Self-Defense Force residential quarter were arrested and indicted for trespassing and were kept for 75 days before  release on bail (ruled not guilty in the first instance but reversed and found guilty in the second instance.  The case is pending at the Supreme Court.)  In the case of flyer distribution at a condominium in Katsushika-ward, Tokyo, a man who had been putting flyers in mailboxes of flats reporting activities of a political party's municipal assembly group was arrested on the charge of trespassing and kept for 21 days and then indicted (ruled not guilty in the first instance but reversed and found guilty in the second instance.  The case is pending at the Supreme Court.)  Such a long-period of detention causes false confessions and violates the defense right of suspects/defendants who appeal for innocence, and is criticized as "hostage justice." 

Regarding a long-period pre-trial detention in Japan, the U.N. Committee Against Torture expressed strong concerns in May 2007 and recommended Japan to abolish "Daiyo-kangoku" and limit the maximum time detainees could be held in police custody.

On the question of absence of state-appointed defense lawyers for suspects as pointed out by the Committee in the previous consideration, the Criminal Procedure Law revised in May 2004 provides state-appointed defense lawyers for suspects with the charge of a certain serious offenses which is expected to be extended to all the defense cases in the future.   

2. In the consideration of the previous report, the Committee expressed strong concerns about the treatment system of detainees in penal institutes.  Specifically, restrictions on the fundamental rights of prisoners, use of harsh punitive measures, lack of fair and open procedures for deciding on disciplinary measures, inadequate protection for prisoners who complain of reprisals by prison warders and frequent use of protective measures, such as leather handcuffs, that may constitute cruel and inhuman treatment.

However, the government did not accept the recommendations of the Committee seriously and not undertake improvements, which led to incidents in 2001 and 2002 in Nagoya Prison in which three inmates were killed and injured by prison wardens who used fire fighting water cannons and clamping leather handcuffs against the inmates.  Urged by these incidents, the government, after many years of hesitation, began to revise the Prison Law with the aim of improving treatment of detainees in penal institutes.  In May 2005 the "law concerning criminal detention facility and treatment of detainees" was legislated.  The new law has many improvements such as allowing detainees to have interviews/receive and send letters, and establishment of a review committee which has outside members including defense lawyers.  However, there are still some problems such as not providing proper medical treatment at appropriate times and a close eye needs to be kept on developments.  More seriously, the new law officially approves pre-trial detention in Daiyo Kangoku as a legal practice.  It is a grave problem that runs counter to abolishment of Daiyo Kangoku the Committee demands.

13. Abolition of Daiyo Kangoku: (Article 9)
A. Summary and Proposals

1. The government must immediately abolish Daiyo Kangoku.

2. The government must change the legal system so that detention of detainees is done by other organs than the police which is in charge of investigation.

B. Concerns and recommendations of the Committee

The Concluding Observations of the Committee on the fourth report of the Japanese government stated, "23. The Committee is concerned that the substitute prison system (Daiyo Kangoku), though subject to a branch of the police which does not deal with investigation, is not under the control of a separate authority. This may increase the chances of abuse of the rights of detainees under articles 9 and 14 of the Covenant. The Committee reiterates its recommendation, made after consideration of the third periodic report, that the substitute prison system should be made compatible with all requirements of the Covenant."

C. The response of the Japanese government and its statement in the fifth report

Regarding the Daiyo Kangoku system, despite that questions were raised in the consideration by the Committee of the second report of the Japanese government held in July 1988 and repeated recommendations for its abolition made by many international organizations, the Japanese government would not abolish this system.  The fifth report of the Japanese government repeats the explanation of the Daiyo Kangoku system as if completely ignoring the recommendations of the Committee.  The "law concerning criminal detention facility and treatment of detainees," which was enacted in June 2006 by the Japanese parliament, approves the use of police detention centers as a substitute for penal institutes, and Daiyo Kangoku continues to exist with a different name: "Daiyo Keiji Shisetsu (substitute penal institute)."

In May 2007, the Concluding Observations of the U.N. Committee Against Torture recommended an abolition of Daiyo Kangoku.

Concerning this question, the Japanese government deserves strongest criticism for its appalling arrogant attitude of not paying respect for the Covenant and international organizations and keeping ignoring their recommendations. 

D. Opinions

(1) Daiyo Kangoku is a hotbed for false charges

The Daiyo Kangoku system is a hotbed for false charges because the police in charge of investigation of detainees is at the same time in charge of detention procedures of the detainees.  This recognition has become a common knowledge among Japanese law experts.

Usually, suspects are held in detention centers, which are police custody, where they are placed under 24-hour police observation and are subject to interrogation even late at night and pressed for confession.  The detainees who continue denial are yelled at by custody officers with their human dignity deprived of, under the control of whole daily life from meals to toilet, and driven into the state of mind that "there is no way but make a false confession to escape from their control" which leads to false confessions.

In 2007 there were a series of false charge cases including Shibushi Case, Kagoshima Prefecture, in which all the 12 defendants were acquitted who had been indicted for violation of Public Officers Election Law around the Kagoshima Prefectural Assembly member election, and Himi Case, Toyama Prefecture, in which a true criminal for rape appeared and the convicted was ruled innocent in a retrial after he had served a prison term.  In particular, Shibushi Case drew waves of criticism throughout the country when it was revealed that the police had interrogated the defendants by forcing them stamping on the paper on the floor against their will on which words of defendants' parents or grandchildren were written to torment them into making "confessions."  Such false charges are all the product of the "Daiyo Kangoku" system.

(2) Violation of the Covenant

The "Daiyo Kangoku" system violates Article 9 Paragraph 3 which provides: "3. Anyone arrested or detained on a criminal charge shall be brought promptly before a judge or other officer authorized by law to exercise judicial power".  It is because this provision does not assume that suspects once brought before a judge should be brought back to the police custody again.

Also, the "Daiyo Kangoku" system allows the police to force confessions from suspects through long-time interrogation under total control of detainees' daily lives therefore it violates Article 14 Paragraph 3 (g) of the Covenant which stipulates that  everyone shall be entitled "Not to be compelled to testify against himself or to confess guilt."

Also the "Daiyo Kangoku" system deprives detainees of human dignity with their whole daily life from meals to toilet under control, and as Shibushi Case has proved, it is prone to cause torture or inhumane treatment of detainees, it therefore violates Article 7 of the Covenant which stipulates: "No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment."

(3) Direction of improvements of the system

The Japanese government counter argues that its directive in 1980 separated the police officers in charge of investigation and the officers in charge of the treatment of detainees and this separation was made clearer by the 2006 legislation.

However, under the current system, there is no change to the reality that investigations and detention are taken care of by the same police organization.  Detainees are put under 24-hour observation from meals to toilet by the single organization of the police and are placed in the situation subject to pressures for making false confessions.  In fact, savage practice is still conducted when detainees deny charges they face indignity while if they confess, they are treated with cigarettes or meals in interrogation rooms.

In order to improve the above inhumane conditions detainees are exposed to and prevent false charges by forced false confessions, Diayo Kangoku must immediately be abolished and detention of detainees must be carried out by separate organs other than the police in charge of investigation.  We request our summary and proposals be realized.

14. The Right to a Fair Trial: (Article 14) 

　　　　　
Insufficient Disclosure of Evidence and Overdependence on Confessions 

A. Conclusion and Recommendations

The government of Japan must ensure that guilty verdicts are based on objective evidence, not on confessions by a suspect /defendant and must record all interrogation procedures by electronic means. 　　　　　　　　　
As for criminal court, the prosecution must disclose all the obtained evidence to the suspects, the defendants, and the attorneys, giving enough time for the suspects and the defendants to prepare their defence.

　
B. Concerns of and Recommendations from the UN Human Rights Committee.         
In 1998 Concluding observations of the Human Rights Committee to the government of Japan said;  

“25. The Committee is deeply concerned about the fact that a large number of the convictions in criminal trials are based on confessions. In order to exclude the possibility that confessions are extracted under duress, the Committee strongly recommends that the interrogation of the suspect in police custody or substitute prisons be strictly monitored, and recorded by electronic means. 

26. The Committee is concerned that under the criminal law, there is no obligation on the prosecution to disclose evidence it may have gathered in the course of the investigation other than that which it intends to produce at the trial, and that the defence has no general right to ask for the disclosure of that material at any stage of the proceedings. The Committee recommends that, in accordance with the guarantees provided for in article 14, paragraph 3, of the Covenant, the State party ensure that its law and practice enable the defence to have access to all relevant material so as not to hamper the right of defence.” (CCPR/C/79/Add.102.) 

C.
Responsiveness of the government of Japan

As for the Concluding Observations 25 on electronic records of interrogations, the government says, “Very detailed interrogations are conducted in order to fully ascertain the truth in criminal cases,” and it refuses to make such records claiming that transcription takes much time and labor (Materials for External Explanations on Responding to the Concluding Observations of the ICCPR/Human Rights Committee (as of August 15),” below, “External Explanation”). The government also refuses to allow the presence of lawyers during interrogations because “it would have various influences on overall investigation procedures, including the investigation mechanism (External Explanation).

　
The government also maintains that there is no problem whatsoever with the fact that most suspects confess as a result of proper interrogations, and those confessions, which are suspected, of being involuntary are now admissible in court (External Explanation).

With the introduction of a Citizen Judge System, the government of Japan indicates the possibility of introducing a video recording system to cover a small part of the interrogation procedures.

As for introducing a disclosure system of evidence obtained by the investigating agencies, the government of Japan still denies the possibility of introducing such a system.

　
D. Opinions

1.
Introducing a system for the transparency of interrogations is an urgent matter.


In the current Japanese criminal proceedings, defendants were found guilty in 99.916% of district court cases, (80,223total, 87 acquitted; Bureau of Justice Statistics, 2003 Edition (2003), which is very high. 


This is because the court decisions hardly deny the voluntariness of confessions even if the defendants and their attorneys insist on its voluntariness. This is also due to the tendency of Japanese judges to return verdicts of guilty, accepting those confessions as voluntary.


The investigating agencies, therefore, put more efforts on extracting confessions than obtaining objective evidence.


For example in the Shimotaka Arson Case of 2002, Toshiyuki Takano, who was accused of being the arsonist, had denied the charges made by police.  However, the police threatened Takano that “If you aren’t the arsonist, we will bring in your wife…”, therefore Takano gave a false confession.  (In the trial, evidence including scientific testimony proved that the confession was false, and Takano was acquitted).


In April 2003, 7 defendants of Shibushi, Kagoshima Prefecture were indicted on charges of conspiracy for vote buying in the prefecture assembly election.  It was said that the defendants confessed about the conspiracy, but later on it was found that each defendant had an alibi on the specified date and time. The defendants were acquitted as their confessions were doubtful.


In this Shibushi Case, the police forced the defendants to make false confessions by yelling at the defendants, putting pressure by bringing up their families’ names, and making them step on papers on which their families’ names were written – all of such forceful interrogations by the police are the cause of false confessions.


The Public Prosecutor’s Office recently announced that they are considering introducing a video recording system for part of the interrogation process and due to the introduction of a Citizen Judge System.  However, it is only to legitimize the voluntariness of confessions. The whole interrogation process will not be recorded. Only the moment when a suspect/defendant makes a confession will be recorded. 


In order to prevent false confessions forced by the investigating agencies such as the police, it is a must that the whole interrogation process be recorded by electronic means. 

　The government of Japan must take necessary actions to introduce a recording system during the whole interrogation process by electronic means at once by enacting necessary domestic legislation and securing budget.

　
2.
Evidence must be disclosed in order to give enough protection to defendants.

Despite the previous recommendations from the Human Rights Committee, Japanese prosecutors have been concealing evidence that can prove the innocence of suspects/defendants, hence producing false charges.  Judges also do not take aggressive action against the prosecution to disclose such evidence during court procedures.  

In the Fukawa Case of August 1967, the defendants convicted of homicide were arrested in 1967 and found guilty in July 1978. The court rejected their appeal.  In 2003 during the second appeal to retrial, the prosecution finally released photographs of the homicide scene, the postmortem certificate, alibi testimony, and the expert opinion on hair.  The group of defence attorneys is currently appealing a retrial to be started at once, insisting that the disclosed evidence offers the proof of innocence.

　In another homicide case called the Nabari Case, the prosecution has been rejecting disclosing evidence they obtained. Several appeals for a retrial have been requested for this case.

In Japan, 4 condemned prisoners have been acquitted after their retrials.  In each such case, disclosed evidence during the retrial proved that charges were false. The prisoners were found innocent.  

Due to such acquittals after retrials, the Supreme Public Prosecutor’s Office held a review meeting and made a report.  The report itself has not been publicly disclosed, Houritsu Jihou (a law magazine) Vol. 68-8 says that they learned “a lesson” from too much disclosure of evidence during retrials.  After this meeting, disclosure of evidence has been restrained. 

　The paragraph 289 in the Japanese Government Report gives an image that disclosure of evidence to attorneys is now more open after the pre-trial procedure was established as a partial amendment of the code of criminal procedures in May 2004.

　However, the pre-trial procedure is far from functioning as intended since attorneys have to claim all the evidence they think exist. 


The government of Japan must ensure that there is complete disclosure of evidence obtained by the prosecution to the suspects, the defendants, and their attorneys. This disclosure should be made with appropriate timing that allows for the suspects and the defendants to prepare for their defence. The government of Japan must enact necessary domestic legislation for this purpose at once. 

15. Increasing Invasion of Privacy Offences by Weapons Manufacturers and the Heavy Industry Sector of Japan: (Article 17)
A. Suggestions

The government of Japan must stop at once collecting information on workers who are fighting for obtaining peace and human rights in heavy industry and providing such information to relevant companies. The government must not promote any labor policies to discriminate and segregate workers. 

B. Reports

1. Pacifism in the Constitution of Japan

 Article 9 of the Constitution of Japan advocates pacifism. Paragraph 1 states that “the Japanese people forever renounce war as a sovereign right of the nation and the threat or use of force as means of settling international disputes,” and its Paragraph 2 states that “in order to accomplish the aim of the preceding paragraph, land, sea, and air forces, as well as other war potential, will never be maintained.” “Conservation of military force” includes prohibition of manufacturing of weapons.  

2. Competition among Large Corporate Weapons Manufacturers

The Japanese shipbuilding and heavy machinery industry has taken advantage of the government’s Tertiary Defense Program that approved the manufacturing of offensive weapons and has strengthened and promoted the system for the manufacturing of weapons.


On one hand, heavy industry that strengthens weapons production strengthens its labor management and fosters labor unions that are loyal to the manufacturing companies. On the other hand, the industry has been consistent in criticizing such labor unions while creating labor policies that severely discriminate and segregate workers who are against war, advocate peace, and insist on their rights protected by the Constitution of Japan. These feelings are held by some workers despite the contradiction of working in the weapons industry.  This attitude of the industry comes from the continuous illegal actions that also violate Article 17 of the International Covenant on Civil and Political Rights.  


These illegal actions began when corporations started sending covert staff to　labor unions , with the intention to infiltrate and dismantle them. These labor unions are charged with protecting workers rights as they seek to improve their living. 

 In 1965, Mitsubishi Heavy Industries, LTD. (MHI) split and forcibly minimized its labor union after said union put up a slogan on anti-war and peace. Since 1961, Ishikawajima-Harima Heavy Industries Co., Ltd. (IHI) has been violating the rights of activists in its labor union by way of its salary systems, and excluding them from various activities in the corporation, suppressing the democracy in the corporation, and controlling the labor union. Kawasaki Heavy Industries, Ltd. (KHI) used a company-fostered labor union that was not only informal but repeatedly violated human rights in its salary and status systems. In the early 1970s, KHI created a company controlled labor union. Mitsui Engineering & Shipbuilding Co., Ltd. (MES), Sumitomo Heavy Industries, Ltd., and JFE Steel Corporation have similar violations while manufacturing weapons. 


Shipbuilding and heavy machinery corporations are using various measures in order to have more control over their labor unions and kill the voices of their workers and staff. KHI dismissed a young worker who was about to get married since he declined the corporation’s order for relocation. This inhuman action and human rights violation was an example for other staff before the corporation lay off more than 10,000 staff. 

 MES has given orders that are not acceptable to the company’s moral standards. Workers who requested strengthening the corporation’s safety measures were subject to: - unilateral relocation, weeding the yard in blistering heat after attending a committee on discipline, excluding them from work and forcing them to clean the office, burning garbage, putting them in a segregation room, cleaning the bathing rooms, and so on. MES has not officially apologized to any of them yet. IHI thoroughly ostracized its workers by creating the “ZC Management List,” which is used to discriminate those who are on the list in salary and promotion systems, and by refusing them to enter the office building. This treatment has created workplaces that not only take away workers’ thought and beliefs but also their survival rights and voices.


Large corporations have further controlled such workplaces by categorizing and discriminating by “listing up” workers who are against wars, act for peace, and insist on their rights guaranteed by the Constitution of Japan.  IHI’s ZC Management List, MHI’s Black List, MES’ List of Unsound Member of Workers, which means a group of workers who do not agree with the corporation’s mandate, are such examples.  

C. Opinions

　　The government’s research agencies are cooperating for making such black lists.  Corporations jointly work with such state power as the National Public Safety Commission and police to research and make lists on their workers’ and their family members’ thoughts, beliefs, and backgrounds.  This fact was publicly exposed recently and is reinforced by the Internal Classified Documents that states that the Counter Intelligence Unit of the Self Defense Force was daily monitoring the citizens’ behaviors and systematically collecting information on them.

The continued pattern of discrimination and monitoring against the labor union and activists who are in the shipbuilding and heavy machinery industry has become a persistent and heinous part of national policy and an offence to the public.  The state power is wary that labor unions, which were created with the memory of lost comrades during the war and a determination that they should not be neither perpetrators nor victims of wars again. Labor unions have become a fortress of peace to fight against the Japan-US Security Treaty, anti-restructuring of the US military bases, and any wars that Japan may be involved in.


Meeting the request from the United States, Japan is about to change itself to “a country that goes into war” by reforming its constitution that renounces war, contributes to the peaceful international society, and supports to domestic economic growth.  The shipbuilding and heavy machinery industry’s mal treatment against their workers is not anymore a corporation’s problem, but a crime conducted by the state power.  Workers and worker-activists have been discriminated against by being deprived their rights to work and live as workers with human rights violations such as hostile monitoring.　　　Protecting the human rights of workers and the environment are recognized internationally as corporate social responsibilities, however, corporations in the shipbuilding and heavy machinery industry lack the attitude of protecting their workers’ human rights.  Therefore, violation of Article 17 of the International Covenant on Civil and Political Rights is wide spread.  

16. Unlawful ideological investigations conducted by various government agencies: (Article 18 and 22) 

A. Summary and proposals

The Japanese government arbitrarily decides whether an organization is a hostile force or not, when it once regards one as hostile force, it keeps that organization under daily surveillance irrespective of its legal presence.  In the worst case, the government even resorts to illicit means to collect information about or interfere with the activities of "hostile" organizations in question.  The interferences of this type violate the "right to freedom of association" guaranteed by the Covenant, and in many cases the Government even does not have any domestic legal ground for the interferences.  

What attitude a government takes towards critical organizations and individuals is the touchstone of democracy.  Unfortunately, it must be said that the Japanese Government cannot stand this test of democracy.

We request the Committee to question the Japanese government about the problems set out below and to recommend that the government redress the current situation.

B. Concerns and recommendations of the Committee

No specific mention has been made of this question.

C. Civil liberties are under threat in Japan

1.  Article 22 of the Covenant provides that "everyone shall have the right to freedom of association with others, including the right to form or join trade unions for the protection of his interests".  

However, in Japan, those organizations and individuals that the Government has labeled as holding certain ideas or beliefs opposing to the Government are kept under daily surveillance and their activities are actually being restricted, not on the ground that these organizations or individuals have a criminal record but only because they have certain critical tendency of opposing the Government. 

2. Daily surveillance and interferences by the government

(1) Surveillance and interferences by the police

a. Surveillance over political party 

The National Police Agency is the body that supervises all police organizations in the country.  Claiming that it is necessary for "maintaining public security", the National Police Agency is investigating the activities of the Japanese Communist Party (JCP), a legal political party holding a non-negligible number of seats in the Japanese Parliament as representatives of the population, and has also instructed all local police organizations and policemen to collect information of the JCP. 

In fact, the Police White Paper, a report prepared by the National Police Agency with the aim of keeping the population informed about police activities, in the chapter entitled "Maintenance of Public Security", indicates the number of JCP membership, readership of its organ paper as well as the number of JCP representatives elected to the Parliament and local assemblies, together with its analysis of the JCP policies. (No similar itemized information is given of other political parties) 

In addition, local police organizations nationwide make it compulsory for their agents to study the basic policies and action plans of the Japanese Communist Party, as a target to keep watch and remain vigilant against.  In fact, about 270,000 policemen in the country are monitoring on daily basis the activities of the JCP and its members and investigating to identify residents subscribing to the JCP organ paper (Newspaper Akahata).     

The JCP is a legal political party and has, as of October 2007, 16 seats in the Diet (9 in the House of Representatives and 7 in the House of Councilors), about 3,132 seats in local assemblies (as of July 2007) and about 440,000 members.  

The Japanese government treats the JCP as if it was a criminal organization and keeps it under daily surveillance. This is an obvious violation of the right to "freedom of thought and belief" (Article 18 of the Covenant) of the JCP members and supporters as well as their "right to freedom of association" (Article 22 of the Covenant).

<Concrete examples of violation>

i) Ashiya City Espionage Case 

In 1984, three policemen on the pretext of offense of the road traffic law confined Seiichi Kawakami, a JCP member, for about 2 hours in a police box without any court warrant and without the consent of Kawakami.  They coerced him to give information about the JCP on regular basis.  

ii) Yasuo Ogata's home telephone tapping case 

In June 1986, it was revealed that the Kanagawa Prefectural Police had wiretapped the home telephone of Yasuo Ogata, head of International Department of the Japanese Communist Party, with the aim of intelligence gathering without any warrant of the court.  Wiretapping is a criminal act "of deceptive interference with others' duties" in violation of the "wired telecommunication law and telecommunication business law", but the Japanese prosecution did not indict the criminals.  Later, Ogata, as a plaintiff, filed a compensation claim lawsuit against the State of Japan, and the Tokyo District Court.  The Court admitted that it had acknowledged that "the National Police Agency, since the entry into force of the Police Law in 1946 till today has designated the Japanese Communist Party as a target of intelligence gathering for public security and sent general instructions to the prefectural police organizations nationwide asking them to collect information about the JCP and the most important intelligence out of those collected by the prefectural police organizations have been reported to the relevant bureaus and sections in the National Police Agency for sorting out and analysis."  The court decided that "the wiretapping in the present case is from the beginning an obviously illegal act" and ordered the policemen who executed the wiretapping and Kanagawa Prefecture to compensate for the damages.

iii) Lawyer Suzuki's ideological investigation case

In1989, criminal investigators conducted investigation about the ideological tendency of Lawyer Tsuguhide Suzuki who advised a suspect on the right of silence.  The investigator produced an investigation report that says that the lawyer in question "has been identified as a party member (Japanese Communist Party)".  The existence of this report was known to public when it was submitted to the criminal court as evidence.

iv) Numerous wiretapping cases 

As the Court admitted in the above-mentioned case of Yasuo Ogata's home telephone wiretapping, the Japanese police "focused its security intelligence gathering efforts" on the Japanese Communist Party, a legal political party.  Besides the instances mentioned above, the JCP has revealed so many as about 30 cases of wiretapping against the party.  

The Japanese police are also conducting nationwide investigations of many citizens' organizations and their members to identify their ideological tendencies as well as their relations with the JCP. 

b. Surveillance over trade unions

The Japanese government keeps under its surveillance the National Confederation of Trade Unions (Zenroren), a legally established trade union organization, and investigates its activities on daily basis. 

Besides Zenroren, there are two other trade union national centers In Japan, but they are not targeted at for daily investigation by the police.  It is just because Zenroren is the strongest critic of the Japanese government. 

Zenroren has never committed a violent organizational offense or crime.  The Japanese government has placed it under daily surveillance by the police authority only because it is strongly opposed to the government.  Thus, the right to "freedom of association" of Zenroren and its members are gravely violated.

(2) Surveillance by the Public Security Intelligence Agency 

a. There is a government office called Public Security Intelligence Agency in Japan.  The Law on Establishment of the Public Security Intelligence Agency stipulates the agency's duty in its Article 3: "The Public Security Intelligence Agency carries out the tasks of conducting intelligence activity and investigations and requesting for control to be imposed on subversive organizations by virtue to the Subversive Activities Prevention Act (1952 Act No. 240) as well as conducting intelligence activity and investigation and applying for controlling and regulating by virtue of the Act Regarding the Control of Organizations Which Committed Indiscriminate Mass Murder (1999 Act No. 147) those organizations which committed indiscriminate mass murder".  In reality however, the Agency focuses its activities not only on those organizations that have the record of committing organized crime in the past, but it also develops daily surveillance operations against those organizations working legally but tend to oppose the government to practically control their activities.

The activities and organization of the Public Security Intelligence Agency are not made known to the public: the Agency is working almost in secrecy.  For this reason, its activities seldom become subject to direct criticisms of the population.  Nevertheless, under the direction of the Public Security Intelligence Agency, the police organizations nationwide including the Tokyo Metropolitan Police Department conduct intelligence activities against political parties, trade unions and citizens' organizations and violate "freedom of thought and belief "and "freedom of association" of these organizations and their individual members.  

b. Concrete examples of surveillance operations 

The Subversive Activities Prevention Act "aims at providing for necessary control measures against organizations which committed subversive activities by means of acts of violence, as well as at contributing to public safety by such measures as setting a criminal punishment to ensure appropriate penalty against acts falling under subversive activities by means of violence" (Article 1 of the Subversive Activities Prevention Act).  It is actually a repressive legislation.

The Public Security Intelligence Agency of Japan, by virtue of the Subversive Activities Prevention Act, is assigned a task of conducting intelligence activity against and control "subversive organizations" and organizations that committed "acts of mass murder" (Article 3 of the Law on the Establishment of the Public Security Intelligence).  In practice however, the Agency has extended its activities beyond the limit of assigned tasks so that it can daily operate a wide ranging investigative activities and surveillance against even citizens' groups that do not have any subversive nature. 

i) According to an internal document of the Agency the existence of which was revealed in June 2000 by whistle-blowing from within (document entitled "Citizens' Organizations Investigation", produced by Takao Noda, an ex-Agency employee, for the Investigation Department of Kinki Regional Public Security Intelligence Office), the Agency is investigating the following movements and organizations:

<Movements subjected to the Agency's intelligence activity>

Movement against U.S. bases in Okinawa; movement against overseas dispatch of Self-Defense Forces; movement for nuclear arms abolition; movement against nuclear power generation; movement against consumption tax rate hike; citizens' ombudsman movement; movements for the defense of human rights of Buraku people, women etc.; lawyers' association's campaigns for judiciary reform, abolition of capital punishment and protection of human rights; the campaign of the Japan Congress of Journalists for freedom of press and publication; teachers organizations such as Japan Teachers' Union and National Union of Teachers and Staffs; campaigns carried on by various groups for preventing bullying at school and pupils' long-term absences, and against the use of Hinomaru flag and Kimigayo song as national emblems; consumers' cooperative movement; farmers' movement; environmental movement; religious movement, etc.

<Organizations subjected to the Agency's intelligence activity>

Lawyers organizations: Japan Lawyers Association for Freedom, Japan Democratic Lawyers' Association, Social, Cultural and Legal Center, Japanese Lawyers International Solidarity Association; Journalists organizations: Japan Pen Club, Japan Congress of Journalists; teachers' organizations: All Japan Teachers' Union, Japan High School Teachers and Staffs' Union, National Federation of Private School Teachers and Staffs' Unions; human rights organizations: Japanese Section of Amnesty International, Japan Association for Human Rights and Social Justice (Kyuuenkai); other organizations: Japanese League for Democratic Literature, National Liaison Council of Citizens' Ombudsman.

Regarding the intelligence activities of the Public Security Intelligence Agency, the Agency's Director Shigeo Kifuji stated on November 25, 1999 to the Legal Affairs Commission of the House of Councilors, referring to citizens' organizations that did not commit any subversive acts, that "the Agency may investigate their activities in the event that they are approached by those organizations subjected to our intelligence activity or when members of those organizations subjected to our intelligence activity are found to be active within these citizens' organizations". 

ii) On June 8, 2007, it was revealed that the Director of Niigata Branch of Kanto Regional Public Security Intelligence Office of the Agency had asked a private hotel chosen as the venue of the statutory general assembly of Japan Young Lawyers Association, a legal and the largest organization of lawyers in Japan, to provide the reservations guest list. 

Japan Young Lawyers Association is a fully legal organization widely acknowledged by the general public.  That a state agency tries to obtain the list of participants of a general assembly of such a legal organization violates the right to freedom of association.  

In response to the protest made by the Japan Young Lawyers Association against the uncovered incident, the Agency admitted that the Association was not included in the organizations under the surveillance in virtue of the Subversive Activities Prevention Act, but declared that it might become a target of intelligence operations if there was a possibility that members of organizations falling under the Act might be included in the general assembly participants.  However, he did neither say who were those members nor explain why the Agency needed the list of participants to identify them. 

If such logic prevails, all organizations existing in Japan will eventually be placed under surveillance by the state authority. 

Placing activities of citizens' organizations by such standards under daily intelligence and surveillance of the Public Security Intelligence Agency evidently constitutes a violation of the right to "freedom of association" guaranteed by Article 22 of the Covenant and at the same time contradicts the right to "freedom of thought and conscience" (Article 18 of the Covenant) of the members and affiliated individuals of those citizens' organizations.  

(3) Surveillance Operations by the Defense Ministry

a.　Defense Ministry in creation of listing of applicants for administrative information disclosure 

In 2002, it was revealed that the Ministry of Defense was collecting personal information such as occupation, organization membership etc. of those individuals who, by virtue of the Information Disclosure Ac, applied to the Defense Ministry for the disclosure of administrative information. The Ministry then made a list of the individuals with their information and circulated it within the Ministry.  

To make a list of individuals indicating who they are and what kind of information they want to be disclosed to them is a direct invasion of privacy of the individuals. 

The Ministry circulated the list within itself.  This is aimed at increasing cautiousness of the ministry personnel against these individuals and means that any individual applying for disclosure of administrative information would be placed under daily surveillance as follows;  

b. Defense Ministry surveillance over citizens' activities 

In the Japanese Self-Defense Forces, there is a unit called "Land Defense Force Information Protection Unit".  This unit is said to be assigned to the task of managing information within the Self-Defense Forces, but in reality its major task is to collect and analyze information about the activities of ordinary citizens who are opposed to the SDF and to place citizens organizations under surveillance.  This was revealed by a press report dated June 7, 2007.

According to the report, the SDF from December 2003 till March 2004 collected information about rallies and other protest activities of citizens campaigns against the dispatch of SDF troops to Iraq, including information about the organizers of these manifestations, the size of rallies, whether they are connected to the Japanese Communist Party or other political parties etc. as well as pictures of rally participants.  

The fact that the Self-Defense Forces, military organizations, regards lawful activities of ordinary citizens as hostile, collects and accumulates information of them is an obvious violation of the right to "freedom of association" laid down by Article 22 of the Covenant as well as the right to "freedom of thought and conscience" stipulated by Article 18 of the Covenant.  The Japanese government must immediately stop this unlawful information gathering and abandon all information it has accumulated so far regarding citizens' lawful activities. 

17. Forced worship of national flag (Hinomaru flag) and national anthem (Kimigayo)

--Violation of freedom of thoughts and conscience: (Article 18) 

A. Summary and proposals

Tokyo Board of Education and principals of Tokyo metropolitan schools issued an order to teachers and staff to stand up toward the national flag (Hinomaru) and sing the national anthem (Kimigayo) in unison at school events such as entrance and graduation ceremonies, and to music teachers to accompany the national anthem singing on the piano.  Those teachers and staff who did not obey the order were punished and part-time teachers were cancelled their appointment.  Such a forced standing-up for the national flag and singing the national anthem constitutes the violation of freedom of thought and conscience and freedom of religion.

B. Concerns and recommendations of the Committee

Not applicable

C. The government's response and the statement in the fifth report of the Japanese government

Not applicable

D. Opinions

1. Historical background of the issue of Hinomaru and Kimigayo in Japan

(1) Pre-war history

In order to discuss the issue of Japanese national flag and national anthem, it is necessary to have some knowledge of Japan's modern and present history.  Japan was heading for establishing a modern state of Japan through the 1868 Meiji Restoration.  The Constitution of the Empire of Japan was established by the Emperor in 1889 under which the Emperor was primary sovereign and "sacred and inviolable" as supreme ruler, and the people were "subjects" subordinate to the Emperor.  As symbols of the sovereignty of the Emperor, "Hinomaru" was treated as the national flag and "Kimigayo" as the national anthem.  The lyrics of "Kimigayo" were defined as meaning: "May the reign of the Emperor last and prosper forever."  Japan under the rule of the Emperor invaded other Asian nations, allied with Hitler-led Germany and Mussolini-led Italy and entered World War II, when "Hinomaru" and "Kimigayo" played a symbolic role of inspiring Japan's war of aggression driven by militarism and ultranationalism.  They also played a role of indoctrinating children in ultranationalism and militarism in the pre-war school education.

(2) Post-war situation

After the defeat of Japan in W.W.II, the current Japanese Constitution was enacted and the people's sovereignty was established.  There was strong opposition to use "Hinomaru" and "Kimigayo" which are the symbols of pre-war Emperor system of divine right and militarism as national flag and national anthem, their use as in prewar and wartime was practically abolished.  Many school teachers, who had given nationalist and militarist education to children and spurred them to fight in the war front during the war, repented of the "sin" of their pre-war education and pledged that "they would never send their pupils to war again."  This vow has been taken over by younger generation teachers and staff.  Up until 2005, in Tokyo, especially at Tokyo metropolitan public schools (high schools, junior high schools, specialized vocational high schools, blind schools, schools for the deaf, schools for disabled children), freedom of thoughts and conscience and freedom of religion were respected and "Hinomaru" and "Kimigayo" were not forced at school events. Among teachers and staff, there were some who did not stand up toward the national flag (Hinomaru) or sing the national anthem (Kimigayo) in unison at school events such as graduation ceremonies.  In the trend where forces that want to bring Japan back to the pre-war time had been growing stronger, the national flag and national anthem law was enacted in 1999 to establish "Hinomaru" as the national flag and "Kimigayo" as the national anthem.  The Japanese government which introduced the bill to the Diet clearly said in the deliberation that establishing "Hinomaru" as the national flag and "Kimigayo" as the national anthem does not mean that the government will force them onto the people, considering the strong opposition of the people to "Hinomaru" and "Kimigayo." However, from 2003, a big change took place in Tokyo as follows:

2. Summarized facts

(1) School principals' orders concerning standing-up toward the national flag and singing the national anthem in unison based on the board of education instructions

Tokyo Metropolitan Board of Education in its instruction dated on October 23, 2003, ordered principals of Tokyo metropolitan public schools to issue an order of duty to their teachers and staff "to stand up toward the national flag and sing the national anthem in unison" and to music teachers "to accompany the national anthem singing on the piano" at graduation ceremony and other events.  The number of teachers and staff who disobeyed the order and did not stand-up, sing or play the piano amounted to about 170 (teachers and staff of Tokyo metropolitan public schools total about 73,520 in fiscal 2005).  Those 170 teachers and staff were punished for refusing to standing-up, singing or piano playing.

(2) Current status of Tokyo metropolitan public schools

Many Japanese students do not particularly have a discomfort feeling towards "Hinomaru" or "Kimigayo," but there are not a few students of South/North Koreas or China which suffered Japan's aggression, and there are also some students who do not want to warship "Hinomaru" or "Kimigayo" for religious reasons.

After Tokyo Metropolitan Board of Education issued its instruction to stand up toward the national flag and sing the national anthem in unison, a Tokyo Metropolitan public school student association held a discussion of students on the forcing of "Hinomaru" and "Kimigayo."  However, Tokyo Metropolitan Board of Education summoned and questioned teachers and principal who were involved in the discussion and punished them with warnings for giving an inappropriate guidance to the student discussion.  Also, for the schools where there were many students who did not stand up toward the national flag and sing the national anthem in unison, the Tokyo Metropolitan Board of Education punished teachers and principals with warnings for failing to give appropriate guidance.  Thus students and teachers who express critical opinions to "Hinomaru" and "Kimigayo" are subject to suppression as "inappropriate".

3. The point at issue

The reasons why teachers and staff refuse to stand up toward the national flag, sing the national anthem in unison or accompany the national anthem singing on the piano vary.  They can be broadly divided into the following three groups:

1) Because "Kimigayo" is linked to the state sponsorship of Shintoism, which is a song of worship of divide Emperor, religious reasons of Christianity and others inhibit joining the practice of standing up toward the national flag and singing the national anthem in unison,

2) Due to the role of "Hinomaru" and "Kimigayo" which played in Japan's aggression against Asia in the past, expressing respect to them by standing up or singing contradicts the personal historical and world view 

3) if all the teachers exercise standing up toward the national flag and singing the national anthem in unison, it would force students with various nationalities, beliefs and values to do the same practice, which contradicts individual teachers' view of education.   

The Japanese Constitution in its Article 19 guarantees freedom of thought and conscience and in its Article 20 freedom of religion.  The point at issue here is, accordingly, whether the order to stand up toward the national flag, sing the national anthem in unison and accompany the national anthem singing on the piano is violation of freedom of thought, conscience and religion of teachers and staff.

4. Development of lawsuits and rulings

The teachers and staff who received the order to stand up toward the national flag and sing the national anthem in unison and those who received disciplinary punishment filed a lawsuit with Tokyo District Court claiming non-existence of obligation to fulfill the order.  Also, those who received an order to take part in special training on the ground of their refusal to stand-up toward the national flag filed a lawsuit against the unconstitutional and unlawful order claiming compensation.  Also, who had been accepted as temporary teachers and staff but were denied their acceptance or employment for the reason of their refusal to stand-up toward the national flag filed a lawsuit for compensation.

On September 21, 2006, one section of the Tokyo District Court ruled that the order violates the freedom of through and conscience guaranteed by the Constitution and therefore violates the Constitution.  On the other hand, another section of the Tokyo District Court ruled the special training order and the cancellation of acceptance of temporary teachers for the reason of refusing to stand up toward the national flag are not violation of the freedom of thought or conscience, and therefore they are constitutional.  

5. Public opinions

Many Japanese newspapers editorially expressed their criticism of the instruction of Tokyo Metropolitan Board of Education and the order of duty by public school principals which force "Hinomaru" and "Kimigayo" at schools where education is practiced.  In particular, obliging standing-up and singing with penalties invited opposition as it constitutes coercion.  Public surveys show that even among those who respect "Hinomaru" as the national flag and "Kimigayo" as the national anthem the majority considered it "undesirable to force them."  Japan Federation of Bar Associations in its statement of position dated on February 16, 2007, said it is not allowed to force the national flag and the national anthem by order of duty by school principals directed by Board of Education instructions because it violates the freedom of thought and conscience of teachers and staff.

6. Violation of Article 18 of the Covenant

Article 18 Paragraph 1 of the Covenant provides that "Everyone shall have the right to freedom of thought, conscience and religion," and its Paragraph 2 stipulates that "No one shall be subject to coercion which would impair his freedom to have or to adopt a religion or belief of his choice." 

To make teachers and staff stand up toward the "Hinomaru" and sing "Kimigayo," and accompany it on the piano with coercion against their beliefs and faiths based on historical and world views constitutes a clear violation of Article 18 of the Covenant.

18. Interference and suppression of general citizens' distribution of political handbills: (Article 19) 

A. Summary and proposals

The Japanese government should take the position that the act of expression by distributing handbills including political contents is fundamentally free, and strictly supervise investigations from the position of strict observing the laws and rules, which gravely violate the freedom of speech and expression provided by Article 19 of the Covenant, which include involuntarily bringing citizens to the police and arrest by Prefectural police and police officers under their control on the ground of their handbill distribution and instruct those engaged in such practice to discontinue abuse of investigation rights through relevant organs.    

B. Concerns and recommendations of the Committee

Not applicable

C. Opinions

1. In recent years especially in Tokyo and other urban areas, the police applies various laws and ordnances to conduct questioning, asking for voluntary coming to the police and arresting of those who carries or distributes handbills and other printed matters (hereafter "political handbills") containing election policies and political opinions; the circumstances surrounding the freedom of speech have substantially changed.  Handbills here include flyers and multi-page leaflets are propaganda and campaign or literature and questionnaire which are produced by opposition parties, their assembly members or peace/human rights organizations. Those activities are acts of expression guaranteed by the Japanese Constitution as the freedom of speech and expression or freedom of political activities.

In Japan, distribution of those political handbills on streets and house-to-house have been conducted as common practice and did not become a problem.

2. In Japan, one of the big political issues now emerging is a revision of the Constitution so as to make it constitutional to dispatch the Self-Defense Forces to Iraq and to change the SDF into military forces.  The government policies promoting such move have been met by strong public criticism.  Such voices are naturally reflected in political demands of opposition parties and strengthen activities of peace/human rights organizations advocating their agenda.  The police takes in advance the government's fear that such critical opinions will grow stronger agitated by political handbills of those political parties and other organizations, and tries to contain such public opinions.

3. Urban areas have many collective housing with a large population of residents.  Condominium entrance is not locked with free access to the inside of the buildings, various types of mails or advertising materials are delivered to residents through collective mail boxes installed near the entrance on the ground floor or mail boxes of individual doors.  Political handbills have also been door-to-door distributed in collective housing for their necessity and effectiveness.

4. The problem is that the police consider those who carry or distribute political handbills in the compound or common space such as entrances, stairs and hallways of condominiums and other collective housing as criminals, and often interferes with and conducts criminal investigations on them.  For example, 

a) Arrest of citizens who distributed handbills against the dispatch of troops to Iraq to individual mail boxes of the apartment where SDF members and their families live in (Case of handbill distribution in SDF Tachikawa apartment). February 27, 2004

b) Arrest of citizens who distributed handbills against the dispatch of troops to Iraq and revision of the Constitution to collective mail boxes of a condominium (Horikoshi Case of handbill distribution in condominium in Tsukishima, Chuo-ku). March 3, 2004

c) Arrest of citizens who were walking with opposition party's organ paper extra issue featuring pension issues in the compound of a condominium (Case of hand-bill carrying in Higashimurayama) May 2, 2004

d) Arrest of citizens who were distributing handbills to individual mail boxes of police officers' apartment

e) Arrest of citizens who were distributing newsletters of Metropolitan assembly members and a ward assembly member group to individual mail boxes in a condominium.  December 23, 2004

For the cases a) and e), trespassing of the criminal law was applied, for the cases b) and d) violation of the National Civil Service Law was charged and for the case c), violation of the Minor Offences Law was applied.  In all the cases, legal requisites were stretched in interpretation to suppress the freedom of speech and expression.

5. The characteristics of those cases are, first, in all the cases, hand-bill distributors were stopped by condominium residents considered to be police-related who called the police by mobile phones on the spot, asked to voluntarily come to the police by the police officer who rushed in, arrested in the police station, and in many cases they were detained and indicted, second, the cases were investigated not by the criminal police but by the public security police; political handbill distributions are investigated by the public security police as public security cases.  It is a serious problem that such political handbills critical of the government are singled out as a target of control when a large amount of general commercial bills and leaflets daily delivered to collective and individual mail boxes of condominiums are all left unquestioned.

6. Needless to say, distribution of political handbills is one of the acts of speech and expression, and must be given maximum respect.  In any of the above cases, hand-bill distribution which was charged as a crime does not fall under the category of reasons for which certain restrictions are allowed as stipulated in Article 19 Paragraph 3 of the Covenant in terms of the handbill contents or distribution method.  Of those cases currently under the trial, some were ruled non-guilty in the first instance, but were reversed and ruled guilty in the appeal trial of High Court.  Crack-down of political handbill distributions including arrest and following investigations is violation of Article 19 of the Covenant.  Against such investigations by the police, its overseeing organs the National Public Safety Commission and prefectural public safety commissions must take appropriate measures proposed at the beginning of this section but they have neglected it.  The supreme organization of the police is the National Police Agency, a state agency.  We therefore strongly demand that the Japanese government undertakes supervision and guidance as mentioned in the beginning.

19. Across-the-board prohibition of political activities of national public officials

-- Extensive violation of freedom of expression: (Article 19) 

A. Summary and proposals

1. Across-the-board prohibition of political acts of national public officials and application of penalties to its violators stipulated in Article 102 Paragraph 1 and Article 110 Paragraph 1-19 of the National Civil Service Law constitute a violation of Article 19 of the Covenant and should therefore be abolished.

2. Of the rules of National Personnel Authority 14-7, which defines, entrusted by the National Civil Service Law, the application range, political purposes and political acts, Paragraph 4 violates Article 19 of the Covenant because it prohibits even the political acts during off-the-duty private time, and should be revised to read “political acts of officials, prohibited or restricted by laws or regulations, are not subject to prohibition or restriction when engaged outside the duty hours.”

B. Concerns and recommendations of the Committee

Not applicable

C. The government’s response and the statement in the fifth report of the Japanese government

Not applicable

D. Opinions

1. A serial suppression of political handbill distribution

(1) Summarized facts

The police has committed in recent years to a serial acts of suppression against the citizens who distributed political handbills.  Those who distributed handbills issued by political parties or politically-motivated organizations into mail boxes (collective mail boxes on the ground floor or individual door mail boxes) at condominiums where general people resides, police or Self-Defence Force dormitories have been often arrested and indicted as criminal offenders.  When the distributors are ordinary people, they are often charged mainly with trespassing under the criminal law, but when they are national public officials, they are charged with violation of the National Civil Service Law.  While distribution of handbills was and has been left unquestioned for commercial advertisement, the distributors of so-called political handbills are now decisively prosecuted, which is quite different from the past when they were seldom prosecuted.

Suppression of handbill distribution cases includes arrests of national public officials in a condominium in Chuo-ku, Tokyo, on March 3, 2004 (Horikoshi Case) and in a police dormitory in Setagaya-ku, Tokyo on September 10, 2005 (Ujibashi Case.)  

(2) Developments of criminal trials

i) Status of trials

 a. Horikoshi Case: the first instance was ruled guilty and moved to an appeal court now.

 b. Ujibashi Case is in the first instance  

ii) Issues in suits

In the two lawsuit cases, the violation of the National Civil Service Law was charged; Article 102 Paragraph 1 and Article 110 Paragraph 1-19 of the National Civil Service Law prohibit national public officials to engage in political acts with penalties, and the rules of National Personnel Authority 14-7 prescribes the definition of prohibited political acts.  The National Personnel Authority’s rules provide the punishment of even those political acts engaged by national public officials during off-duty times.  The issue is, whether this prohibition not only deviates from the legislative purpose of the National Civil Service Law which prohibits political acts for the sake of “political neutrality of the administration” and “neutral enforcement of the administration and the public trust in it,” but also constitutes grossly excessive restrictions of rights.  Since the above rules define the violation of the National Civil Service Law by providing the across-the-board prohibition of political acts of national public officials during off-duty times, it totally cramps their civil rights to political acts and it does not fall into the category of the justifiable reasons for restrictions on rights stipulated in the Covenant, it can be said to be excessive restrictions contrary to the purpose and therefore the violation of Article 19 of the Covenant.  The issue is in a full-fledged dispute over interpretation and application of the Covenant.

(3) Crack down of handbill distribution of national public officials during off-duty hours is violation of Article 19 of the Covenant

i) The freedom of expression is an indispensable foundation stone of a democratic society and a fundamental condition for the development of a democratic society and self-realization of individual members of the society.

- The right to freedom of expression is for “everybody” to enjoy and being public officials must not be a reason for denial of this right. 

- The “information and ideas” included in the guaranteed right to freedom of expression in Article 19 Paragraph 2 of the Covenant naturally include unfavorable information and ideas to the government.  For example, a handbill distributed in the above case which expressed “the opposition to a revision of the Constitution” may be uncomfortable for the government which is trying to revise the Constitution but is nothing beyond that.  Distributing handbills is an act of expression guaranteed by the Covenant.

ii) Because the freedom of expression is the most important for a democratic society, any attempt to restrict the exercise of this right must meet a strict justification test.  Article 19 Paragraph 3 of the Covenant provides this strict justification test.  By no means can the contents of the distributed handbills charged with the violation of the National Civil Service Law be considered to pose a threat to “national security” or “public order”.

iii) According to the proportionality principle, a way of interpretation of the Covenant by the Committee, restrictions on the freedom of expression placed by prohibiting political acts of national public officials must be “necessary” for either “national security” or “public order” as provided in Article 19 Paragraph 3 (a) and (b).  Nevertheless, neither the “political neutrality of the administration” or “public trust in it” as the legislative purpose of the law falls into this category of the above requirements and the prohibition of handbill distribution mentioned above cannot be said necessary for achieving the above purpose.

iv) It is understood that “… when a State party imposes certain restrictions on the exercise of freedom of expression, these may not put in jeopardy the right itself” (General Comment No 10 Paragraph 4); however, the prohibition of political acts provided by the National Civil Service Law not only restricts the freedom of expression entitled to the national public officials but also completely deprives them of the right.  It contradicts the general opinion and threatens the spirit of the Covenant.  

v) The substance of the prohibition of political acts of national public officials is only specified by the National Personnel Authorities rules 14-7, which is an established standard for administrative organs, and the National Civil Service Law does not specify what is prohibited.  Thus the National Civil Service Law lacks clarity and predictability and is therefore short of meeting the requirements of legalism of Article 19 Paragraph 3 of the Covenant.

vi) As the National Civil Service Law, as stated previously, enables penal sanctions against the violators of the provision prohibiting political acts, it cannot say that such penal sanctions achieve the purpose of the above-mentioned regulative purpose, and moreover, such sanctions will become excessive compared to the degree of violation, and therefore it cannot satisfy the proportionality principle required by Article 19 Paragraph 3 of the Covenant.

From this point of view, the above provisions of the law which provides the across-the-board prohibition of political acts of national public officials, particularly extension of prohibition to off-duty hours, with penal sanctions provided against the violators, is violation of Article 19 of the Covenant.

The Japanese government, therefore, should primary try to solve this problem as proposed in the section 1 of A. Summary and proposals, or at least, should take the necessary step for the time being as proposed by the section 2 of A. Summary and proposals.

20. Suppression of the Right to Freedom of Expression in School Education: (Article 19)
A. Summary and proposals

The two incidents that happened one after another in the field of education of Gunma Prefecture, in which two teachers' contributions to students' association bulletins were either cut away or banned by principals' orders, violated the freedom of expression of the teachers in their schools against Article 19 of the Covenant.  The Ministry of Education and Science as well as the Board of Education should ensure that the right to freedom of expression is fully respected everywhere in school education. 

B. Recommendations of the Committee

Not applicable 

C. Outline of the cases

1. Case of "cutting-away" article from students' association bulletin

a. In 1996, Tadashi Matsumoto, teacher at Gunma Prefectural Kiryu Technical High School, contributed an article entitled "Memoirs of 40 Years" to the Bulletin of Students' Association at the request of the Association on the occasion of his retirement.  In the article, he related in retrospective his life as a teacher including his ideas about his specialist teaching subjects and his experiences as instructor of students' extracurricular activities, touching upon also some important historic events that had marked the course of his teaching life such as "the struggle against the introduction of job evaluation system in teaching profession", "the struggle against the Japan-U.S. Mutual Security Treaty" as well as his yearning for peace. 

Copies of the bulletin carrying his article were distributed to all the students including those who were graduating.  However, in June of the same year when the bulletin was about to be distributed to newly enrolled students, the school principal issued an order to enforce cutting away the "Memoirs" with knives from the bulletin.  He neither asked for prior consent of the author nor the opinion of the editorial committee of the bulletin. And he dismissed the opposition expressed by teachers in charge of compiling the bulletin. 

Such an arbitrary way of thinking of the principal may restrain and hamper educational activities conducted in freedom by teachers as well as spontaneous initiatives of students, both of which are essential for the development of children, and prevents their sound growth.  Matsumoto and the group of people who support him, judging that the principal's arbitrary action of ordering to cut away a particular article from the publication of the students' association constitutes a violation of the U.N. Convention on the Rights of the Child and the Covenant, in addition to the Japanese Constitution and Basic Law on Education and a denial of the human rights of Matsumoto, filed a suit against Gunma Prefecture and the school principal for the sake of "freedom of education" and "freedom of expression".

b. The District Court decided that the memoirs were contrary to Article 8-2 of the Basic Law on Education "prohibiting political education". 

In the appeal trial, Tokyo High Court handed down an unfair judgment stating that the issues of "Japan-U.S. Security Treaty" and "job evaluation" evoked by Matsumoto in his memoirs correspond to particular teaching subjects including geography, history and civics and referring to these subjects in his memoirs constituted an infringement of the curriculum guidelines implemented by the Education Ministry.  Matsumoto immediately appealed again to the Supreme Court that dismissed the appeal on July 15, 2004.

2. Case of "Non-publication" in Students' Association Bulletin

a. In December 1996, Takeo Akaishi, a teacher at Gunma Prefectural Fujioka Technical High School, contributed an article to the bulletin published by the students' association at the request of the association.  The school principal on his own judgment decided that the article about a trip entitled "Trip to Malaysia and Singapore" should not appear in the bulletin.  The principal pointed two specific passages as problematic.  The one was about the export of radioactive waste by a Japanese big enterprise and the other was referring to the massacre of local population committed by Japanese troops during the Second World War.  Akaishi could not agree with the decision of the principal and requested several times to meet with him to solve the problem through discussion.  However, the principal kept reacting in a bigoted way to Akaishi and refused any discussion even without asking for the opinion of neither the editorial committee of the students’ association nor the advisors of the association.　Akaishi had no way to solve the problem inside the school.   

Akaishi, believing that the act of the principal not only contradicted the Japanese Constitution and the Basic Education Law but also violated the Covenant and the Convention on the Rights of the Child, filed a lawsuit against the Prefecture of Gunma and the principal.    

The trial began in May 1996 and Akaishi lost the case in the tribunals of first and second instances.  The Supreme Court in September 2004 definitively dismissed his case.   In the successive trials, the plaintiff sought to establish the illegality of the action taken by the principal on the basis of the Japanese Constitution, the Basic Education Law, Article 19 of the Covenant and Article 13 of the Convention of the Rights of the Child.  The defendants on the other hand, invoking the school education law and local public personnel law that subordinate to the Constitution and the Basic Law on Education, tried to justify the principal's act by stretching the legal meaning of "principal's competence".  The Courts entirely focused on reducing the points at issue in the case to the facts leading to the non-publication of the article and to the legal meaning of "principal's competence" and endorsing the principal's arbitrary decision.

D. Reactionary Changes in Education Cannot Be Overlooked

The two cases presented above are both violation of Article 19 of the Covenant.  The Supreme Court decisions that obviously disregard this fact violation cannot be overlooked. 

During the WWII, Japanese teachers were deprived of their freedoms and human rights under the militarist regime and were made to urge their pupils and students to battlefield encouraging them to "die for the Emperor".  This had made clear what death of freedoms and human rights had brought about in education.  Currently, as most typically seen in Tokyo, specifically the issue of imposing the practice of standing up toward national flag "Hinomaru" and singing in unison of national anthem "Kimigayo," and the issue of adopting by some schools those history textbooks that glorify and justify the Japan's WWII testify to the resurgence of some forces that aim to re-establish an education similar to the one that existed in prewar Japan.  There is a growing concern that the court rulings that endorse arbitrary decisions of school principals will accelerate reactionary change in education.  The suppression of freedom of expression and freedom of education in schools undermines activities of education and attempts to change them into a tool to serve the state and particular rulers.  These moves cannot be overlooked as they have serious historical and international implications and therefore they should be countered with appropriate measures set forth in the beginning of this section, A. above.   

21. Textbook authorization system violates freedom of expression -- Screening of school textbooks is contrary to the Covenant: (Article 19) 

Summary:

The textbook authorization system is censorship and violates Article 19 of the Covenant.  If the textbook screening system is to be maintained into future, its rules and standards should be revised so that they meet the requirements of the Covenant.  In addition, they should be established as a law.  

Reason:

In relation to Article 19 of the Covenant, the Japanese Government's Fifth Periodic Report refers to the school textbook screening system in the passage from paragraph 301 to paragraph 303.  It says that the textbook screening system is aimed at the following major objectives:

maintaining and improving the quality of education nationwide;
guaranteeing equal opportunity in education;
maintaining appropriateness of educational contents; 

ensuring neutrality of education,

and screens to prohibit publication of just those inappropriate textbooks but does not reject publication of them as ordinary books; therefore the textbook prescreening is not contrary to the Covenant. 

In reality, however, the screening system in question is actually managed in the following manner and functions as censorship, which is violation of the Covenant. 

Screening with particular political intentions

In spite of the announced goals of the textbook screening system referred to in the Japanese government report, the actual screening done to textbooks strongly reflects the political view of the ruling party.  

Examples:

(on Nanjing Massacre)  

--Before screening: "The Chinese side announced that more than 300,000 people including civilians and self-disarmed soldiers were massacred by Japanese armed forces".

--After screening: an addition was made following the sentence above, "Yet, some differing views exist in Japan over the number of massacred with some estimating it to be 'a hundred and several tens of thousand'. 

(on the problem of "Comfort Women")

--Before screening: "During WWII, Japanese armed forces seized by force a large number of women from China, Korea and Southeast Asia and made them suffer unbearable suffering and pain (Problem of Military Comfort Women).

--After screening: "During WWII, a large number of women from China, Korea and Southeast Asia were seized by force and suffered unbearable suffering and pain (Problem of Military Comfort Women).  

(on collective suicides of civilians in Okinawa)

Regarding the fact that in the ground battle fought in Okinawa towards the end of WWII, Japanese troops implicitly pressed local people to commit suicide by giving them hand grenades:  

--Before screening: "(Okinawans were) forced to 'commit suicide collectively' by Japanese troops"

--After screening: " There were some Okinawans who were driven into a corner and committed suicide collectively".

These examples are only some of numerous changes made in textbooks through prescreening procedure so that they correspond to the view of the ruling party.  As seen here, the screening system allows meddling into any content of a textbook on the pretext of "maintaining appropriateness of the contents of education" to remove any description that contradicts the "official" view as "inappropriate".  It even allows a ruling party to put ban on the publication of a textbook as a whole that contains many descriptions contradictory to or different from its view.

In its report, the government argues that even though publication of a textbook is banned for its use in school, it can nonetheless be published as ordinary book, and asserts that the textbook screening is a "reasonable and necessary minimum" restriction of the right to freedom of expression.  

However, for the author of a textbook who wants that his writing which is the fruit of his academic achievements or which is based upon his educational conviction be read by students at school, it still means that his initial objective can hardly be attained, even though his book may be published as an ordinary book for general public, and this constitutes a serious abuse of his right to freedom of expression.

As stated above, the textbook screening actually constitutes censorship. 

3. Unlike the Constitution of Japan that lays down the requirement of "public welfare", a vague notion, for permitting certain restrictions of the right to freedom of expression, Article 19 of the Covenant sets out precise requirements that allow some restrictions so that whether a restriction is permitted under the Covenant or not can be decided in the light of these requirements. 

The textbook screening system with the above mentioned actual character of censorship and its operation can be considered as exceeding what is permitted as restriction by the concept of "public welfare".  Nevertheless, the Supreme Court on March 16, 1993 ruled, as quoted by the government report, that "the restriction placed on freedom of expression through the textbook screening should be taken as a restriction that is "within the limit of reasonable and necessary," and the Supreme Court ruling on a similar type of case on August 29, 1997 also adopted the same rationale and concluded that the screening does not violate any clause of the Covenant.  

These rulings underscore the fact that the concept of "public welfare" can be invoked in any manner to put restriction on the right to freedom of expression and lend substance to the Human Rights Committee's repeated warning that "public welfare" is a "concept which is vague and open-ended and which may permit restrictions exceeding those permissible under the Covenant".  They also show that Japanese judges have not understood correctly the specific framework of judgment criteria the Covenant has laid down.  This demonstrates the fact indicated in the Concluding Observations of the Committee regarding the Fourth Periodic Report of the Japanese government about the insufficiency of training of Japanese judges, prosecutors and administrative officers in human rights under the Covenant.  

4.  What is more, the textbook screening also violates the children's right to know provided by the Convention of the Rights of the Child.

In fact, Article 13 of the Convention stipulates: "The child has the right to freedom of expression; this right shall include freedom to seek, receive and impart information and ideas of all kinds ( )".

A massive rally mobilizing a large number of people of Okinawa prefecture was held to protest the textbook screening in relating to the issue of collective suicides of Okinawans.  In that rally, high school students appealed that they wanted "the truth to be taught" by textbooks and drew a wide range of great response.  A screening conducted according to the intention of the political forces in power constitutes an abuse of the right to know and receive information of those students who use screened textbooks.

22. Violation of the Right to Freedom of Election Campaign: (Article 19 and 25) 

A. Summary and proposals

The Japanese Law on Public Offices Election totally prohibits all election candidates and electors (voters) to make door-to-door visits and severely restricts the distribution of election campaign materials.  An individual who offends against this law may face imprisonment or fine and have his/her civil rights suspended for a period up to five years.  These national law provisions are contrary to Article 25 and Article 19 of the Covenant that guarantee to every citizen the freedom of participating in election campaign by imparting information orally, in print or in writing.  The Government should quickly amend the Public Offices Election Law to bring it into conformity with the Covenant and the Japanese court should clearly declare in their decisions in relevant cases that the right to freedom of election campaign is guaranteed to every citizen by virtue of the Covenant.

B. Concerns and recommendations of the Committee

1. The fact that election campaigns for public offices are considerably restricted in Japan has been a matter of concern for the Committee since the consideration of the third periodic report of the Japanese government.  In fact, Ms. E. Evatt, member of the Committee, in examining the third report manifested her concern about extremely rigorous restrictions imposed on individuals in taking part in election campaign and requested the Japanese government that it clarify the relationship between these restrictions and the right of every citizen to participate without any restrictions to genuine elections, a right guaranteed by Article 25 of the Covenant.  The Government however failed to provide a clear reason why these rigorous restrictions on election campaigns do not violate Article 25 of the Covenant.

As a result, the Committee in the paragraph 14 of the Concluding Observations (Principal Subjects of Concern) of the third periodic report of the Japanese Government expressed its concern in the following terms: "The Committee regrets that there appears to be a restrictive approach in certain laws and decisions as to the respect of the right to freedom of expression".

2. The fourth periodic report the Japanese Government submitted five years later also failed to specifically address the problem.  Therefore, when the Committee was examining the report, E. Evatt again questioned the Japanese Government how the prohibition placed on door-to-door visiting, distribution of leaflets and use of fax could be justified as a legal provision in conformity with the Covenant, since she did not believe that the reasons for this ban provided by the government such as risk of bribing electors or ensuring the equity among election candidates were sufficient for permitting these strict restrictions.  The Government repeated the same reply as it had made five years ago and failed to give detailed explanation about the relationship between the need for those severe legal restrictions on election campaign and the Covenant provisions.  

3. Although the Concluding Observations of the Committee on the fourth periodic report of the Japanese government did not directly refer to this problem to express the Committee's concern or to present its recommendation, the paragraph 8 of the Concluding Observations states the following: " The Committee reiterates its concern about the restrictions which can be placed on the rights guaranteed in the Covenant on the ground of 'public welfare', a concept which is vague and open-ended and which may permit restrictions exceeding those permissible under the Covenant.  Following upon its previous observations, the Committee once again strongly recommends to the State party to bring its internal law into conformity with the Covenant".  This passage obviously refers to the problem of restriction of the right to freedom of election campaign.

As stated above, the Committee on two occasions expressed its concern about the legal restrictions placed on election campaign in Japan pointing that these restrictions are exceeding what is permitted under the Covenant and strongly recommended to improve the situation.  

C. The government's response and the statement in the fifth report of the Japanese government

1. The Japanese government has so far failed to faithfully respond to the repeated recommendations of the Committee.  In fact, in the Core Document, the government merely explained the provisions of the Public Offices Election Law that provide for the age for having the voting right and the age to become eligible for parliament member, tenure of member of parliament, the number of seats assigned to each constituency, the number of constituencies etc. and indicated only that the universal suffrage and the right to freedom of expression are guaranteed by the Constitution.

In its fifth periodic report, "Part II Article-by-article Report- Article 25: Right to Take Part in Public Affairs", the Japanese government has only put "As stated in previous reports".

2. As explained above, since the consideration of the third periodic report, although the Committee has been insisting that the Japanese government should provide more information and dialogue with the Committee on such questions as to how the rigorous restrictions on election campaigns in place in Japan could conform to Article 25 and Article 19 of the Covenant which guarantee the right to freedom of election campaign and whether these restrictions are proportional to their objectives that are to avoid bribery and to ensure equality, the Government has not responded faithfully and straightforwardly to The Committee's repeated requests.  Consequently, the Committee judged it necessary to explicitly show its concern about the Japanese law violating the Covenant and recommended to amend it. 

The fifth periodic report of the Japanese government does not contain any information about any fruitful progress or improvement.  The Government should provide the Committee with more detailed information regarding the existing restrictions on election campaigns in Japan.

D. Our View 

1. Article 19 and Article 25 of the Covenant guarantee every citizen to vote and to be elected at "free and genuine elections".  This right naturally includes the right to freedom of election campaign through door-to-door visits or distribution of documents.  

This makes it an immediate and unconditional obligation for each State Party to the Covenant to ensure the conduct of free elections in a manner respectful of the rights provided in Article 19 and Article 25 of the Covenant guaranteed by Article 2.  Non-fulfillment of this obligation cannot be justified for any national political, social, cultural or economic reasons.

2. However, in Japan, election campaigning through speech or written materials is extremely restricted under the Public Offices Election Law and may even be subject to penalties.  For instance, door-to-door visit is prohibited to all candidates, their campaigners and electors.   Offense against this ban is punished by imprisonment of up to one year or a fine of up to 300,000 yen (Articles 138 and 239 of the Public Offices Election Law).   Distribution of materials by a candidate calling for support for himself/herself is rigorously restricted: types and number of materials that can be distributed are fixed for each type of election and any other documents cannot be distributed.  For example, for House of Representatives election (small constituencies), a candidate can distribute up to 35,000 postcards and 2 types of handouts.  For municipal elections, a candidate cannot distribute more than 2,000 postcards and no handouts or leaflets that call for support for himself/herself are allowed.  Infringement of these restrictions is subject to imprisonment of up to 2 years or a fine of up to 500, 000 yen (Article 142 and 243).  In addition, when one is convicted for an offense against this Law, he may be further sanctioned by judicial decision with suspension of civil rights for up to 5 years and he may be disqualified even if he is elected (Article 252).  

3. According to the crime and offense statistics compiled by the National Police Agency, since 1946 till today, 41,697 citizens have been arrested for door-to-door canvassing and 49,592 others for distribution of election materials.  They have been convicted and have had their civil rights suspended.  Even after the ratification of the Covenant in 1979, 4,780 citizens and 7,434 others have been punished for door-to-door visiting and distribution of materials respectively.    

The fact that such a large number of citizens have been punished and disqualified in relation to elections where the right to freedom of expression should be most respected poses a serious problem inadmissible in a democratic society.  

4. Japanese judicature has also adopted an extremely negative attitude for guaranteeing the right to freedom of election campaigning.  As Article 21 of the Japanese Constitution guarantees the right to freedom of expression in general including freedom of speech and publication, a large number citizens who were indicted for door-to-door visiting or distribution of campaign materials asserted that the restrictions imposed under the Public Offices Election Law was contrary to Article 21 of the Constitution.  From the 1970s to 1980s, a total of 10 decisions were handed down by district courts and high courts acquitting these citizens on the ground that the election campaign restrictions were contrary to Article 21 of the Constitution.  However, the Supreme Court has been ruling repeatedly that restrictions placed under the Public Offices Election Law unavoidable for "public welfare" and do not constitute a violation of Article 21 of the Constitution.  Thus, there is at present no prospect that the judicature will hand down a ruling that guarantees the right to freedom of election campaign.  

5. Since Japan ratified the International Covenant on Civil and Political Rights in 1979, there have been some trials in which the accused pleaded not-guilty on the ground of Articles 19 and 25 of the Covenant.   One of them is the trial of Houri, a postman who was indicted for having made door-to-door visits and distributed campaign materials in the campaign for the simultaneous elections of the House of Representatives and the House of Councilors in 1986.  At the consideration of the fourth periodic report of the Japanese Government, E. Evatt, member of the Committee mentioned above, referred to this trial and asked questions about it to the Japanese Government.  Reflecting this case, the Committee, in its Concluding Observations adopted in November 1998 (Paragraph 8), reiterated its concern about the restrictions that could be placed on the rights guaranteed under the Covenant on the ground of "public welfare".  

6. However, despite the Committee's Concluding Observations, Hiroshima High Court in April 1999 handed down a decision judging Houri guilty.  The decision gave the following reasons in relation to its interpretation of the Covenant: (1) Article 25 of the Covenant does not guarantee the right to election campaigning; (2) Article 19 does guarantee the right of election campaign, but the provisions of the Public Offices Election Law that bans door-to-door canvassing and some other campaign activities are necessary and unavoidable for the need for public welfare: these provisions are not contrary to Article 19 of the Covenant for the same reason as they do not contradict Article 21 of the Constitution.  

This court decision illustrates well the tendency of Japanese judicature to consider the restrictions of the rights guaranteed under the Covenant in terms of "public welfare" which is a concept of domestic law. 

7. Houri appealed but the Supreme Court rejected his appeal in September 2002.  

The Supreme Court merely said: "There is not lawful ground for the appeal since the provisions of the Public Offices Election Law can be understood as not in contradiction with Articles 19 and 25 of the Covenant".  It did not give any reason why it considered that the provisions of the Public Offices Election Law did not contradict Articles 19 and 25 of the Covenant.  How the rights guaranteed by the Covenant are protected in Japan is a matter of serious interest for the Committee and the Supreme Court should have explained the reason why it believed that the national law provisions in question are not contrary to the Covenant.

8. Later, another case happened putting into question the contradiction between the Covenant and the Japanese Public Offices Election Law.  It is the case of Oishi that we are presenting in this counter-report. 

Oishi is a member of local assembly in a small city of 18,000 people.  He was elected at the city assembly election that took place in April 2003, but after the election he was arrested on charges of having made door-to-door visits and distributed illegal campaign materials.  After 20 days of detention, he was indicted in the Oita District Court.  The charges of his indictment were that he had visited 18 citizens at their home and distributed a handmade flyer that read "Please go ask your family and your friends to vote for Oishi now".  As mentioned above, the Public Offices Election Law prohibits every individual to make door-to-door visits in any election campaign and for a city assembly election in particular, the distribution of materials calling for vote to oneself is generally banned except for 2,000 postcards.  

9. In the trial, the defense argued that the restrictions on election campaign were   contrary to Articles 19 and 25 of the Covenant.  The defense applied for the testimony of Ms. E. Evatt, ex-member of the Committee and she testified at the Oita District Court in June 2005.  Ms. E. Evatt testified the following in a precise manner: (1) the Human Rights Committee is a Covenant body mandated to interpret the Covenant provisions and the State Parties to the Covenant should respect its opinion; (2) Article 19 and 25 of the Covenant both guarantee the right to freedom of election campaigning; (3) When considering restrictions that may be placed on the rights guaranteed by the Covenant, the Committee refers to the "principle of proportionality"; (4) According to the "principle of proportionality", the existence of threat or abuse to be eliminated must be clearly demonstrated and restrictions must be limited to those necessary and proportional to that threat; (5) It is not evident that free door-to-door visits or distribution of campaign materials constitute a threat to genuine election and therefore they do not justify the need for their restrictions; (6) The acts of Mr. Oishi did not pose any threat at all and the punishment and sanctions claimed for him are too excessive to meet the "principle of proportionality".

10. However, the Oita District Court in January sentenced Oishi guilty, fined him 150,000 yen and suspended his civil rights for three years, ignoring the testimony of Ms. E. Evatt.

The court ruling can be summarized as follows: (1) Article 25 of the Covenant does not guarantee the right to freedom of election campaigning but its Article 19 does; (2) The restrictions provided for by the Public Offices Election Law are instituted by law and aims at ensuring "public order" that is freedom and equity in election; (3) if door-to-door visiting and distribution of campaign materials are made unrestricted, they may become a hotbed for bribery or considerably increase campaign costs which in turn may violate freedom and equity in election; (4) The restrictions currently in place merely concern one of many means of campaigning that exist and constitute a minimum limitation; (5) Consequently, in the light of their objective, these restrictions are rationally minimum and can be justified as necessary.

This ruling shows that the court did not correctly understand the "proportionality principle" and that it may lead to permit restrictions relying on the "principle of rationality".  It considerably departs from the interpretation of the Covenant by the Committee, which was also severely criticized by Ms. E. Evatt.    

11. Mr. Oishi appealed in the Fukuoka High Court but the High Court, while annulling the sentence of suspension of civil rights for three years, sustained the fine of 150,000 yen in September 2007.  The High Court ruling contains the following characteristic decisions: (1) Article 25 of the Covenant does not guarantee the right to freedom of election campaigning but its Article 19 does; (2) the Covenant does not require that the states parties adopt a particular election system; (3) taking into account national conditions that differ from one country to another, the Covenant leaves it to the discretion of the parliamentary legislation of each State Party to decide the design of its election system and how to restrict election campaign under that system; (4) when examining whether restrictions on particular election campaign activities are lawful or not, one should not rely on  "rigorous principles" such as LRA (least restrictive alternative) principle or proportionality principle because they are unsuitable.  One should instead make an integrated judgment taking into consideration several elements including existence or not of rational relationship between the restrictions and their aim, balance between the benefits to be obtained by the restrictions and the benefits to be lost by them, possibility of alternative means of restriction etc.; (5) the existing restrictions are not contrary to Article 19 of the Covenant because unrestricted door-to-door visiting and distribution of campaign materials may cause various abuses in Japanese setting and that current restrictions do not exceed the rational limit that is justified by the necessity and remain within the scope of what can be decided by legislation by the parliament at its discretion. 

It is not permitted to restrict the rights that are guaranteed by the Covenant by invoking a principle that is different from that which the Covenant is based upon.  Non-fulfillment of the obligations by each state party to the Covenant cannot be justified on the ground of political, cultural or social situation of that state.  This is clearly stated by the Human Rights Committee.  The Fukuoka High Court ruling failed to fulfill the Covenant obligations.  Oishi appealed again and his case is now pending in the Supreme Court.

12. It must be said at the end of the day that Japanese courts do not observe the opinion of the Committee and that they lack the willingness to observe and effectively apply the Covenant to domestic affairs.  The case of Oishi is a typical example illustrating the realities in Japan where the rights guaranteed by the Covenant are restricted on the ground of a principle different from the Covenant's principle to an extent that exceeds what is permissible under the Covenant. 

The Japanese government should quickly lift the ban on door-to-door visits by revising the Public Offices Election Law and restore the freedom of material distribution during election campaign.  In the meantime, the judicature should declare in trials involving election campaign activities that the freedom of election campaign is a right fully guaranteed to each citizen by the Covenant.

23. Denial of the Right to Freedom of Association of Firefighting Personnel: (Article 22) 

A. Summary and proposals

Firefighters are totally denied the right to organize themselves by Article 52 Paragraph 5 of the Japanese Local Public Personnel Law.  In the light of the job content and competences of firefighting personnel, this constitutes a significantly excessive restriction of their rights.  Firefighting personnel should be exempted from the application of Article 52 Paragraph 5 of the Local Public Personnel Law and its provisions that contradicts Article 22 of the Covenant should be amended so that they conform to the Covenant. 

B. Recommendation of the ILO Committee on freedom of association 

The Committee has never taken up this problem so far.  However, the Committee on Freedom of Association of the 185th Session of ILO Governing Body on its part issued on November 21, 2002 a recommendation stating that "the Japanese laws and ordinances as well as practices violate the ILO Conventions 87 and 98" and suggested that "thorough, franc and meaningful negotiations and consultations should be held quickly among all parties concerned on the significance and the content of the public personnel reform".  The ILO recommendation further indicated 6 items to be considered by the consultations, the first of which is "to give firefighting and prison personnel the right to establish organizations of their own choosing".  

C. The Japanese government failed to mention this question in its fifth periodic report.

The Japanese government in its annual report to the ILO in 2005 stated that it "does not maintain that firefighting organization is a component of the police organization", but believes that "certain competences of firefighting personnel can be, in terms of administrative effects, classified as those of 'the police' as meant by Article 9 of the ILO Convention 87."  However, the term "police" used in Article 9 of the ILO Convention 87 means the police organization itself.  It does not allow denying the right of organization to those engaged in a certain profession because of their competences can be classified as those of "the police."  The government's view that the right to organize cannot be granted to the Japanese firefighters since they are given some "competences" similar to those of policemen wrongly interpreted the provisions of the ILO Convention 87 and its claim presented above is therefore unreasonable.  As a matter of fact, in other administrative bodies such as the Labor Standards Inspection Office, Immigration Bureau or Regional Taxation Bureau that have the "competences," the government stresses, similar to the police, the right to organize is guaranteed to their employees.  This fact alone suffices to demonstrate that the government view does not stand.

D. Demands of firefighters and guarantee of the right to organize

In Japan, there are about 155,000 firefighters today working day and night to ensure the fire defense service.  Given the special nature of their work, they have various demands regarding their treatment and safety.  Satisfaction of their demands is crucial not only for ensuring them better working environment but also for enhancing their firefighting capabilities.  In spite of this, Article 52 Paragraph 5 of the Local Public Personnel Law deprives the firefighters of the right to organize, stipulating that "police and firefighting employees must not establish or join an organization that aims at maintaining and improving working conditions and that negotiates with the authority of local public organization concerned".  On the other hand, Article 28 of the Constitution provides that "the right to organize and the right to negotiate and to take other collective actions are guaranteed for workers," establishing the right to organize of Japanese people.  This is an important right that works together with the right to existence provided by Article 25 of the Constitution and the right to work for citizens stipulated by Article 27 of the Constitution to substantially and effectively guarantee those rights altogether.  This right may be restricted for certain workers for some reason but it must never be taken away entirely from workers.  Thus, Article 52 Paragraph 5 of the Local Public Personnel Law contradicts the Japanese Constitution.  In addition, Article 22 Paragraph 1 of the Covenant stipulates "everyone shall have the right to freedom of association with others, including the right to form or join trade unions for the protection of his interests" and points out in Paragraph 2 the concrete reasons that justify restrictions: "no restrictions may be placed on the exercise of this right other than those prescribed by law and which are necessary for a democratic society in the interest of national security or public safety, public order, the protection of public health or morals or the protection of the rights and freedoms of the others".   Article 52 Paragraph 5 of the Local Public Personnel Law mentioned above considerably departs from the spirit and the proper application of the Covenant in that it deprives workers of all their basic rights without indicating concrete reasons why and to what extent these rights should be restricted. 

In addition to this, the Japanese government in its 2005 annual report promised the implementation of "matters to be improved" with the coming into effect in August 2005 of "partial amendments of criteria for the organization and management of Fire Defense Personnel Committees".  Nevertheless, according to a survey made by a voluntary network of firefighters, the implementation of the "matters to be improved" has not led to the improvement of the restriction placed on the right to organize of firefighters.  It has become evident that the Government has failed to keep its promise. 

E. Progress needed toward true improvements

Article 52 Paragraph 5 of the Local Public Personnel Law should be improved or eliminated because it contradicts the provisions of the Covenant.  Today, the most realistic way to solve this problem is to enact a law that in principle grants the right to organize to firefighting personnel while allowing some restrictions on the exercise of this right in conformity with the Covenant. Japan Federation of Prefectural and Municipal Workers' Unions (Jichiroren), an affiliate of National Confederation of Trade Unions (Zenroren), one of Japanese trade union national centers, representing local public employees employed by prefectures or municipalities, jointly with the Firefighters' Network (FFN, established in May 1997, with some 1,000 members to date), has sent since June 1998 4 reports to the ILO.  The ILO recommendation presented in B. above was issued partly in response to these reports.  

The Japanese government has ratified the ILO Convention 87 that stipulates the prohibition of unjustifiable restriction of rights.  It is therefore an unavoidable obligation for the Japanese government to adhere to the treaty and take correction measures. 

24. Issue of transferring employees away from their families which runs counter to protection of family lives: (Article 23) 

A. Summary and proposals

Today in Japan, a practice of transferring workers to other work places far away from the current work places by company's unilateral orders is widely followed which compel workers to leave their spouses and families at their current residence and move to far away places of assignment to live on their own.   

There have so far been many lawsuits filed against such company's transfer orders as violating the right of families to live together seeking invalidity of such orders.  However, the Japanese court regards this as "normal disadvantages workers should accept" and disregards degraded working conditions and their unfavorable effects on family lives to dismiss most of those claims.  In Japan today, the rights given to "family" as stipulated by Article 23 Paragraph 1 of the Covenant: "The family is the natural and fundamental group unit of society and is entitled to protection by society and the State" has been continuously violated. 

The Japanese government should extend reasonable restrictions on the "transfer of employees away from their families" which companies force their employees to "live separately with their family," and judges should observe and respect the Covenant and actively protect the right of workers to family life in individual lawsuit cases.

B. Concerns and recommendations of the Committee

Up to now the Committee has made no direct reference in its recommendations to the practice of "transfer of employees away from their families" in Japan.

However, the Concluding Observations of the Committee (November 5, 1998) expressed its concerns over Japanese judges saying," there is no provision for training of judges, prosecutors and administrative officers in human rights under the Covenant" and recommended that "Judicial colloquiums and seminars should be held to familiarize judges with the provisions of the Covenant." (Paragraph 32)

Japanese judges have kept ignoring and disregarding the Covenant and on the issue of "transfer of employees away from their families," there is no end to the number of judges who trivializes it saying, "normal disadvantages workers should accept".  This situation shows conspicuously the importance of the above Paragraph 32 of the Covenant recommendation, and it is a pressing task to train judges of Japan in universal human rights. 

C. The actual situation of "transfer of employees away from their families" in Japan-- immediate improvements are sought

1. Practice of "transfer of employees away from their families" by 81% of companies with more than 1,000 employees

The percentage of companies which practice "transfer of employees away from their families" is 19.6% (Health, Labor and Welfare Ministry: workplace condition comprehensive survey in 2004).  Viewed this by company scale, the practice is done by 81% of the companies with more than 1,000 employees, 66.8% by the companies with employees between 300 and 999, and 30.3% by the companies with employees between 100 and 299.  The larger the company, the more they carry the practice.  Some survey shows that the total number of employees on the "transfer of employees away from their families" amounts to about 3% of the full-time employees (about 0.9 million employees out of 31 million employees.)

An employment contract is made on the assumption that the conditions stay the same as at the time of conclusion of the contract between employers and employees.  Transfer to a far away workplace contrary to these conditions, especially for an extended period of time, runs against the originally contracted working conditions.  It is said that such "transfer of employees away from their families" sacrificing the right of family to live together for employer's one-sided benefit is rarely practiced in other countries. (there exist no English word corresponding to "tanshin-funin," or "transfer of employees away from their families.")

2. Appeal of workers and response of court

(1) Toa Paint case Supreme Court decision (1986)

In the Toa Paint case in which the validity of company's order of transfer to its worker was questioned due to the family life disadvantages, the Supreme Court on July 14, 1986, crushed the first and second instances of court rulings in favor of the worker, and ruled against the worker in favor of the employer.  The Supreme Court said that the family life disadvantages caused by transfer of the employee who were living with old mother (71 years old), wife working as a day care teacher who cannot quit her job and a young child (2 years old) away from his families are "normal disadvantages involved in transfer that workers should accept." 

This Supreme Court ruling has since become a leading case, brining in a series of court rulings against workers in the lawsuits around the issue of "transfer of employees away from their families."  This also led to an easy acceptance that "transfer of employees away from their families" is allowed in corporate-led society.  Regarding employment contracts as binding workers as if they were "subordinate in status" to their employers is incompatible with today's society where individual personalities and human rights should be respected.

(2) Court decisions in the cases that follow

In the lawsuits that followed, the court ruled the orders of "transfer of employees away from their families" as lawful for the case of a woman worker who was in charge of most of the house keeping and for a women worker who was compelled to leave her third-grade pupil of elementary school, and children of aged 5 and 3 in the care of her parents.

In other case, the court ruled lawful an order of transfer to a woman worker, who has a 3-year-old day care center child, to a remote workplace which required 2-hour commuting. (Kenwood Case, Supreme Court ruling on January 28, 2000)

(3) On NTT's personnel relocation resulting from corporate restructuring

NTT is Japan's largest and word-class telephone company (about 200,000 employees) in which the Japanese government owns about a 46% stake.  The company since 2001 has carried out downsizing by pressing its workers of age 51 and older to transfer to its subsidiaries involving a 30% wage reduction.

When workers refused transfer to its subsidiaries and continued to remain in NTT, the company told the workers that it would take away job from them and relocate them to remote workplaces.  Thus the company pressed transfer of workers to its subsidiaries and to those who refused to accept the transfer, the company carried out relocation of them to remote workplaces for different jobs. (Through this restructuring, the company forced transfer of about 60,000 workers aged 51 and older to its subsidiaries.) 

In this restructuring, those workers of age 51 and older who refused transfer and were consequently ordered their relocation which involved "transfer away from their families" or a long-hour commuting from remote places to the metropolitan areas filed lawsuits in October 2002 with seven district courts nationwide on the ground of grave disadvantages incurred in their lives.

A lawsuit was filed with the Tokyo District Court by workers as plaintiffs, who were compelled to relocate to the metropolitan area leaving their families behind in prefectures such as Hokkaido, Miyagi, Yamagata, Niigata, Fukushima and Gunma, despite the need of taking care of their sick old parents or their own health problems.

The plaintiffs claimed that those relocation orders are unlawful which deprives workers of the right to live together with their families and violates the Covenant as well as ILO 156, the Convention concerning Equal Opportunities and Equal Treatment for Men and Women Workers: Workers with Family Responsibilities.

The Tokyo District Court, however, on March 29, 2007, said that "disadvantages incurred to the plaintiffs are merely loneliness and daily life inconveniences for the plaintiffs and their families, and they are nothing but normal disadvantages involved in transfer that workers should accept," and dismissed the case of all the plaintiffs.  On the claim that it is against the international treaties, the court said they cannot constitute an immediate source of law and dismissed the claim of the plaintiffs (currently pending under the Tokyo High Court).

Relocation which involves "transfer away from their families" or 2-hour commuting of workers in their late 50s for more than five years destroys the foundation of lives of workers and their families.  No corporations are entitled to continue such a practice endlessly. 

3. The Japanese government, which is obliged to observe the human rights guaranteed by the Constitution and the Covenant, should make utmost efforts for an early improvement of such a situation.

The Japanese government, as a stockholder of government-owned corporations, also as an entity responsible for employment and labor administration, should make utmost efforts to improve such a situation.  

Also, the government must immediately provide judges of Japan, who do not care about the meaning of family lives and workers' human rights, with necessary and sufficient human right education.

25. Discrimination on the Right to Vote against Persons with Disabilities and Other Related Issues: (Article 25 and 26)
1. Conclusion and Suggestion

The government of Japan should: 1) reconsider the policy of its basic plan for the Five-year master plan of priority measures for persons with disabilities and the Disabled Persons Independence Support Law that contradicts its principles; 2) tackle with existing discrimination against the franchise of persons with disabilities and reform its measures on persons with disabilities that violates article 25 and 26; 3) urgently ratify conventions on persons with disabilities; and 4) improve relevant domestic laws in order to respect the rights and dignity of persons with disabilities.

2. Report

Nothing on persons with disabilities is mentioned in the government’s report of this year.

3. The Situation of the Rights of Persons with Disabilities

On December 25, 2007, the government’s head office of measures promotion for disabled persons formulated “Five-year master plan of priority measures for persons with disabilities.”  It is stated that “(the principle of this plan is) to make our society convivial where all citizens, regardless of being handicapped or not, respect each other’s rights and individual qualities and support each other.”  The principle states that a convivial society is a society where all citizens respect each other’s rights and individual qualities and support each other as well as where the human rights of persons with disabilities are respected, recognized as equal members of the society, allowed participation in any social planning and activities with their own choices and decisions, and able to take responsibilities.  It also states that under the principle of a convivial society, appropriate plans will be made in order to create such society.” 

These principles were developed for human rights security in domestic and international, however, actual plans contradict the principles and prevent self-decision and social participation by lowering the standards and qualities of social services and increasing burdens on persons with disabilities. 

In the master plan, persons with disabilities are required to take responsibilities as members of the society in order to support each other regardless of being handicapped or not.  Here, instead of the government’s obligation and responsibilities, obligations of persons with disabilities are stressed.  Principles and philosophy on self-reliance and coexistence, making choices, self-determination, and social participation have been changed so that their meanings have turned into something completely different.  

(1) Core Problems of the Disabled Persons Independence Support Law
The Five-year master plan of priority measures for persons with disabilities will be drastically reexamined, and based on the results necessary revisions will be made.  The issue here is the direction of the revisions.  The biggest problem of the Disabled Persons Independence Support Law is that persons with disabilities will have to pay 10% of the total service costs they receive, whereas the current system is based on “ability to pay.”  This affects the medical payments they have to pay.  All persons with disabilities are now forced to work (regardless of the degree of their handicap) under the name of self-reliance, therefore, they and their family’s anxieties have increased.  The Disabled Persons Independence Support Law has to be revised to answer the question of “why persons without disabilities can work and receive salaries, whereas persons with disabilities have to work and pay 10%” since it is using disabilities as a basis for discrimination.  The Disabled Persons Independence Support Law does not secure self-reliance but becomes a law to prevent self-reliance or eliminate persons with disabilities from social services.

The core problem is the Disabled Persons Independence Support Law only provides support instead of the central and municipal government providing official security. 

(2) Discrimination on the Right to Vote against Persons with Disabilities

As for the right to vote - one of the principles of social participation -, the Public Officers’ Election Law such as prohibition of house-to-house canvassing and prohibition of document distribution, which is most absurd among developed countries, is one of the hardest obstacles for persons with disabilities.

1 Right to Vote

The Tokyo district court decided on November 28, 2002 that having no supporting system for ALS patients to vote was a clear violation of the Japanese Constitution Law Article 15 and its Paragraph 3, Article 14 Paragraph 1, and Article 44’s proviso, but did not agree on the illegality of the National Redress Law.  The government of Japan reformed the Public Officers’ Election Law and expanded the home voting system, however, there is little effect.  For example, many of the elder people with dementia and people with mentally challenged are not included in the system.  However, postal-mail voting for those who cannot go to a voting place due to anthropophobia and other reasons was decided not illegal by the court. 

2 The Public Officers’ Election Law and the Election Campaign
On July 12, 1991, the Osaka district court decided to issue a penalty of 15,000 JPY to Fui Tamano who suffers from a speech disorder for distributing fliers during her election campaign. 

3 Right to Act as City Councilman and Right to Communicate
In Nakatsugawa city in Gifu prefecture, a city councilman who lost his vocal cords due to cancer of the hypopharynx was not allowed to have a third party speak on his behalf so that his opportunity to make a speech was lost until he retired in 2007.  In December 2006 the city councilman filed a damage suit against Nakatsugawa city and councilmen who protested against his having a third party to speak on his behalf.   

4 Adult Guardianship System and Right to Vote & Eligibility for Election

In April 2000, the Adult Guardianship System was established, replacing the existing system for Incapacitated and Quasi-Incapacitated Persons, in order to protect adults who have impaired capacity due to various disabilities and dementia.  

At the same time, the Article 11 Paragraph 1 Item 1 of the Public Officers’ Election Law deprived adult wards of the Right to Vote and Eligibility for Election.  Restricting the Right to Vote of adult wards is against the policy of normalization upheld by the Adult Guardianship System.  Whether it is the minimum restriction accepted by the Constitution is also a question.  On May 6, 2005, the Japan Federation of Bar Associations suggested the secure of the right to vote of adult wards for “Suggestions for Improvement on Adult Guardianship System.”

(3) Welfare Act


Concerning welfare as the last safety net for persons with disabilities, death due to mal-nutrition in various parts of Japan due to the rejection of welfare has been reported.  They are forced to work under the name of assistance for self-reliance and support, the administrative advice that makes it difficult for persons with disabilities, especially mental disabilities, to receive welfare.  It is a clear violation of the Constitution and Welfare Act.

(4) Ratification of the Convention on the Rights of Persons with Disabilities and Development of Legislations


The Five-year Plan for Important Point Measures Enforcement states that its purpose is to develop necessary domestic legislation for early ratification of the Convention of Persons with Disabilities, which is a comprehensive and integrated international convention to protect and promote rights and dignity of persons with disabilities.  


Early ratification of the Convention of Persons with Disabilities and its Optional Protocol and development of domestic legislation are expected, we have to say that the Japanese government’s actions for persons with disabilities and their procedure of ratification of the Convention efface the historical meaning of the Convention as human right security. 


Firstly, the English title of the Convention is “Convention on the Rights of People with Disabilities,” and the government of Japan translates it as “the Convention on Rights of Disabled Persons.” This means that the government does not understand or on purposely ignores the historical meaning of the change of the official appellation, which has been changed from “Disabled People (the appellation was used in International Year of Disabled People in 1981)” to “Persons with Disabilities.”  The government must use the proper official appellation for human security.


Secondly, the government of Japan trivializes the meaning of social participation.  The main theme of the International Year of Disabled People was “absolute participation and equality.”  Equal rights to participate not only in social activities but also in administration and politics must be guaranteed.  Participation of persons with disabilities in formulating policies and measurements for persons with disabilities must be guaranteed at all levels, such as decision-making, implementation, and evaluation.  The real participation of persons with disabilities is excluded in the committee of measures promotion for disabled persons, ratification procedure of the Convention, and development of domestic legislations.

26. Discrimination against Temporary Employees which Denies even Character


: (Article 2 and 26)
1. Conclusion and Proposal

  In circumstances where globalization makes rapid progress, the principle of profit for profit’s sake seeks more economical labor force and produces large number of temporary employees. This phenomenon, bringing the difference among employees and causing the impoverishment of workers called “working-poor”, has become a social problem. Naturally enough, there inevitably exists a large discrimination between full-time employees and temporary ones, despite working under the same condition. Moreover, this discrimination brings about not only the difference of wages, but also that of whole life. Two working classes of employees are produced in the same enterprise, as a result, which even create the strain in each mind.

  The Japanese government should;
(1)- make an investigation into the actual situation, drastically amend its labor administration in order to eradicate discrimination against employment and treatment, and prepare necessary law, 
(2)-fundamentally amend, first of all, the Worker Dispatching Law to the Worker Protection Law.

(3)-not substitute temporary employees for full-time ones, realizing the equal treatment, and not leaving the discrimination as it is.

The management attitude of multinational corporations neglecting human rights, violating   Japanese law, and being against the Global Compact, has to be amended, and in order to make them comply with national law concerned, we additionally state that the preparation of law is rapidly required.

2. Report         

  There is no statement in this Japanese initial report which describes the issue of temporary employees. 

More than 17 million temporary employees

Over these 20 years, the business world has enlarged various temporary employments such as short-time workers and fixed-term workers. In 1995, the NIKKEIREN, the Japan Federation of Employers’ Association, declared in “the Japanese management for a new era”, to positively apply temporary employment on behalf of full-time one. The government has also promoted the deregulation of the labor law, including the Worker Dispatching Law established in 1985. These days, the business world replaced a large number of full-time employees with temporary and contract ones. It means that temporary employee reaches one out of three full-time workers, and as for women and the youth, the situation becomes one out of two. Therefore, a new social problem has occurred by exceeding 17 millions of temporary employees.

The working situation of temporary employees is not merely equal to that of full-time ones as to wages and labor conditions. The wage system which produces a large difference even if they are engaged in the common assignment, is equivalent to denying character, and even affronts the dignity of human beings. The form of temporary employment is now being established as “invisible status system”. And, in society or at their workplaces, even discriminatory consciousness against temporary employees has been created; they seem to be human beings who are inferior to full-time ones as far as ability and character are concerned.

This discriminatory consciousness leads the employees working in the same enterprise to tear apart, and constantly accelerates various discriminatory treatments. In a little while, they, temporary employees, recall resignation to their minds that they could not continue to work in companies unless they themselves deny their own characters. The change of consciousness followed by this division is very convenient for enterprise managers. Under the circumstances, full-time workers and temporary ones are both apt to hold a common recognition that, it cannot be helped that the managers use and then discard the temporary workers like materials. 

Many researches of questionnaires indicate an actual situation of temporary employees, who have always anxiety about employment, feel many discriminatory treatments at workplaces, and are not equally treated as human beings at the renewal of contract. In Japan, there is reality in which it is not to choose occupation by themselves, according to the situation of their lives, from among many forms of employment, but to select nothing but temporary employment. In the circumstances, the form of temporary employment in which character is denied and discrimination is accelerated, has been created. This is extremely serious situation which violates article 2 and 26 of the Covenant. 

Let us indicate one example.

Dismissal Case of Temporary Employees of AIG-Star Life Insurance Company

As an example of discrimination against temporary employees, we would like to show the dismissal case of foreign fund insurance company, AIG-Star Life Insurance Company (below, the Company), which dismissed temporary employees, disregarding Japanese labor legislation. 

When the Company moved part of its Tokyo headquarters’ function to Nagasaki, it fired only short-term contracted employees. Though those employees were short-term contracted, they had been working for years, renewing their contracts for form’s sake year by year. Their workload is the same as that of full-time employees. When the Company hired those employees, the age of retirement was specified as 60. And, at the time of preparing to move the office, the Company showed the personnel transfer to maintain their employment, but at the end of the preparation, it dismissed them by reason of the expiration of the term of employment.      

According to the Japanese Labor Law, the contract is considered as a limitless one when a fixed-term contract is continually renewed for many years. A unilateral dismissal cannot be permitted. While the Company dismisses many employees in Tokyo, it employs part-time employees in Nagasaki, receiving public funds of 1.3 billion yen (About 12 million US dollars) from the local government.

Four out of the dismissed employees from the Company joined the Financial Industry Labor Union.  During the collective negotiations, the Company insisted that they could not reshuffle the dismissed employees and denied the contract of employment without showing any reason. Consequently, the Labor Union laid a complaint to the Tokyo Labor Relations Commission, and then which ordered the Company to accept and comply with negotiations honestly. But the Company ignored to obey it and filed a retrial against the Labor Union to the Central Labor Relations Commission. Furthermore, the suit, which the Company had filed against the Union, by reason of defamation of character, for distributing bills which publicized the issue, was turned down by the court. The judgment was definitely in the Union’s favor.   

The decision stated the dismissal as unjust and said that AIG-Star Insurance Company was dishonest to the Labor Union. The decision clarified that it was quite contrary to what the Company had expressed when recruiting and making staff changes. And the decision recognized that it was unfair dismissal which betrayed the employees’ expectations; they were thinking they could continue to work.  

The Company denied the acceptance of reconciliation proposed by the Central Labor Relations Commission, but accepted, in August 2006, its relief order. The collective bargaining was resumed, but the Company has not yet withdrawn the dismissal. The Company, having only proposed the amount of one month wages as compensation in the negotiation for the settlement of the dispute, has no intention at all to recognize the fact of the violation of human rights. The sense for discrimination against temporary employees still remains unchanged in Japan. 

There is no sufficient reason for this dismissal. This is discrimination and violation of human rights because the dismissal was only targeted on short-term temporary workers. Even multi-national corporations should comply with the national law. AIG-Star Insurance Company violates article 2 and 26 of the International Covenant on Civil and Political Rights.

We call for the Japanese government to look squarely the actual situation which accelerating the number of temporary workers and encouraging discrimination against them, and immediately to take effective measures such as the above-mentioned preparation of law and the guidance for corporations.     
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Founded in 1993 as the “Executive Committee for Appealing to International Public Opinion about Human Rights Violations in Japanese Workplaces,” over the ensuing 15 years, this organization sent over 700 people to the UN Human Rights Subcommittee and Human Rights Committee, taking reports titled “Voice of the People from Japan.” During these years it has gathered petitions from organization requesting ratification of the ICCPR first Optional Protocol, and has submitted 20,000 signatures to the Japanese government. On each occasion it has had talks with the Ministry of Foreign Affairs, the Ministry of Justice, and others. In February 2004 it obtained special consultative status from the UN Economic and Social Council.

Address: Tokyo Rodo Kaikan 1st Floor
2-33-10 Minami Otsuka Toshima-ku, Tokyo 170-0005 Japan

Tel: +81-3-3943-2420     Fax: +81-3-3943-2431

Japan Lawyers Association for Freedom (JLAF)

This association composed of about 1,800 members was organized in 1921 and is now playing active roles in the whole country.  Its objective is “to contribute to the realization of a peaceful, independent, and democratic Japan, protecting fundamental human rights and strengthening democracy.”  In order to achieve this objective, the association has being addressed various trial struggles: criminal oppressions, false-charge cases, labor cases, military base suits, environment, pollution problems, consumer problems, etc.  And opposing war and the overseas dispatch of the Japanese Self-Defense Forces, the association is actively tackling not to allow the mal-revision of the peace Constitution of Japan.  Through these struggles, the association has effectively applied  in court, aiming at diffusion and establishment of the International Covenant on Civil and Political Rights and the International Covenant on Economic, Social and Cultural Rights.
Address: DIK Mansion 201
2-3-28-201 Koishikawa, Bunkyo-ku, Tokyo 112-0002 Japan
Tel: +81-3-3814-3971   Fax: +81-3-3814-2623

Japan Association for Social Justice and Human Rights (KYUENKAI)　
Founded in 1928, this organization struggles against unjust repression by those in power, and is active in protecting human rights and democracy. It has 50,000 members and is organized with a central office in Tokyo, prefectural offices in each of the prefectures, and local chapters below them. The organization opposes repression and supports the court battles of victims for the citizens’ freedom of speech and expression, and freedom of elections and political activities. It also pursues responsibility for human rights abuses by the police, and provides support for those saddled with false charges, and people who go to court to find redress for death from overwork, occupational illness, or other problems.

Address: Peace and Labor Center, 5TH Floor
2-4-4 Yushima, Bunkyo-ku, Tokyo 113-8463 Japan

Tel: +81-3-5842-5842     Fax: +81-3-5842-5840

League Demanding State Compensation for the Victims of the Public Order Maintenance Law
Established in 1968, it presently has 14,700 members. Enacted in 1925, the Public Order Maintenance Law was used as a legal weapon to facilitate the prosecution of the war. The Japanese government has yet to give an apology and compensation to the victims of this repressive law. Every year since 1974 the league has petitioned the Diet to enact a “State Compensation Law for Victims of the Public Order Maintenance Law,” and the total number of signatures is now 6,450,000.

Address: Peace and Labor Center, 9th Floor

2-4-4 Yushima, Bunkyo-ku, Tokyo 113-0034 Japan

Tel: +81-3-5842-6461     Fax: +81-3-5842-6462

� This means the fundamental system of Japan at that time, specifically absolute imperial system.


� Crab-Canning Boat





� The infliction of torture by any public officer and cruel punishments are absolutely forbidden.
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