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Introduction

The Irish Refugee Council (IRC) is a non-governmental organisation that was founded in 1992. The IRC’s mission is to pursue fair, consistent and transparent policies and to promote informed public attitudes in relation to people seeking refuge. 

The IRC has prepared this submission to complement the Shadow Report submitted by the Irish Council of Civil Liberties, Free Legal Advice Centres and the Irish Penal Reform Trust as well as to provide more detailed information and specific recommendations in response to select concerns raised by the UN Human Rights Committee on the list of issues submitted to Ireland in May 2008. 
Summary of recommendations
(References to particular articles are to the Immigration, Residence and Protection Bill, 2008, unless otherwise specified)
Protection for victims of trafficking (article 8)

1. The Irish Government should amend Section 124 (“Victims of Trafficking – recovery and reflection”) of the Immigration, Residence and Protection Bill 2008 (IRP Bill), so that ‘foreign national’ is defined in that article as any person who is not an Irish citizen in order to ensure equal access to services and protection as well as respect for the non-discrimination principle. 

2. The Irish Government should amend Section 124 of the IRP Bill to include a provision that would allow suspected trafficked persons to apply for long-term residency on humanitarian grounds.

3. The Irish Government should amend Section 124 of the IRP Bill to provide specific protections for suspected child victims of trafficking including that temporary residency should always be granted and renewed in accordance with the best interests of the child.
4. Provision should be made in primary legislation regarding the entitlements and equitable treatment of those who are granted a reflection and recovery period or temporary residency.
5. The Irish Government should make amendments as relevant throughout the IRP Bill to ensure that a trafficked person who lacks documentation or who is otherwise deemed to be unlawfully present in the State is not detained and summarily removed.
Conditions of detention and detention of migrants and asylum seekers (articles 9 and 10)

6. The Irish Government should amend Section 70 (“Procedures for issue of protection application entry permit where application is presented at frontier”) of the IRP Bill so that the maximum period a foreign national spends in detention upon arrival is six hours. 

7. The two new grounds in the IRP Bill at Section 71 (1) (g) and (h) under which someone can be detained (on the grounds that an application is ‘for the purposes of delaying his or her removal from the state’) should be struck out. 

8. The Irish Government should amend Section 115 of the IRP Bill deleting the words “and detain” because the current provision allows indefinite power of detention to an immigration officer with no safeguards.  
9. Detention should be used as a measure of last resort as recommended by UNHCR.  Non-custodial alternatives should always be considered as a matter of priority, particularly for children, vulnerable groups and families.
Deemed withdrawn and summary removal (article 13)

10. The circumstances under which a person’s claim can be deemed withdrawn are not related to whether a person is entitled to protection. Therefore, these provisions in the IRP Bill should be deleted.

11. A person should be legally resident in the State for 28 days after a decision has been issued. This will give the applicant sufficient time to make arrangements to leave the state voluntarily or to consult a solicitor.

12. The proposed summary deportation procedure which does not allow representations to be made as to why the deportation should not be carried out is in direct conflict with Art. 13 of the ICCPR and should be removed. 

Independent Refugee Appeals (article 14)

13.  All members of the proposed Protection Review Tribunal (PRT) should have at least 5 years of experience as a practising barrister or solicitor.  
14. The IRP Bill should be amended so that cases cannot be re-assigned from one member of PRT to another (other than on grounds of inability or unwillingness to act) after the case has started to be heard.
15. The chairperson of the proposed PRT should be appointed through the Public Appointments Service Section 137 (5) of the IRP Bill should be deleted.  This section automatically deems the Chair of Refugee Appeals Tribunal to be the Chair of PRT.  
16. All members, both full and part-time, should be appointed through the Public Appointments Service and not by the Minister for Justice Equality and Law Reform. All part-time members should cease to be a member of PRT if employed by the State in another capacity. 
17. The Chairperson should not be able to re-assign its two main functions other than in circumstances where the Chairperson is absent, (especially if the Minister has the power to appoint part-time members to the Tribunal).   

18. PRT rules and guidelines should be made public.

19. All PRT decisions, appropriately anonymized, should be published to ensure consistency, transparency and impartiality. 
20. Section 95 (7) of the IRP Bill, which imposes a duty on the applicant’s legal representative to disclose all decisions which may tend not to support their appeal, should be deleted. 

Protection for separated and unaccompanied children (articles 2, 8 and 24)
21. The Irish Government should amend the IRP Bill to include a new article ensuring that the best interests of the child will be a primary consideration in all decisions and actions undertaken in its implementation.  
22. The Irish Government should amend the Child Care Act, 1991 to ensure that separated children are taken into voluntary care under Section 4 and appointed with an independent, professional guardian.
23. The Irish Government should amend the IRP Bill to include specific provisions regarding protection for separated children covering such issues as identification, age assessment and formal best interests determination in line with international best practice as well as the granting of temporary residency while best interests are being determined.
Protection for victims of trafficking (Article 8)

	List of issues No 12: While the legislation on human trafficking mainly addresses this issue from a criminal law angle, please provide further information on other measures and programmes carried out by the State party to assist the victims of human trafficking. Please specify the legal provisions regarding the protection of victims of trafficking. 


The Irish Refugee Council welcomes the recent progress and commitments made by the Irish Government in the anti-trafficking field including:

· the Irish Government’s signature of the Council of Europe Convention on Action against Trafficking in Human Beings (CoE Convention) in April 2007

· the enactment of the Criminal Law (Human Trafficking) Act 2008
· the creation of a new Anti-Human Trafficking Unit within the Department of Justice, Equality and Law Reform exclusively dedicated to co-ordinating and facilitating the implementation of a new national strategy to address human trafficking
· the establishment of the new High Level Group on Combating Trafficking in Human Beings 

· the plan for the High Level Group to draft a National Action Plan to Combat Trafficking in Human Beings 
· the recent publication of Administrative Immigration Arrangements for the Protection of Victims of Human Trafficking.
However, currently there are inadequate legal provisions to protect victims of trafficking. The Irish Refugee Council urges the Irish Government to adopt protection measures for trafficked persons in primary legislation and advocates for necessary amendments to the IRP Bill. 
The IRP Bill provides an opportunity to:

· Ensure access to shelter and services as well as respect for the non-discrimination principle

Current provision in the IRP Bill: Section 124 outlines protection only for suspected victims of trafficking who are neither Irish citizens nor EU/EEA nationals. 

	1. Recommendation: The Irish Government should amend Section 124 (“Victims of Trafficking – recovery and reflection”) of the IRP Bill so that ‘foreign national’ is defined in that article as any person who is not an Irish citizen in order to ensure equal access to services and protection as well as respect for the non-discrimination principle. 


· Provide for the possibility of long-term residency on humanitarian grounds for all victims

Current provision in the IRP Bill: If a suspected trafficked person is able and willing to co-operate with the investigation, they are granted temporary residency. Under Section 124 (11), once there is a decision to revoke that status, the individual will have 15 days to make a representation to stay based on humanitarian considerations as outlined under Section 45 and in making a decision the Minister will have regard for humanitarian considerations.

However, for trafficked persons who are unable or unwilling to co-operate, currently there is no clear provision in the IRP Bill that allows them to apply to stay in Ireland on humanitarian grounds. Theoretically, a trafficked person could submit an application for protection, but they may not be able to meet the strict standards to be granted refugee status or subsidiary protection.

As currently outlined in the Bill, protection applicants who are not entitled to protection in the State may be granted residence permission as per Sections 79 (2) (c) and 83.  However, in those sections, humanitarian considerations are not listed and it is unclear who would meet the ‘compelling reasons’ criterion and whether or not residence criteria (at Section 31) will also be applied.  It appears that vulnerable persons who are now granted leave to remain status as well as those who cannot be refouled may be denied residence permission and any related entitlements under the terms of the IRP Bill, particularly if the residence criteria are applied.
	2. Recommendation: The Irish Government should amend Section 124 of the IRP Bill to include a provision that would allow all suspected trafficked persons to apply for long-term residency on humanitarian grounds.


· Enshrine specific measures to protect the best interests of the child 

Current provision in the IRP Bill:  There is currently no mention of specific protection measures for suspected child victims of trafficking in the Bill. Furthermore, the best interests principle is not included as an over-arching principle in the Bill. 

	3. Recommendation: The Irish Government should amend Section 124 of the IRP Bill to provide specific protections for suspected child victims of trafficking including that temporary residency should always be granted and renewed in accordance with the best interests of the child.


· Outline the entitlements of victims of trafficking

Current provision in the IRP Bill:  Section 124 does not outline any entitlements for suspected trafficked persons. As some of these entitlements are granted to other categories of persons (protection applicants, those unlawfully present, long-term residents, etc) throughout the Bill, it appears that the Bill is excluding this category from enjoying these and other entitlements.

	4. Recommendation: Provision should be made in primary legislation regarding the entitlements and equitable treatment of those who are granted a reflection and recovery period or temporary residency. Such entitlements should include:

· standards of living capable of ensuring their subsistence, through such measures as: appropriate and secure accommodation, psychological and material assistance;

· access to emergency medical treatment;

· translation and interpretation services, when appropriate;

· counselling and information, in particular as regards their legal rights and the services available to them, in a language that they can understand; 

· assistance to enable their rights and interests to be presented and considered at appropriate stages of criminal proceedings against offenders;

· access to education for children

Additionally, provisions should be made for those granted temporary residency to have:

· necessary medical assistance for those who do not have adequate resources and need such help

· access to the labour market, to vocational training and higher education

· the right to family reunification


· Address non-punishment for immigration related offences
Current provisions in the IRP Bill: 

Section 109 states that a foreign national present in the State shall, unless he or she gives a satisfactory explanation of the circumstances which prevent him or her from so doing, produce on demand—

(a) a valid travel document, issued by or on behalf of an authority recognised by the Government, which establishes his or her identity and nationality, or

(b) where he or she is the holder of a permit under this Act, that permit.

A foreign national who contravenes this section shall be guilty of an offence.

 

Section 4 states that the presence in the State of a foreign national is lawful if, and only if, it is in accordance with permission given or deemed to be given to him or her, in accordance with this Act, to be present in the State. All other foreign nationals are unlawfully in the State.

Section 54 states that where it appears to an immigration officer or a member of the Garda Síochána that a foreign national is unlawfully present in the State or at a frontier of the State, the officer or member may remove the foreign national from the State.

	5. Recommendation: The Irish Government should make amendments as relevant throughout the IRP Bill to ensure that a trafficked person who lacks documentation or who is otherwise deemed to be unlawfully present in the State is not detained and summarily removed.


Current Conditions of Detention (Article 10)

	List of issues No 13: …Please provide further information on how the detention facilities for asylum seekers fully comply with the provisions of the Covenant.


In the State’s Report Ireland refers (195-205) to “Regulations” that “have been made which set out the places and conditions of detention, because detained asylum seekers have not been charged with any criminal activity they are not subject to the more restrictive aspects of prison routines. They are only subject to such restrictions as are necessary to the orderly and secure function of the detention center concerned.”

The IRC cannot confirm this statement made in the Report. In contrast to the Government’s report,, persons refused asylum or individuals awaiting deportation are often held in ordinary prisons before removal. While imprisoned they are subjected to prison rules and are accommodated with convicted/remand prisoners. Persons who failed to comply with a deportation order could be detained for several weeks, or longer under certain circumstances.
 

Places and Conditions of Detention of Migrants

The vast majority of males detained under immigration legislation are detained in Cloverhill Prison, Dublin, whereas the vast majority of females are detained in the Dóchas Centre in Mountjoy Prison. Other centers which can be used for detention are specified in legislation including: Mountjoy Prison (Dublin), Arbour Hill Prison (Dublin), Cork Prison, Limerick Prison, and Abbey Arch (Galway). The IRC is not aware of detention centres other than those integrated in these prisons
. Further, persons are detained in Garda Stations, in particular near Dublin Airport (Santry) and near Shannon Airport.

Immigration-related detention may occur under Section 5(1) of the Immigration Act 1999
 or Section 7 of the Immigration Act 2004 and under the Refugee Act 1996.  There are no special facilities for those detained on immigration-related grounds nor are the regime, staff or conditions appropriate to their legal status.  90% of these detainees are held at Cloverhill Prison (for males) or the Dóchas Centre (for females) where they are held with remand and convicted prisoners
.  The conditions of detention at Cloverhill Prison are overcrowded with three men often sharing a cell designated for two.
  Inmates are subjected to a restricted regime, being held in their cells for seventeen hours a day and have the same visiting entitlements as remand prisoners, as do women at the Dóchas Centre.
  In the Dóchas Centre, immigrant women awaiting detention often bear the brunt of overcrowding by being placed in overcrowded accommodation or being required to sleep on mattresses in disused offices or on the floor of offices and cells.
  There are also concerns with regard to access to information for these detainees.
Under the Refugee Act 1996
 and the Immigration Acts 1999,
 2003
 and 2004
 people may be detained for a variety of immigration-related reasons.  These include detention upon their arrival, during the asylum process or before deportation. The amended 1996 Refugee Act outlines six grounds under which an immigration officer or a member of An Garda Síochána may detain an asylum seeker
. These are when, ‘with reasonable cause’, he or she suspects that an asylum seeker:

· poses a threat to national security or public order in the State;

· has committed a serious non-political crime outside the State;

· has not made reasonable efforts to establish her/his true identity;
· intends to avoid removal from the State in the event of his or her application for asylum being transferred to a convention country or a ‘safe third country’ (under the Dublin Convention asylum seekers must apply for asylum in the first ‘safe’ country that they enter);

· intends to leave the State and enter another state without lawful authority; or

· with out reasonable cause has destroyed his or her identity or travel documents or is in possession of forged identity documents.
Conditions in centres used for detention in Ireland became the focus of attention in November 2005, with the publication of a research report, Immigration-related Detention in Ireland, which had been commissioned by the Irish Refugee Council together with the Irish Penal Reform Trust and the Immigrant Council of Ireland. On the basis of interviews with detainees, and of an independent examination of living conditions, the report concluded that: ‘neither Cloverhill Prison nor the Dóchas Centre provides an appropriate environment in which to hold immigration detainees'
. 
Based on official figures there was a large decline in the numbers being detained under immigration provisions in the years 2003-2005.  In 2003 a total of 1,852 people were detained in Irish prisons under provisions of our immigration laws. Significantly fewer people were detained on these grounds in 2004 (946) and 2005 (860). 19 people were in detention for 50 days or more in 2005 compared with 367 in 2003. However, the most recent annual Irish Prison Service has recorded a reversal in these trends during 2006.  The 2006 Annual Report of the Irish Prison Service notes that 1,196 of the 12,157 persons who entered the prison system in 2006 were immigration detainees. This represents a 29% increase in the number of immigration detainees as compared with the previous year. 56 people were in detention for more then 50 days. There were an average daily number of persons in custody under this category of 45. In 2006, pre- deportation detention accounted for almost 70% of cases.  Pre-admission detention would appear to account for most of the remaining 30%.
   
Following an approach by Jesuit Refugee Service Europe to Irish MEPs asking them to visit places of detention for migrants in Ireland, on Friday, 16 September 2005, four MEPs - Proinsias de Rossa (Labour), Bairbre de Brun (Sinn Féin), Mairead McGuinness (Fine Gael) and Gay Mitchell (Fine Gael) - visited Cloverhill detention facilities to assess the situation of unsuccessful asylum seekers and irregular migrants detained there and awaiting deportation. The visit made the following observations:
Approximately 70% of the 110 foreign nationals detained in Cloverhill were there under the provisions of immigration legislation. MEPs found that the facilities were humane and the conditions of detention generally satisfactory, although the question of possible overcrowding had also been raised during the visit. The detainees benefit from the same services as prisoners on remand, including health care, psychological assistance and access to sport activities. However, this visit could not confirm “that they are only subject to such restrictions as are necessary to the orderly and secure function of the detention center concerned.”

MEPs praised the staff in Cloverhill whom they considered to be committed to ensuring that the conditions of detention were as good as possible in the circumstances. However, they all expressed serious concern that asylum seekers and irregular migrants are being detained in a prison when they have not committed a crime. Bairbre de Brun MEP was of the view that detention in prison facilities ‘can have serious negative consequences for the mental and physical well-being [of the detainees] and can often add to existing trauma and mental health problems’
.
· Duration of Detention and the Safeguarding of Due Process

A particular concern of the Irish Refugee Council is the actual length of detention, with the average duration being between 30-50 days. Under the Immigration Act 1999 the maximum period for which person awaiting deportation may be detained is 56 days (8 weeks).  However, certain periods may be excluded from the reckoning of a period of detention, including if a person has instituted court proceedings challenging the validity of the deportation order concerned. 
Further, under Section 9 of the Refugee Act 1996, the maximum period of detention is unspecified as a judge may commit an asylum seeker to successive periods of 21 days in detention while their application is being determined.  Under the current law, there is no specified time limit for detention of asylum seekers awaiting a decision on admissibility and who fall under Section 9 (8) and (13).
If an Irish national is arrested for an alleged crime they have certain statutory and constitutional rights. A Garda will inform them of these rights and allow them call their solicitor who can advise them on how to proceed. The rights of foreign nationals being detained under immigration legislation should likewise be protected. Any detainee, regardless of the reason of detention should be entitled to an explanation of the reasons for their detention in a language they understand and to have access to legal assistance.

· Right to Family Life

Families are separated in detention. Cloverhill is a male-only prison; women and infants are detained in the Dochas Centre at Mountjoy Remand Prison (Dublin). Toddlers and children are separated from their parents and placed in the care of the Health Service Executive. Proinsias De Rossa MEP pointed out that: ‘this is contrary to the provisions of the EU Directive that lays down minimum standards for the reception of asylum seekers
 that Ireland has unnecessarily opted out from’
. There is a family room for visits in Cloverhill, but this is subject to a waiting list. A major deficiency identified by the MEPs was the lack of educational facilities for those in detention in Cloverhill. 

· Persons Refused Permission to Land

Under the Immigration Act 2004 third country nationals arriving in Ireland by air and sea are obliged to present themselves to an immigration officer for ‘permission to land’. There are eleven grounds outlined in the Act under which an immigration officer may refuse permission to land. One of the grounds is that the person ‘is not in possession of a valid passport other equivalent document issued by or on behalf of an authority recognized by the Government, which establishes his or her identity’
. The Garda National Immigration Bureau reported that 4,827 people were refused permission to enter Ireland in 2003; in 2004 the number increased marginally, to 4,844
 with 2,931 of these were refused entry at Dublin airport.
 It is not known how many of these were persons seeking asylum.  The Minister for Justice, Equality and Law Reform has stated that records are not maintained in such a manner that would allow for the reasons for such refusals to be objectively quantified.
 In particular the analysis and discussion of the issue of pre-admission detention in Ireland requires that specific data on the extent to which asylum seekers are being detained are made available.

Detention of migrants and asylum seekers (Article 9) as proposed in the IRP Bill


Section 55 and 56 of the IRP Bill provide for the arrest and detention of a foreign national pending his or her removal from the State.
 This arrest of a foreign national may take place under warrant by a member of An Garda Síochána subject to removal from the State, to a prescribed place of detention.
 The person may be detained until removal but may not be detained for a period longer than 8 weeks in aggregate.
 However any time spent -
· in custody pending a criminal trial or is serving a sentence of imprisonment 

· any period under with he or she is on board a vehicle for the purposes of removal
· a period of delay which can be described as non-co operation
· if the foreign national is party to any proceedings in respect of his/her removal, the period between their institution and their final determination

· if the foreign national is required to act as a witness in any proceedings, the period in which his or her presence in the State is required for that purpose. 

is not taken into account. The High Court, may upon receipt of an application, order the release of a foreign national who is detained under these grounds if it believes that it is in the interest of justice. 
An immigration official or member of the Garda Síochána may require a child to comply with the provisions outlined under Section 56 (1) (a) to (c). If for any reason the child does not comply, s/he may be arrested and detained. In such cases Section 55 shall apply. In practice this would mean detention of children, possibly for lengthy periods of time.
Under Section 70 (1) of the Bill, where it is not practicable to issue a protection applicant with a protection application entry permit, they will be arrested and detained so as to facilitate the issuance of a protection permit and that this will be done as a matter of priority.  
It was held in Ammur v France
 that domestic law has to be “accessible and precise, in order to avoid all risk of arbitrariness.”
  There is no specification as to what is practicable or even to the time that a person can be detained. The phrase “as a matter of priority” as stipulated at Section 70 (2) (b) is not a sufficient time limit.  

As currently worded there is no recourse to the court and there is no guarantee that a detained foreign national will have the right to be informed in a language that he or she understands of his right to challenge the lawfulness of his or her detention.

Under the proposed IRP Bill
, two more grounds have been added to those under s. 9 of the Refugee Act, 1996 under which someone can be detained. These include where an immigration officer or a member of the Garda Siochana suspects that a protection applicant

· immediately before the making of an application, was being, or was to be, removed from the State and has made the application for the purpose of delaying his/her removal from the State or,

· makes a further protection application. 

A Garda Siochana is not in a position to make this assessment. It is also unclear how it can be decided that an application is made for the purpose of delaying removal from the State without first deciding whether the applicant will succeed or not.   We recommend removing Subsections 71 (g) and (h).
Further, under Section 115 of the IRP Bill 2008: 

(1) An immigration officer may, for the purposes of performing any of his or her functions under this Act—
(c) at any port in the State, detain
 and examine a person arriving at or leaving the State whom the officer reasonably suspects to be a foreign national.

Once more, there is no time limit attached to this detention and there is no guarantee that a foreign national will be notified in a language that they understand of their right to challenge the lawfulness of the detention. 

To date, it remains unclear which mechanisms will be put in place to ensure the State’s compliance with its own statements made in the Report (195-205).  We can only encourage the Irish Government to sign up to the EU Directive laying down minimum standards for the reception of asylum seekers. Further, we hope the ratification process of the Optional Protocol to the Convention against Torture will pave the way for further monitoring mechanisms to prevent degrading and inhumane treatment of persons detained for immigration related reasons. 

	Recommendations: 
6. The Irish Government should amend Section 70 (“Procedures for issue of protection application entry permit where application is presented at frontier”) of the IRP Bill so that the maximum period a foreign national spends in detention upon arrival is six hours. 

7. The two new grounds in the IRP Bill at Section 71 (1) (g) and (h) under which someone can be detained (on the grounds that an application is ‘for the purposes of delaying his or her removal from the state’) should be struck out. 

8. The Irish Government should amend Section 115 of the IRP Bill deleting the words “and detain” because the current provision allows indefinite power of detention to an immigration officer with no safeguards.  
9. Detention should be used as a measure of last resort as recommended by UNHCR.  Non-custodial alternatives should always be considered as a matter of priority, particularly for children, vulnerable groups and families.




Deemed withdrawn and summary removal (Article 13) 


	List of issues No 15:  Please explain the compatibility of the Immigration, Residence and Protection Bill of 2007 with the Covenant, in particular the power of the State party to arrest, detain and remove any person who is unlawfully on the State territory without advance notice and without the possibility to make representations within 14 days (Sections 5, 51 and 52 of the Bill).


The IRP Bill was released on 29th January of this year with a view to consolidate and update all legislation dealing with migration and asylum from 1935. 

Under section 4 (3) of the Bill, it is an offence to be unlawfully present in the state. Section  4 (4) (a) places an obligation on the foreign national to leave the State. S 4 (5) states that “a foreign national need not be given notice of a proposal to remove him or her from the State” and can be arrested and detained for the purposes of his/her removal. [Section  4 (6)] This is a significant new power that will be vested in the State. The IRP Bill allows for an asylum seeker to become unlawful in a number of different instances. For instance, an application for refugee status can be deemed to be withdrawn in 8 different ways. 

· Failure to dwell or remain in a particular place or district in the State

Section 68 (6)(a) states that an immigration officer may require a protection applicant to dwell or remain in a particular place or district in the State. 
Section  80 (3) states where:

(a) it appears to the Minister that a protection applicant is failing in his or her duty under this Act to co-operate with the Minister or to furnish information relevant to his or her application or that of any person on whose behalf the applicant has applied or is deemed to have applied, or

(b) the Minister is of the opinion that the protection applicant is in breach of Section 68(5)(a), (c) or (d) or (6), the Minister shall send to the protection applicant a notice in writing inviting the protection applicant to indicate in writing within 10 working days of the sending of the notice whether he or she wishes to continue with his or her protection application; and, if a protection applicant does not furnish the indication within the time specified in the notice, his or her protection application shall be deemed to be withdrawn. 

Presently, it is unclear where asylum seekers must live.  The Reception and Integration Agency (RIA) states that an asylum seeker is required to reside or remain at the accommodation centre allocated by the RIA.
This is in contrast to what the former Minister for Justice said in relation to where asylum seekers can live where he indicated that they were free to leave such centers or opt not to avail of the facilities that lie therein from their day of arrival in the state.”
  

If conflicting information continues to be presented, an asylum seeker’s application could be withdrawn and his/her presence on the state would be unlawful and s/he would be liable to be removed without notice simply because different department agencies were not communicating properly with each other. 

· Failure to remain in a place specified or failure to co-operate in the issuance of a protection application entry permit

Section  70(7) provides that an immigration officer shall furnish to a foreign national who has applied for a protection application entry permit a notice in writing, where necessary and practicable in a language that the foreign national understands, setting out where s/he is required to remain until the protection entry permit can be issued.

Section 70 (7)(d) notes that a failure to remain in the place specified in the notice or to co-operate in the making of arrangements for the issuance of a protection application entry permit --

is an offence,

means that the foreign national’s protection application will, without further notice, be deemed to be withdrawn, and

renders the foreign national unlawfully in the State, obliged to leave the State and liable to be removed from the State without notice and, if necessary, detained for that purpose.

This language is repeated at Section 80 (4).
The Irish Refugee Council (IRC) believes this provision does not comply with the rule against refoulement.  If a protection applicant’s applicant is deemed withdrawn before an assessment is made and that applicant is liable to be removed from the State without notice, it is unclear how the State can ensure that the applicant is not being refouled.  Furthermore the IRC believes that it is not in compliance with Art 13 of the ICCPR.  

· Failure to attend for interview/oral hearing

Section 80(2) and S. 87(1) provide that a person’s protection application will be deemed to be withdrawn if he/she fails to attend for interview or oral hearing and does not provide a reasonable explanation for non-attendance within three working days.   This is not a reasonable timeframe for the applicant to explain why he/she was unable to attend for interview.  

· Failure to cooperate

Section  80 (3) and S 87 (2) provide that a person’s protection application will be deemed withdrawn where it appears to the Minister/Tribunal that the applicant is failing in his or her duty to cooperate or to furnish information relevant to the application/appeal (after an opportunity to indicate in writing whether or not the applicant wishes to continue with the application/appeal). Then the applicant will be unlawful in the State and liable to be removed without notice, breaching Art. 13 of the ICCPR. 
· Consequences of application being deemed withdrawn

If an application is deemed withdrawn, the investigation shall be terminated, and the determination shall note that the applicant is not entitled to protection in the State
.  Furthermore, as provided in Section 80 (5) (c) there is no appeal if an application is deemed withdrawn.

When read with Section 4 of the Bill, a person whose application/appeal is deemed withdrawn and not permitted to re-apply (under Section 89) shall be unlawful and liable to be removed without notice. In the IRC’s opinion the “deemed withdrawn” procedure leads to immediate unlawfulness on the state with no effective remedy. This in turn could lead to summary deportation which breaches the ICCPR.

	10. Recommendation: The circumstances under which a person’s claim can be deemed withdrawn are not related to whether a person is entitled to protection. Therefore, these provisions in the IRP Bill should be deleted.


· Validity of a Protection Application Entry Permit

A protection applicant is issued with a Protection Application Entry Permission for the duration of their application. This is only valid until the sending of a decision to refuse protection status by the Protection Review Tribunal
 or until an application is deemed to be withdrawn.
  As such, a person will be unlawful in the State and may be removed
 before they have a possibility to make an application for leave to apply for judicial review.

	11. Recommendation: A person should be legally resident in the State for 28 days after a decision has been issued. This will give the applicant sufficient time to make arrangements to leave the state voluntarily or to consult a solicitor.


· Current Practice 

Currently, under Section 3 of the Immigration Act, 1999 as amended, a person who is unlawful in the State can be removed on foot of a deportation order. However, the deportation order requires notice and the person concerned is given 15 working days to make submissions as to why he or she should not be removed from the State. During this time the applicant could argue why their application should not have been withdrawn and it would also give time to lodge an application to apply for leave for judicial review, Under Section 4 of the new IRP Bill this is no longer possible. 

This process will also prevent those that are unlawful from receiving the assistance of organisations such as the International Organisation for Migration (IOM), which carry out assisted voluntary return programmes.  Without sufficient time to consider voluntary return and for the IOM to make the appropriate arrangements, the State will find itself in a situation where more and more unnecessary deportations will be carried out, at a substantial cost to the State.

The power of summary deportation
 without the possibility to make representations is in direct conflict with the recent Supreme Court judgments in the cases of Oguekwe v. Minister for Justice, Equality & Law Reform
 and Dimbo v. Minister for Justice, Equality & Law Reform
 in that no consideration of constitutional and Convention rights is required prior to the arrest, detention and removal of a person who ‘appears’ to be ‘unlawfully present in the State’. 

	12. Recommendation: The proposed summary deportation procedure which does not allow representations to be made as to why the deportation should not be carried out is in direct conflict with Art. 13 of the ICCPR and should be removed. 


Independent Refugee Appeals (Article 14) 


It is the IRC’s opinion that as currently worded, Chapter 4 of Part 7 of the IRP Bill which deals with the Protection Review Tribunal violates Article 14 of the ICCPR. The Bill should be amended sufficiently to ensure that the Tribunal is competent, independent and impartial. 

It is questionable as to whether the current Refugee Appeals Tribunal (RAT) established under the Refugee Act 1996 as amended or the Protection Review Tribunal (PRT) as envisaged under the IRP Bill, compiles with Article 14 of the ICCPR. 

Article 14 States that …….“In determination of any criminal charge against him, or of his rights and obligations in a suit at law, everyone shall be entitled to a fair and public hearing by a competent independent and impartial tribunal established by law…. [Writer’s emphasis]

· Relevant Experience

Section 92 (2) (b) and (3) of the IRP Bill states that all members of the PRT other than the Chairperson should have not less than 5 years’ relevant experience. “Relevant experience” means experience as a practising barrister or practising solicitor or such experience of protection matters as may for the purpose be prescribed, or a combination of these.

It is concerning that members making legal determinations need not necessarily have had experience as practising barristers or solicitors.  This is a significant change from current practice where all members need to have “not less than 5 years’ experience as a practising barrister or practising solicitor before his or her appointment”
 to the RAT. 

	13. Recommendation: All members of the proposed Protection Review Tribunal should have at least 5 years of experience as a practising barrister or solicitor.  


· Functions of PRT Chairperson 

Section 93 (5) (b) states the Chairperson shall re-assign business from one member to a different member if, in the opinion of the chairperson, such reassignment is warranted-

· by the inability or unwillingness of the member to which the business was originally assigned to transact that business, or

· in the interest of the fair and efficient discharge of the business of the tribunal.

This is quite a worrying provision. The consequences of this power were highlighted by J Kearns in Edobor v Refugee Appeals Tribunal.
  He noted that it is quite a startling proposition that without good and sufficient reason, a case sent for determination and actually heard by a member can be removed from that member.

Furthermore it seems unrealistic that the Tribunal can assert that it is an independent body in the performance of its functions when the Chairperson can reassign a case that was already heard by a member to another member. The severity of this clause could in reality impede on the fairness of justice.  Although J. Kearns was in the minority his concerns are still very much relevant. 

It is unclear under the current wording of Section 93 (5) (b) if a case has been decided, whether or not this can be reassigned and whether the applicant will be notified of such a change. There must be due regard to the requirement of independence of the PRT and by extension any member performing the role of the PRT. Moreover it may be in breach of the European Convention of Human Rights. In Al-Nashif v Bulgaria
 it was decided that “the law must indicate the scope of any such discretion conferred on the competent authorities and the manner of its exercise with sufficient clarity, having regard to the legitimate aim and of the measure in question, to give the individual adequate protection against arbitrary interference.” In the IRC’s opinion the wording of this section lacks sufficient clarity. 

	14. Recommendation: The IRP Bill should be amended so that cases cannot be re-assigned from one member of PRT to another (other than on grounds of inability or unwillingness to act) after the case has started to be heard.


· Impartiality 

Section 92(5) allows for the appointment of the PRT Chairperson or a full-time member to be made by the Public Appointments Service.  However, under Section 137(5), the Chairperson of the RAT shall be deemed to be the Chairperson of the PRT and shall hold office for the unexpired period of his/her office.  If the Chairperson of RAT will be deemed to be the Chairperson of PRT, this section contravenes Section 92(5) which states that the Chairperson shall not be appointed unless under the Public Appointments Service. 

Further, Section 92(4) states that a member appointed in a part-time capacity shall be appointed by the Minister.  There are no regulations contained in the Bill specifying how many part-time members will be appointed; nor is there any provision to prevent the Minister from appointing the majority of members on a part-time basis.
Presently all members of the RAT are part-time members appointed by the Minister
. Current practice is that the Refugee Applications Commissioner issues determinations in the first-instance; whilst under the provisions of the proposed new single decision procedure, it will be the Minister who issues determinations in the first-instance.  Having the Minister appoint part-time members of the Tribunal calls into question the impartiality and independence of the Tribunal.  

Section 92 (10) sets out the criteria in which a Tribunal member shall cease his/her membership which is a welcome provision; but there is no provision which states that a member shall cease to be a member if they are employed by the State in another capacity i.e. as an employee in another branch of the Department of Justice. By not allowing for such a circumstance, there could be a severe conflict of interest.

Under Section 93 (11) the Chairperson may delegate to a member of his or her staff his or her functions of-

(a) assigning to each member the business to be transacted by him or her, and

(b) receiving reports under Section 94(3)(d) from members

In practice, the Chairperson could delegate his/her two main functions to a member who may have been appointed by the Minister and who may not have had experience as a practicing barrister or solicitor.  

	Recommendations:

15. The chairperson of the proposed PRT should be appointed through the Public Appointments Service Section 137 (5) of the IRP Bill should be deleted.  This section automatically deems the Chair of Refugee Appeals Tribunal to be the Chair of PRT.  
16. All members, both full and part-time, should be appointed through the Public Appointments Service and not by the Minister for Justice Equality and Law Reform. All part-time members should cease to be a member of PRT if employed by the State in another capacity. 
17. The Chairperson should not be able to re-assign its two main functions other than in circumstances where the Chairperson is absent, (especially if the Minister has the power to appoint part-time members to the Tribunal).   




· Rules and Guidelines

Section 130 of the IRP Bill states that the Freedom of Information Act, 1997 to 2003 do not apply to a record relating to a determination under Part 7 of a protection application. It is unclear whether or not all rules and guidelines relating to Part 7 will also be exempt under this section. Currently, all matters relating to the Refugee Appeals Tribunal are exempt from a Freedom of Information request despite not being listed as an exempt body under the Freedom of Information Act 1997 as amended.

In the IRP Bill, at Section 93(2), the Chairperson may establish rules and procedures for the conduct of oral appeals and shall make copies of those rules and procedures available to members of the Tribunal, to the Minister, to the UNHCR Representative and to persons likely to be affected by them.  At Section 93(3) the Chairperson may issue guidelines or guidance notes generally on the practical application and operation of the provisions, or any particular provisions, of this Part and on developments in the law relating to protection.

Currently, there is one published guidance note on postponements and adjournments on the RAT website.  There are published procedures governing access to “previous decisions database” and an accompanying guidance note on the booking’s website.

Public rules, procedures, practices and guidelines (including case allocation methods, legal interpretations, and guidelines on how the Chair determines which cases are of ‘legal significance’ and which, therefore, may possibly to be made available to an applicant/counsel) would restore confidence in the system and would make the system more open and transparent (along with the publication of sanitized decisions).  

	18. Recommendation: PRT rules and guidelines should be made public.


· Access to Tribunal Decisions 

Section 95 deals with the publication of decisions and how decisions can be accessed.  The proposed wording leads to a very serious curtailment of what is currently available.  

Presently there is access to a database of all decisions made by RAT and a legal representative can make an appointment to search this forum.  Cases are then redacted and provided to counsel.  The RAT website states:  “In order to comply with the Supreme Court decision in the Antanasov case, the Tribunal in 2006 provided facilities for accessing and searching a data base of previous decisions of the Tribunal, as a means of facilitating bona fide legal research.”
   

Under the new section, legal representatives will no longer be able to access and search a database of decisions. Instead, a legal representative will need to apply to the Chairperson and only where the Chairperson considers that: 

Section 95 (2) (b) the request is reasonable 

(c) there exists a decision which is legally relevant to an applicants appeal, will such a decision be granted. 

If there is more than one decision that is relevant to the appellant and it is the Chairperson’s opinion that the requirements of justice would be sufficiently served by making available a representative sample
, or a decision of legal importance relevant to the appellant’s appeal has already been published in such manner as the Chairperson considers reasonable
, the Chairperson need not make available any other decisions.  

It is the IRC’s opinion that the proposal to restrict access to decisions contravenes the Supreme Court’s holding in Antanasov. Furthermore it undermines the impartiality of the Tribunal.  The IRC recommends that all decisions be sanitized and published to allow for consistency and transparency in decision-making and in legal interpretations.  The publication of decisions will allow access not just to legal representatives but also to legal academics and other interested parties.  Privacy of applicants will be maintained by anonymyzing decisions.  Publication of decisions will provide for equality of arms and meet the constitutional requirement of fair procedures.
  

Section 95 (4) allows the Chairperson to refuse a request where s/he is of the opinion that such a request is frivolous or vexatious. There is no appeal of this decision nor are there any guidelines as to what constitutes frivolous or vexatious requests.  As a legal representative may only make a request if they have a case before the PRT, it is difficult to imagine under what circumstances a request for relevant cases could be ‘frivolous or vexatious.’   
Section 95 (7) states; 
An applicant’s legal representative-

shall bring to the attention of the Tribunal any decisions of which the representative is aware which may tend not to support the appeal and,
may distinguish such decisions from the decisions being relied upon in support of the appeal 

This requires a legal representative to bring to the attention of the Tribunal any decision which “may not tend to support the appeal.”

There is a legal principle that a legal representative must bring to the attention of the courts jurisprudence that both positively and negatively supports their case. To the IRC’s knowledge this has never been given statutory force. It also begs the question why it is only being enforced in immigration legislation. 

Furthermore this provision will lead to an inequality of arms. The Minister is under no obligation to bring to the attention of the appellant any decision that may support their appeal. In fact all that will be provided is a “representative sample” and if the Chairperson considers that a decision is of legal importance, this legally important case will be published in a manner the Chairperson considers reasonable and that case will suffice in lieu of a representative sample.  There is no guidance as to what is “legally important” or the manner in which the case will be published.  This provision prevents legal counsel from conducting legal research and prevents access to decisions, and is in breach of an applicant’s rights to fair procedures and natural and constitutional justice pursuant to the provisions of Article 40.3 of the Constitution.  Due regard must be given to Art. 6 of the ECHR (the right to a fair trial). 

By virtue of S 95 (8) (b) (i) there is also an obligation on the legal representative to use the decision given only in support of the applicant’s appeal. It is an offence not to comply with this section (S (95) (9)).  A person guilty of an offence is liable for a) on summary conviction, to a fine not exceeding €5 000 or to imprisonment for a term not exceeding 12 months, or both or b) on conviction on indictment to a fine not exceeding €500 000 or to imprisonment for a term exceeding 5 years or both (S 119 (1)).  This is disproportionate in the extreme.  It is not clear if counsel can use the same case in support of another client (S 95(8)(d)).  Regardless, counsel would be under an obligation to bring to the attention of the Tribunal any case of which they are aware which may tend not to support the applicant’s appeal.  As presently worded the IRC regards this as unconstitutional and a violation of the principles of fairness and natural justice. 
	Recommendations:

19. All PRT decisions, appropriately anonymized, should be published to ensure consistency, transparency and impartiality. 
20. Section 95 (7) of the IRP Bill, which imposes a duty on the applicant’s legal representative to disclose all decisions which may tend not to support their appeal, should be deleted. 


Protection for separated and unaccompanied children (Articles 2 and 24)


Despite the fact that the current system for identifying and protecting separated children in Ireland has been criticised by the UN Committee on the Rights of the Child, the Special Rapporteur on Child Protection and the Ombudsman for Children, there are no improvements proposed in the IRP Bill.

There is a real need for reform in this area. The current reality is that:

· most separated children are not identified at ports of entry

· of those identified and taken into State care more than 440 have gone missing in recent years

· those in care are discriminated against – receiving a lesser provision of care than Irish citizen children in care

· very few have been appointed a guardian ad litem to assess their situation and assist them in making sure that their voices are heard and that their views are respected and considered

· some have been reunited with ‘family,’ who turned out to be traffickers and who exploited them for years in Ireland
· some separated children have waited more than 7 years for a decision, ageing out in the process, unable to continue their education, vulnerable to traffickers and threatened with deportation

· some children and young people have fallen out of the system – particularly in the transfer from the Health Service Executive to the Reception and Integration Agency as a result of little or no aftercare support

· other separated children have come to the attention of the authorities, but continue to live in Ireland for years without proper documentation, with  no legal aid, with no legal status – living only with the threat of deportation once they turn 18
· some suspected trafficked children have been criminalised and placed in prison for their “protection,” rather than referred into the care of the Health Service Executive

· with a lack of protection and timely decision making to ensure an outcome in line with their best interests, many separated children in Ireland have no choice but to become undocumented adults.
The Irish Government is well aware of these protection gaps, which have been documented in several government reports. Most recently the Health Service Executive published the National Intercultural Health Strategy 2007-2012,
 which disturbingly noted that:
“Serious concerns are emerging around the situation of aged out minors who leave residential accommodation at the age of 18 and, without adequate follow up and support, are at risk of a range of social ills; a number of anecdotal accounts of members of this cohort engaged in prostitution have been received. Child trafficking and related exploitation and abuse of children is emerging as an additional issue in this area.”

The Irish Refugee Council has documented the situation of separated children in Ireland in several reports, most recently Making Separated Children Visible,
 and is advocating for equitable treatment, adequate protection and a timely, durable solution in line with the child’s best interests. 
	Recommendations:

21. The Irish Government should amend the IRP Bill to include a new article ensuring that the best interests of the child will be a primary consideration in all decisions and actions undertaken in its implementation.

22. The Irish Government should amend the Child Care Act, 1991 to ensure that separated children are taken into voluntary care under Section 4 and appointed with an independent, professional guardian.

23. The Irish Government should amend the IRP Bill to include specific provisions regarding protection for separated children covering such issues as identification, age assessment and formal best interests determination in line with international best practice as well as the granting of temporary residency while best interests are being determined.
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