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Suggestions for disability-relevant questions to be included in the 

List of Issues for Country report task force 

Human Rights Committee, 103rd Session

The International Disability Alliance (IDA) has prepared the following suggestions for the list of issues, based on references to persons with disabilities to be found in the State reports submitted to the Human Rights Committee. 

KENYA

Kenya ratified the Convention on the Rights of Persons with Disabilities on 19 May 2008.

State report
Selected disability references in the state report:

21. The Parliament of Kenya is vested with the power to enact legislation. In the field of human rights, Parliament has established the following institutions:

• National Council on Persons with Disabilities (NCPD) 

59.
Other challenges include general and legal illiteracy among the citizens, lack or inadequacy of resources, negative attitudes towards the institutions among citizens and marginalization of certain sections of the citizenry, particularly women, children and persons with disabilities, through insensitive laws, legal procedures, institutional and general social practice. In addition, advocates who may assist citizens to use the institutions effectively are concentrated in the major urban areas and are expensive to retain.

92.
The Proposed New Constitution, reflects the desire by the Government and Kenyans to prohibit discrimination including addressing the problem of marginalization. Discrimination is given a very wide meaning where “The state shall not discriminate directly or indirectly against any person on any ground, including race, sex, pregnancy, marital status, health status, ethnic or social origin, colour, age, disability, religion, conscience, belief, culture, dress, language or birth”. This provision goes further to make provisions for affirmative action programmes and policies designed to benefit individuals or groups who are disadvantaged, whether or not as a result of past discrimination.

96.
Employment Act 2007 (Act No. 11 of 2007) contains elaborate provisions aimed at protecting persons from discrimination in the employment sphere. The Act prohibits discrimination in employment within three main aspects: (i) promotion of equality of opportunity in employment; (ii) elimination of discrimination in any employment policy or practice, including against prospective employees based on their race, color, sex, ethnic origin, HIV status, disability, pregnancy; and (iii) the payment of equal remuneration for work of equal value [Section 5, Employment Act 2007]. The Act further mandates the Minister for Labour to promote and guarantee equality of opportunities in employment for all persons including migrant workers and members of their families who are lawfully in the country.

Persons with Disabilities Act

99.
Kenya ratified the United Nation Convention on the Rights of People with Disability in May, 2008. The Persons with Disabilities Act is under review to ensure that the provisions of the Convention are fully domesticated. The council for Persons with Disabilities has been fully operationalized to oversee the implementation of the obligations that Kenya has signed to under the Convention. The Council also has the mandate ensure that the National Fund for the Disabled of Kenya, an endowment fund established under the Perpetual Succession Act Cap 164 of the Laws of Kenya, utilizes it income for the benefit of the disabled persons within Kenya.

105.
The 10th Parliament of Kenya has also through its new Standing Orders adopted in 2008, established a new Parliamentary Select Committee on Equal Opportunities. The Committee is mandated to monitor and promote measures designed to enhance equality and improvement in the quality of life and status of all Kenyans. It will inquire into and report on all matters relating to discrimination and marginalization of groups on the basis of gender, age, disability, health status, ethnic, racial, cultural or religious background or affiliation and make proposals, including legislative proposals, for the protection and promotion of the welfare of the affected persons and groups.

203.
These provisions are a milestone for the most vulnerable and marginalized persons in Kenya in ensuring participation in public life, particularly women, persons with disabilities and minority groups. This echoes one of the outstanding cases brought under Section 84 of the current Constitution, Rangal Lemeiguran & Others v. Attorney General and others, commonly known as the Ilchamus case where the Ilchamus, a minority group in Kenya, sought for a declaration from the Court for a special nomination seat in the National Assembly. The applicants argued that their rights as enshrined in the Bill of Rights, including the right to equal treatment and participation in public life, would continue to be violated if they did not have representation in Parliament.

IDA suggestions for list of issues

· What steps have been taken to address the heightened risk for girls and women with disabilities of becoming victims of domestic violence and abuse? What measures are being adopted to ensure that both services (including shelters) and information for victims are made accessible to women and girls with disabilities?

· What measures are in place to ensure that all health care and services provided to persons with disabilities, including all mental health care and services, are based on the free and informed consent of the person concerned (and cannot be substituted by third party decision-makers such as family members or guardians)?
· What laws and policies are in place to ensure that persons with disabilities enjoy legal capacity on an equal basis with others in accordance with Article 16 ICCPR and as elaborated in Article 12 CRPD?

· What steps are being taken to update the law with respect to the rights of persons with disabilities, in particular to repeal restrictions to being elected and the right to vote in the Constitution, in particular sections 83(1)(b) and 99(2)(e) which states that a person can be disqualified from voting and being elected as a member of Parliament if the person is of “unsound mind” which is contrary to the latest international standards on political participation (Article 29 of the CRPD)?

· What steps are being taken to ratify the Optional Protocol to the CRPD?
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