3.2 DISAPPEARANCE OF 14 WORKERS FROM THE MERCEDES BENZ FACTORY

Fourteen employees of the Mercedes Benz factory were abducted in 1977, presumably on the orders of the Peron Government’s Minister of Labour, Carlos Ruckauf, and never seen again. The minister allegedly ordered the elimination of “subversive elements” in the factories, apparently with the connivance of trade union officials led by José Rodríguez. The case refers to the monthly payment the union received from Mercedes Benz and the payment credited to the union a few days after the abductions.

The prosecutor in the case declared that the two accused knew about the “cleansing” at Mercedes Benz, but that the objective elements required to charge them with “unlawful association” were missing. The victims demand an inquiry into the offshore accounts of the minister and the trade union secretary, so as to determine whether the two institutions engaged in illegal activities. 

For its part, Federal Capital Federal Criminal and Correctional Court No. 3, to which the case was assigned, ruled that it did not have jurisdiction to investigate on the grounds that the victims had last been seen in Campo de Mayo; the case was therefore transferred to San Martín Federal Court. This decision is open to question because three of the abducted workers were not seen at Campo de Mayo. In any event, to date no proceedings have been undertaken in connection with these crimes.

3.3 CASE AGAINST THE CONCENTRACIÓN NACIONALISTA UNIVERSITARIA IN MAR DE PLATA

The Concentración Nacionalista Universitaria (CNU) is a student movement founded at the University of Mar de Plata in 1969 and opposed to Marxist liberal reform. Around 1971 it became an unlawful association that abducted and executed people. In 1974 it became the regional arm of the Alianza Anticomunista Argentina (Triple A). In 1976 some of its members joined the repressive machinery set up in the wake of the military coup. 

The Mar de Plata Federal Trial Court spent seven years investigating 18 forced disappearances and homicides supposedly committed by the CNU. However, because of the links between the CNU and the Triple A, it decided to transfer the investigation to Federal Capital Federal Criminal and Correctional Court No. 5, which was investigating the Triple A case. 

The order for the transfer, dated 9 April 2008, also qualified the offences as crimes against humanity and assumed that the academic authorities had facilitated “the operations of the unlawful association, covering them within the structure and inciting grave offences”. The same judicial order observed that the prosecutor in charge of the case had been the university’s academic coordinator at the time the crimes were committed. 

The judicial proceedings have focused on the case against the CNU at the University of Mar de Plata, but their importance lies in the fact that the organization committed other, similar criminal acts in other national universities in Argentina, such as the Universities of Sur de Bahía Blanca and Buenos Aires. 

3.4 CRIMES COMMITTED IN CAMPO DE MAYO DETENTION CENTRES
 AND MILITARY INSTITUTES

San Martín Federal Criminal and Correctional Court No. 2 is in charge of the investigation into the crimes committed in the secret centre Campo de Mayo and within the jurisdiction of the Military Institutes Command.

In case No. 28.130, former deputy commissioner Luis Abelardo Patti was remanded in custody in late 2007 for the abductions of former Peronist member of parliament Diego Muñiz Barreto and Juan Fernández, the murder of Gastón Gonçalves, the disappearances of Carlos Souto y Luis and Guillermo D’Amico and the detention of Osvaldo Arriosti. 

Luis Patti resigned from the police in 1993 and was elected as a member of parliament for the Partido Unidad Federalista (PAUFE) in the polls of 23 October 2005. His election was impugned by human rights bodies and relatives of victims on the grounds that criminal charges had been filed against him for crimes against humanity. The Argentine Chamber of Deputies decided not to accept Luis Patti as a member, since he did not have the “moral standing” to discharge his duties. Patti subsequently ran for election as governor of Buenos Aires province, but failed to garner sufficient votes. In April 2008 the Supreme Court ruled that he could take his seat in parliament and benefit from parliamentary immunity. Following a complaint from the public prosecutor’s office, the Chamber of Deputies voted shortly thereafter to unseat him, and he was returned to Marcos Paz prison.

In connection with the human rights violations committed within the jurisdiction of the Military Institutes Command, in April and May 2008 various parts of case No. 4.012 against the former commander of the Military Institutes, Santiago Omar Riveros, and other defendants were committed for trial. The crimes encompassed by these part trials were unlawful imprisonment, torture and homicide.

The first part to be prosecuted will be the murder of communist activist Floreal Avellaneda and the unlawful imprisonment and torture of his mother, Iris Avelleneda, in March 2008. Floreal was 15 years old. His body, which was found floating and with indications that he had been tortured and impaled, was stolen by the Uruguayan army and has never reappeared.

3.5 FIRST ARMY CORPS

3.5.1 The case in general

During the period of State terrorism, the country was divided into various corps representing the army’s field of action on the national territory. The operational jurisdiction of the First Army Corps comprised numerous zones, subzones and areas within Buenos Aires province and several zones in La Pampa province.

Case No. 14.216/2003 against the personnel under the authority of the Corps was re-opened in September 2003, following the declaration that the laws of obedencia debida and punto final were null and void. Federal Criminal and Correctional Court No. 6 was placed in charge of the pre-trial proceedings.

In view of the high number of human rights violations committed in the area within which the First Army Corp operated, the federal courts in Buenos Aires province ruled in 2004 that the crimes would be investigated by the courts of the place in which they were alleged to have been committed. 

This ruling raised the spectre of delays in the judicial proceedings if the pre-trial investigation was carried out by several courts depending on where the crimes were committed, instead of by one court investigating all the crimes committed in one secret centre or repressive detention circuit. Ultimately, therefore, Federal Criminal and Correctional Court No. 6 decided to continue investigating all the cases, without spreading jurisdiction among other federal courts. However, for the purposes of the investigation, it decided not to investigate the criminal acts committed in several secret detention centres and several other events referred to by other courts because of their connection with the events being investigated in the main cases.

According to data updated by the Argentine judicial authorities in early 2008, the case relating to the First Army Corps concerns 40 defendants being tried by the court in charge of the pre-trial proceedings, of whom 28 were in preventive detention. Those who had been indicted included the Second Commander of the First Army Corps and Head of the Federal Capital Subzone, Jorge Carlos Olivera Róvere, and various leaders of the areas into which the jurisdiction was divided. 

3.5.2 Cases pending committal for trail

The status of the judicial proceedings for criminal acts committed within the framework of the First Army Corps is as follows:

(i) Six people were indicted on 6 September 2006 for offences committed in connection with 65 kidnappings and six murders in the Automotores Orletti secret centre. Various appeals were filed by the defence when the court of jurisdiction confirmed the indictments. The Orletti case was committed for trial on 4 September 2008.

(ii) Physicians and other employees were unlawfully detained and tortured at Posadas Hospital in March 1976, crimes allegedly ordered by the Military Junta Delegate to the Ministry’s Social Welfare Area, who is under house arrest for those acts. According to the orders, most of the detainees were taken to commissariats, to Devoto and Olmos penal centres and to the Federal Security Superintendent’s Office. Six of the victims were taken to the detention centre known as El Chalet, located in the hospital itself.

Four soldiers have been indicted for these crimes, and in November 2008 the prosecuting attorney’s office in charge of the case concluded that the pre-trial proceedings had ended.

3.5.3 Cases committed for trial

The following cases have been committed for trial and assigned to Federal Trial Court No. 5:

(i)  In the context of case No. 14.216/03, the above-mentioned examining magistrate in charge of the cases relating to the First Army Corps committed for trial, in June and July 2008 respectively, the proceedings in the crimes committed in Atlético, Banco and Olimpo camps and in El Vesubio detention centre.

The acts being tried in both cases before Federal Trial Court No. 5 are 161 counts of unlawful imprisonment, in the first case, and 157 counts of unlawful detention and torture, in addition to 16 counts of homicide, in the second. 

For the crimes in Atlético, Banco and Olimpo camps, two other defendants, Ricardo Taddei and Enrique José del Pino, were indicted and remanded in custody on 6 June 2007. Both claim that the arrest warrants are invalid and have appealed. Ricardo Taddei had been an officer in the Argentine Federal Police in the secret centres concerned between 1976 and 1979.

In connection with the Club Atlético-Banco-Olimpo circuit of secret centres and the El Vesubio and Automotores Orletti centres, the former head of the military junta, Jorge Rafael Videla, was also called on to enter a plea in connection with 570 unlawful detentions, 270 cases of torture and 29 homicides. The former junta leader refused to enter a plea, stating that he did not recognize the jurisdiction of the civilian courts to investigate those crimes.

His statement may make it impossible to prosecute Videla in countries that had requested his extradition, given that he is currently being tried for those acts in Argentina. Such would be the case for the extradition request of Germany in the case of the disappearance of German citizen Elizabeth Kasemann, who was held in El Vesubio centre.

In the indictment, the judge noted that detainees at the El Vesubio centre were assigned a “personal code” instead of their names, and that they were subjected to “subhuman conditions of detention […] and acts of physical torture".

(ii)  During the operation in calle Belén 335, on 11 October 1978 two Monteneros, husband and wife, were detained, removed and killed, and their son taken from them. 

On 16 May 2006 those events were committed for trial with respect to one of the people accused of committing them. The proceedings were subsequently suspended on 11 July 2007 pending a ruling on the appeals filed by the other two accused against their indictment.

(iii)  Judicial proceedings against Jorge Carlos Olivera Róvere and five other defendants charged with homicide and unlawful detention presumably committed by area heads in the Federal Capital were moved to Federal Trial Court No. 5 on 8 September 2006 and 20 July 2007 respectively. On 10 March 2009 trial proceedings are to begin against Olivera, who is charged with 120 counts of unlawful imprisonment and the unlawful detention and murder of four Uruguayan leaders: Raúl Zelmar Michelini, Héctor Gutiérrez Ruiz, Rosario del Carmen Barredo de Schroeder and William Alen Whitelaw. Olivera will also be tried for the disappearance of the writer and journalist, Haroldo Conti. 

In a second stage of the trial, following unification with another part of this megacase, area heads Brigade General Teófilo Saa, Lieutenant-Colonel Felipe Alespeiti, Colonels Humberto Lobaiza and Bernardo Menéndez and Division General Rodolfo Whener will be tried. 

(iv)  Concerning crimes committed in La Pampa, 26 cases of unlawful detention and 17 cases of torture involving 12 presumed perpetrators indicted in December 2004 were committed for trial on 6 December 2007. 

3.6 CRIMES OF ABDUCTION OF MINORS

The amnesty granted under the Leyes de Obediencia Debida and Punto Final does not extend to the crime of abduction of minors, and a number of cases were therefore prosecuted before the laws were declared unconstitutional in 2005.

More recently, and as mentioned above, the case relating to the “appropriation2 of the child María Eugenia Sampallo Barragán was tried and a sentence handed down in April 2008.

The systematic plan to remove, hide and change the identity of 34 children under the age of 10 (case No. 1.371) has been committed for trial and is being heard by Buenos Aires Federal Trial Court No. 6. The defendants include the former head of the armed forces and of the Third Corp, Cristino Nicolaides, Jorge Eduardo Acosta and Santiago Omar Riveros.

In addition, pre-trial proceedings are continuing in the case of abduction of minors brought against the former head of the military junta, Jorge Rafael Videla.

Videla was indicted on 13 July 1998 as instigating the removal, hiding and holding of 5 minors, crimes that had not been investigated in the case against the Military Junta in 1985. In July 2008, Division I of the Federal Chamber expanded the proceedings against Videla to 21 more cases of removal and hiding of minors in multiple cases involving changes of identity. In its order, the court observed that there was sufficient evidence to affirm that “secret orders had been given by former armed forces commanders for the violent removal of minors who were to be delivered to couples connected with the security forces”. “Common elements” of the crimes were defined as the fact that “all the minors removed were children of people who had been unlawfully abducted by army subordinates within the framework of the secret machinery of repression.” 

In February 2009, Division I of the Federal Criminal and Correctional Chamber revoked the house arrest Videla had been granted three years previously, de facto confirming his remand in custody at the Armed Forces Penal Institute at Campo de Mayo, a detention facility that is run by the army but has been guarded by the Federal Penitentiary Service since October 2008. 

3.7 CASE AGAINST THE FORMER MINISTER OF THE ECONOMY

The Minister of the Economy during the dictatorship, José Alfredo Martínez de Hoz, has been charged with the abduction of businessmen Federico and Miguel Gutheim. The two were apparently abducted for the purposes of extortion, to ensure that contracts were signed in Hong Kong allowing the Ministry of the Economy to penetrate the foreign market.

This case, in which the former head of the military junta, Jorge Rafael Videla, and the former Minister of the Interior have also been charged, was re-opened in 2006 following the decision of Buenos Aires Federal Court No. 5 to declare the pardon granted by former President Menem to the former Minister of the Economy in 1989 null and void. The decision was confirmed by the Federal Chamber in April 2008. 

3.8 CASE OF THE ALIANZA ANTICOMUNISTA ARGENTINA (TRIPLE A)

According to the investigation into this case by Buenos Aires Federal Criminal and Correctional Court No. 5, the Triple A was established in 1974 on the orders of the Minister of Social Welfare as an organization comprising various cells whose aim was reportedly to guarantee security within the Ministry by responding to guerrilla activities and in the face of certain members of the press. 

To meet that objective, the Triple A allegedly unlawfully held and murdered Communist Party militants suspected of being involved in subversive activities. The decision to kill these opponents of the regime may have been taken at a meeting that took place on 8 August 1974 at the official residence of the President, Maria Estela Martínez de Perón. The organization was headed by the Minister, José López Rega, and commissioners Morales and Rodolfo Almirón, who were in charge of guarding the President and the Minister. The first accusation against these people was made in 1975. López Rega and Rodolfo Almirón have died in the meantime.

Case 1.075/2006 concerning the Triple A was re-opened by Court No. 5 at the request of the Argentina Human Rights League and other Argentine human rights bodies information was published that Rodolfo Almirón was in Spain. The former police officer was extradited to Argentina on 19 March 2008. The Spanish Council of Ministers refused, however, to extradite former President Perón, for reasons of health. 

In the order of 26 December 2006 to re-open the case, the Court declared that the events investigated were crimes against humanity committed “for ideological reasons” and that the Triple A had been “founded by the State apparatus, under whose protection and guarantee of impunity it had acted”. 

The Court’s order also determined the non-applicability of the statute of limitations to these crimes, on the grounds that they were crimes under international law at the time they were committed. It added that the United Nations Convention on the Non-Applicability of Statutory Limitations to War Crimes and Crimes against Humanity – to which Argentina has been a party since 1 November 1995 – merely confirmed these principles, which were already in force in the international sphere.

The qualification of these criminal acts as crimes against humanity was ratified by the Buenos Aires Federal Chamber on 17 March 2008, when it ruled on the appeal filed by Miguel Ángel Rovira, a Triple A member, against his arrest warrant. The Chamber’s decision confirmed that the crimes were not subject to the statute of limitations and had been committed in a State that “either by tolerance or impotence was absent”. Judges Cattani and Eduardo Freiler agreed when they declared that the group’s acts were crimes against humanity, whereas Judge Eduardo Farah voted to apply the statute of limitations, considering that the offences were ordinary crimes that had not been shielded by the State. Following this decision, the appeal court confirmed the preventive detention of Miguel Ángel Rovira as a member of an unlawful association and on eight counts of double aggravated homicide.

3.9 CONDOR PLAN

On 23 November 2007 case No. 1.504 was moved to Federal Trial Court No. 1 after eight years of pre-trial proceedings. The 20 Argentineans in charge of this operation include: Jorge Rafael Videla, the head of the Federal Capital subzone Jorge Olivera Róvere, Santiago Omar Riveros, Cristino Nicolaides, Luciano Benjamín Menéndez, Eduardo Harguindeguy, Ramón Díaz Bessone and Antonio Domingo Bussi. 

Courts in other countries have also started proceedings in connection with the Condor Plan. The Italian justice system, for example, requested the arrest and extradition on 24 December 2007 of 140 soldiers and members of the intelligence services in the Southern Cone: 61 Argentineans, 7 Bolivians, 13 Brazilians, 22 Chileans, 7 Paraguayans, 4 Peruvians and 32 Uruguayans. Many of the Argentineans implicated are presently the subject of pre-trial proceedings, and some (about 10) are being held by local courts.

4. RELEVANCE OF THE COMPLAINANTS

The importance must be underscored of the complainants’ constitution as plaintiffs in the proceedings for crimes against humanity, especially the human rights bodies that, since 2003, have been admitted as parties to the case. They have produced solid and convincing work in favour of the victims and during the pre-trial and trial proceedings. Given the difficulty in obtaining decisive cooperation from public and private bodies in the investigation of the events, they have borne the tremendous burden of proof.

For example, in the Von Wernich case the complainants played a key part in sustaining the accusation in the face of the prosecution’s withdrawal, and Von Wernich was ultimately convicted for the homicide of Mariel Morettini.

The complainants are not authorized under the procedural code to take part in the execution of the penalty, and the jurisprudence in many places puts enormous obstacles in the way of their participation in proceedings to obtain the defendant’s freedom (release on bail, house arrest, etc.).

On 5 March 2009, the Federal Chamber ruled in favour of the participation of the complainant organizations as plaintiffs in the proceedings. This was very important in that many victims had either disappeared or had no relatives able to take action on their behalf, or, although present, for personal reasons preferred not to take part in the litigation.

As a pre-condition for launching proceedings, the judges and prosecutors should, as is the case in many instances but not in all, also have to be specialists in criminal law and international criminal law.

The FIDH and other civil society organizations, such as the Argentine Centre for Legal and Social Studies (CELS), consider that: 

“When Néstor Kirchner assumed the presidency, he established the Human Rights Secretariat, which was given a considerable structure and budget. Its performance in recent years has on the whole reflected both the general orientation of human rights policy and its main limits. The Secretariat is limited, basically by its terms of reference, to subjects relating to the search for truth and justice in respect of the crimes of State terrorism. However, even in this respect, it has focused more on administering the relationship with human rights bodies than on implementing an efficient policy to remove the major obstacles standing in the way of justice. Instead of working to resolve the many shortcomings in coordination and lack of resources that have arisen since the cases were re-opened, the Secretariat’s overriding policy has been to present itself indiscriminately as a complainant in the cases opened across the country, without first investigating them and without providing useful evidence at trial in spite of the mass of information it has but does not process. The CELS considers that the State fulfils its role as a complainant in these cases through the judicial authorities and the Public Prosecutor’s Office, and that it therefore should not do so through the Secretariat, whose specific capacities are geared towards, or should be geared towards, backing up the work of the justice system and not towards superimposing itself on it in a symbolic and ineffective way”. (CELS 2008 Report)

III.
MALFUNCTIONS IN THE ADMINISTRATION OF JUSTICE IN COURT CASES INVOLVING HUMAN RIGHTS VIOLATIONS

As shown by the current status of cases of human rights violations during the dictatorship, the Argentine Republic is making substantial progress in the judicial investigation of the events and the number of judicial decisions has increased since the laws of Obediencia Debida and Punto Final were declared unconstitutional in 2005. 

Shortcomings have nevertheless been observed that affect the normal course of judicial proceedings. Examples are: (i) the failure to obtain justice within a reasonable time, i.e. despite the fact that the cases have long lain dormant, once re-opened they do not meet the standards of due process without undue delay; (ii) the safety concerns of those involved in the proceedings (victims, witnesses, court officials and defendants); (iii) the cases awaiting adjudication in a few courts; (iv) the lack of specialization among judicial agents; and (v) the failure to group files with a shared prosecutorial goal for the purposes of joint investigation. 

This report places special emphasis on delays in the cases, the difficulties encountered in moving them forward and bringing them to trial, and the need to adopt measures for the support and security of the witnesses and people acting in cases of human rights violations. 

These malfunctions require an urgent solution. Any such solution should have the consensus of official institutions and civil society. National bodies and institutions should be involved in the solution for implementing justice in Argentina in order to tackle the current problem, until proceedings in Argentina’s domestic courts return to normal.

1. ORGANIZATION OF THE COURTS AND THE PUBLIC PROSECUTOR’S OFFICE: MATERIAL RESOURCES, SPECIALIZATION AND RESTRUCTURING

The lack of budget and infrastructure and the shortfall in specialized personnel in the federal courts and prosecutor’s offices are added difficulties that compound the complex nature of the material.

The complexity and scope of the cases – one of the most far-reaching investigations in the international community for crimes against humanity – require specialized dedicated judges and judicial officials at both the investigative and the trial phases. 

The human rights organizations moving the cases forward have observed the difficulties their legal teams face in making up, after a fashion, for the work that should be initiated and done by the courts and the prosecuting authorities. 

This stands in contrast to the abusive use of certain strategies by the defence counsels of those charged with human rights violations. Evidence of this is to be had, for example, in the many appeals filed, often as a delaying tactic. 

The complainants find it harder to investigate given the inaccessibility of the dictatorship’s military and police records; access would add to the investigation’s efficiency and make it possible to ascertain individual responsibility. It would also, to a certain extent, prevent the “revictimization” of the victims and witnesses, who are obliged both to identify their abductors and torturers and to enter the secret detention centres in order to recall and relate anew the repression and consequences they suffered. 

The military and police authorities, for their part, are absolutely unwilling to identify the perpetrators of the crimes, shed light on the events or indicate the location of those who have disappeared. This is fully in keeping with the silence maintained by the accused, and is compounded by the impediments raised by people from certain Argentine political circles who, because of their close connection with the accused or with the dictatorship’s postulates, hinder the proceedings. 

For example, the Communist party tried to be a plaintiff in a court case, broadly interpreting the requirement of “individual aggrieved party” and as a specialized entity in the charge of crimes committed against its militants. Although the Chamber ultimately ruled in favour of its participation in the trial as a plaintiff, the court’s prior refusal speaks volumes about the obstacles placed in the way of the victims’ access to judicial protection.

From the organizational point of view, although the Attorney General’s Office, to which the Public Prosecutor’s Office answers, has allocated specific resources for cases of human rights violations, the judicial and prosecutorial apparatus needs to be restructured in the light of the plan for repression into the zones, subzones and areas in which the detention centres were established, and the requisite number of judicial bodies appointed throughout the country.

The decisions adopted by the Attorney General’s Office have to do with measures aimed at improving the investigation and accelerating the cases. One of the measures adopted to that end was the establishment – in order No. 163/04 issued by the Attorney General’s Office – of the Assistance Unit for Cases of Human Rights Violations during the Period of State Terrorism (hereafter, Assistance Unit). 

The Assistance Unit was given a dual function: to represent the Public Prosecutor’s Office in the courts in all cases of human rights violations during the last de facto government (Attorney General’s Office orders Nos. 139/06 and 13/07), and to monitor the cases throughout the country via coordination with the Federal Prosecutors’ Offices. 

Having observed the damage wrought by lack of communication between the investigating prosecutor and the prosecutor who subsequently pleads the case, and in order to enhance the effectiveness of its work, Attorney General’s Office order No. 13/07 authorizes the prosecutors in the pre-trial proceedings to participate in the actual trial as well. This is intended to allow them to contribute their knowledge of the events and of the evidence and their experience to issues relating to the assistance and protection of victims and witnesses. Coordination between the pre-trial and trial prosecutors is important. It would also be best if the prosecutors in all the proceedings relating to human rights violations were freed of all other obligations during the trial.

The Public Prosecutor in charge of the Prosecution Coordinating Unit has a database and coordinates with the prosecutors in all jurisdictions to determine the strategies for opening and handling the trials as swiftly as possible. In addition, according to Order No. 143/06, the Unit has to cooperate with the competent State authorities to protect all those involved in general and witnesses in particular. Order No. 84/07 gives it the capacity to act, jointly or separately, with the federal prosecutor in the ESMA case, in all related cases before Federal Capital Criminal and Correctional Court No. 12.

Above and beyond these matters of infrastructure, both the Assistance Unit and the Prosecution Coordinating Unit, within the means available to them and each in accordance with its specific faculties, are both helping to move the judicial process forward, although they need more resources, in particular human resources.

2. FACTORS THAT KEEP THE TRIALS FROM MOVING FORWARD

2.1 EXCESSIVE DELAY IN THE DETERMINATION OF APPEALS

The most worrisome aspect of the proceedings in the cases of human rights violations is the exceedingly long time it takes to investigate the cases and commit them for trial.

The complexity of many of the cases no doubt makes it difficult to conduct the pre-trial proceedings with greater dispatch. However, the battery of appeals being filed throughout the pre-trial phase and the courts’ interpretation of their effects and their practical application under the terms of the Code of Penal Procedure (CPP) have led to unwarranted delays in moving the cases forward. For example, the wording of Article 442 CPP, according to which appeal have a suspensive effect, stands in opposition to other legal provisions which, for certain appeals, stipulate no suspensive effect or, if they do, lack a clear doctrine on the concrete suspensive effect. 

Delays in the proceedings brought about by defence appeals filed as of the pre-trial phase and at all stages until the case moves to trial (i.e. (i) from the indictment to the request for committal; (ii) from the end of the pre-trial proceedings to the committal for trial; and (iii) when the cases are brought before the appeal chambers and the National Chamber of Penal Cassation) constitute a problem repeatedly invoked by human rights bodies, legal specialists and the Prosecution Coordinating Unit. 

A typical example of what can end up being a fraud in legal is the appeal filed in the Scheller case. Together with the successive recusals and disqualifications of judges involved, the appeal delayed the judicial proceedings and prevented the prosecution of more than 107 crimes committed at the ESMA.

In the Scheller case, the accused filed inconsequential appeals, invoking the validity of the laws of Obediencia Debida and Punto Final and res judicata under the pardons previously granted in Argentina. Division II of the National Chamber of Cassation ruled, in accordance with the jurisprudence of the Inter-American Court of Human Rights (Barrios Altos cases) and the Supreme Court (Poblete case), that such principles cannot be invoked in connection with crimes against humanity. 

The accused then filed a special appeal on the grounds that international treaties did not apply and that the constitutional guarantees of res judicata and non bis in idem had been breached. The Court dismissed this second appeal because the human rights treaties prohibiting the invocation of the above procedural guarantees in connection with crimes against humanity in Argentina had constitutional status. This is an example of the delaying tactics used by the defendant as part of his right to a defence. As in this instance, approximately 50 per cent of all appeals are dismissed.

The solution would be to deny the appeals suspensive effect, thereby ensuring they do not stay the proceedings or their committal to trial, contrary to what presently occurs, inter alia because the magistrates prefer to await determination of the appeal instead of moving forward or because the original file as opposed to evidence thereof is handed over to the relevant appellate decision-making body without a copy being kept for the original court.

As mentioned earlier, Art. 442 CPP stipulates that appeals shall have a suspensive effect. However, that provision should be construed in the light of the constitutional and international law of due process and without undue delay, from the point of view of the accused but also from the judicial and effective point of view of the victims. In this sense, and in relation to the request of the Supreme Court to delay the trial proceedings against the former prefect Febres for crimes in the ESMA, the Public Prosecutor’s Office interpreted the suspensive effect set out in Art 442 as being of a nature to stay the act of committal per se but not to paralyse the proceedings in the case, to prevent it from moving on to the next phase or to commit the case for trial.

In order to enhance the legal safeguards – and even though there is no law preventing a case from moving to trial even if an appeal is pending, except in the case of appeals on which the trial proceedings depend – on 21 May 2008 a revised version of Art. 346 CPP was approved to which two new paragraphs had been added establishing that the existence of a pending appeal did not stay the proceedings and that the trial court would communicate with the appellate court determining the appeal, and that the latter shall give priority to its determination. This amendment was in keeping with international and national constitutional standards establishing the right to be tried without undue delay (Art. 8.1 Inter-American Convention on Human Rights, Art. 14 International Covenant on Civil and Political Rights; Art. 207 CPP).

In terms of the determination of appeals, the Attorney General’s Office, in order No. 61/06, instructed the Prosecutors General before the Chamber of Penal Cassation and the Prosecutors General before the country’s Federal Chambers to urge the Chambers to determine appeals with dispatch in cases of human rights violations, authorizing them ultima ratio to use the procedural remedies of petition for speedy dispatch and complaint for justice delayed (provided for in Art. 127 CPP), when doing so was not only procedurally correct but also inevitable.

For their part, on 21 May 2008 the Senate and the Chamber of Deputies approved the reform measures submitted by the Executive establishing a new procedure for the hearings at which appeals are determined and aimed at guaranteeing orality, adversary procedure and public nature. For practical purposes it introduced Judicial Offices in the Penal Appeal and Cassation Chambers, both in the federal courts in the districts and in the national courts.

In the face of this situation, the Prosecution Coordinating Unit had already proposed solutions such as the establishment of follow-up to appeals and their delay, or that the Supreme Court set maximum deadlines for their determination. 

In the rules governing the application of instruction 13/08, the Attorney General’s Office emphasizes the role of prosecutors in promoting the committal to trial of cases involving gross human rights violations:

(i)  Under Art. 347 CPP, the prosecutors must move to bring the cases to trail even if a determination is pending in an extraordinary appeal, given that appeals against indictments do not have suspensive effect (Art. 311 CPP). And while it is true that no hearings can be held until the appeal has been determined, the proceedings can continue and other pre-trial action can be taken, such as issuing summons, submitting, admitting and rejecting evidence, or conducting additional investigations. None of these steps, which are taken between the indictment and the trial date, worsen the defendant’s situation. This is why committal to trial does not require confirmation by the National Cassation Chamber or the Supreme Court. Pending appeals can only stay the trial when it comes time to set dates for the hearings. Appeals relating to custodial measures, such as bail or arrest, do not even prevent the hearings from taking place.

(ii)  To foster the adoption of timely judicial decisions, the prosecutors should, as provided in instruction 61/06, file petitions for swift dispatch or complaints for justice delayed (Art. 127 CPP) when the parties cite exceptions or file appeals during the pre-trial period, and object to the transfer of the original main documents to the appeal tribunal. As provided in instruction 13/08, they must oppose and even reject appeals in limine, whether they are inappropriate because unrelated to the case or because they have been improperly submitted, or because they are unsubstantive and have already been determined (such as appeals citing the unconstitutionality of the laws of impunity or the laws of res judicata, etc.); indeed, rejections in limine are authorized by the National Chamber of Penal Cassation.

The measures of reform approved on 21 May 2008 at the urging of the Executive in order to help solve the practical problems relating to the appeal system provided for the introduction of the new National Chamber of Penal Cassation and the replacement of the existing national chamber by the Federal Chamber of Penal Cassation. This re-organization of the Chamber of Cassation was undertaken in compliance with the decisions of the United Nations Human Rights Committee and resolutions of the Inter-American Court of Human Rights urging effective review of sentences at second instance. The Executive considers that this reform enhances the existing management capacity and fosters greater specialization of the criminal courts involved in the prosecution of the most serious events. 

The limitations of the National Chamber of Penal Cassation have been acknowledged by the Chamber itself, and were even the reason why, for example in the case of Héctor Febres, the parties requested that the hearings be moved to the Supreme Court rather than the Chamber of Cassation, as provided for in the law. Indeed, one of the reasons many defendants have been prompted to request pre-trial release is the exceedingly long time it takes the court of cassation to process appeals.

Lastly, steps must be taken to improve the pre-trial process, again in order to avoid, to the extent possible, undue delay.

2.2 RECUSALS AND SELF-DISQUALIFICATIONS OF JUDGES 

Self-disqualifications also unduly delay the proceedings, even though in most cases they are unfounded and therefore not accepted. For example, the self-disqualifications and recusals in the Scheller case, including against the judges of the National Chamber of Penal Cassation, paralysed the proceedings for several years. 

Judges have invoked a variety of reasons to disqualify themselves from cases. The reasons vary from the fact that the defendant is the owner of a company to explicit recognition by the judges that they identify with the postulates of the Process of National Re-Organization (for example in Bahía Blanca jurisdiction) and the possibility that charges will be filed against someone who at the time of the events was acting as a federal judge. 

The latter two reasons are invoked essentially in jurisdictions in the interior of the country which are also still home to a solid group of judges, prosecutors and officials working for the justice system who were originally appointed and assigned to their positions by the de facto government or by the subsequent democratic governments, either because they shared the ideas underpinning the coup or because they shared the postulates of the laws of Punto Final and Obediencia Debida. Their personal ideological positions have deliberately contributed to delays in the cases. It would be of greater concern if those judges and prosecutors tried cases that undermined the guarantee of an impartial trial. 

The occupation of judicial vacancies is another source of delays in the prosecution of cases. It affects provinces with a small judicial organization an insufficient number of judges in particular. Until the adoption of Law 16/2007 – which allows judges to be replaced only by other active or retired judges – vacancies were filled by lawyers freely exercising their profession.

It is therefore obvious that steps must be taken to facilitate the resolution of incidental proceedings involving self-disqualification or recusals and the designation of substitutes.

2.3 GROUPING THE CASES

Out of more than 1,000 cases of human rights violations during the dictatorship registered by the Prosecution Coordinating Unit, as we have said, only about 500 people have been indicted, according to figures updated to October 2008. The twelve trials held to date in the country’s various provinces have resulted in 43 convictions. 

At present, about 30 cases have advanced to the trial stage, although only in a few (four) have the hearings started. This is indicative of the excessive delays in judicial proceedings, the main causes of which are described below.

The fact that 20 per cent of cases nationwide occurred in First Army Corps Zone I of operations (in the Federal Capital Subzone) and 40 per cent in the Capital and Metropolitan Buenos Aires means that the Federal Trial Courts for that district are adjudicating in almost all the trials. Almost the entire other half of the crimes committed nationwide were perpetrated in La Plata in the so-called Circuito Camps.

This accumulation in a few courts is compounded by the problem of saturation affecting in particular Federal Trial Court No. 5, which was assigned the two biggest cases: ESMA and First Army Corps. The problem is that in both cases, the various parts into which they were divided in the pre-trial phase are being brought before the court one after another, leading to a work overload that the court is unable to handle within a reasonable time. The many parts committed for trial are waiting their turn for a trial date, without forgetting that Federal Trial Court No. 5 has to have a docket of 50 other ongoing cases before the National Chamber of Penal Cassation will order the suspension of the assignment rota and reassign cases to other trial courts in the Federal Capital.

Another possibility with respect to the partial trials would be to have the competent courts, for example Federal Trial Court No. 5, hear several cases as one, insofar as this did not infringe on the right to a trial without undue delay.

Federal Trial Court No. 5 has undeniably caused a bottleneck in the prosecution of the parts of cases reaching it. 

As the Prosecution Coordinating Unit tells us in its noteworthy report, the criteria for sending cases to trial courts are wrong, because all the cases relating to parts of the First Army Corps or ESMA cases are being sent to Federal Trial Court No. 5. This is because the various parts are considered as one file in the computer system, and the courts therefore transfer them all to Federal Trial Court No. 5. 

The Prosecution Coordinating Unit proposes measures to help ensure that a final decision is obtained within a reasonable period and that excessive delays are avoided that are contrary to Arts. 41, 42 and 360 CPP, which establish that the grouping of proceedings is not to result in serious delay. One option could be to conduct separate trials of all the parts into which the pre-trial court in charge of the case against the First Army Corps divided the investigation. In fact, the court investigated the events that took place in each secret detention centre or related centres separately. Another option would be to transfer the ESMA case, whose investigation has been even more delayed, to another trial court. The Prosecution Coordinating Unit has stated that it is in favour of the criterion of grouping cases by secret detention centre, which it considers to be the best adapted to the cases of human rights violations in Argentina and that which would allow the largest number of cases to be grouped at one trial. 

In any event, the option of conducting separate trials should go hand in hand with the guarantee that this will not lead to more delay than that which would have arisen had the cases been adjudicated as one. In order to conduct meaningful trials in which the scope of the systematic and organized plan of repression can be discerned, steps would have to be taken to ensure that criteria of investigation and judgement by secret detention centre or group of centres within a repressive circuit are maintained. 

The complainant organizations, the prosecuting authorities, and even the defence counsels are demanding that the files be grouped by detention centre, taking account of all the acts committed in the same detention centre or groups of centres and involving the greatest possible number of defendants, instead of conducting multiple isolated trials. The Supreme Court holds the same view.

For his part, Judge Carlos Rozanski, who presided at the Etchecolatz trial, suggested that the procedural rules for the prosecution of human rights violations committed between 1976 and 1983 be amended to allow examining magistrates and trial courts to group cases by events that occurred in one or various centres within one repressive circuit, and to authorize the first examining magistrate to take action in respect of one of the crimes committed in the centre to group them. 

Judge Rozanski’s proposal also provides for the greatest possible concentration in cases in which there are two or more complainants. According to the judge, this would enable the trial court to allow evidence to be submitted that had been given at previous trials or during the pre-trial phase, or that had been presented to CONADEP (National Commission of the Disappeared), and that described the context without referring specifically to the acts of the accused in the case. 

In the rules for the application of Attorney General’s Office instruction 13/08, the Prosecution Coordinating Unit determined that the trials had to be “meaningful” and therefore had to cover a wide range of acts and determine the criminal responsibility of a large number of indicted. This would promote integral understanding of the crimes being prosecuted and would facilitate analysis of the evidence. This should also be the case in cases being adjudicated by distinct judges, with due consideration for the requisite questions of jurisdiction (prohibition, objection to jurisdiction). To that end, it is also important to take defendants’ statements and issue indictments with respect to as many events about which the defendant knows as possible. In this respect, prosecutors must ensure that the magistrate’s first questioning of the defendant concerns all the acts for which an indictment is being sought, thereby avoiding nullifications and guaranteeing that the trial has a properly delimited factual base allowing, in this case, for conviction.

These demands were particularly compelling in the ESMA case, in which the examining magistrate took years to conduct the investigation, separating individual cases involving the same defendants, such as the unlawful detention of journalist Rodolfo Walsh and the case of the “disappeared” in Santa Cruz Church. This lack of unity resulted in multiple trials with overlapping protagonists. Specifically, in the trial of Prefect Héctor Febres Federal Trial Court No. 5 was accused of not considering the accused’s involvement in the systematic extermination plan because the criminal investigations and trial proceedings relating to all the crimes committed in the centre and against all the defendants had not been grouped. 

On 8 October 2007, the Public Prosecutor’s office, the complainants and the defence requested an urgent Supreme Court ruling in order to prevent Federal Trial Court No. 5 from hearing the case and instead postpone it until the principal case had been grouped with other, connected cases. 

It is important to note that the parties argued various points in the petition for postponement. Their arguments would not only lead to the cases being grouped and add to the relevance of the trials, they would also accelerate the proceedings, enhance the security of victims and witnesses and improve the judicial guarantees of the defence. Those arguments were, briefly, as follows:

(i)  The Public Prosecutor’s Office and the complainants requested that other parts of the principal case in which Febres was also being prosecuted and in which there were other defendants, all in connection with crimes committed at the ESMA, be grouped. These were parts in respect of which the pre-trial prosecutor had already requested committal to trial. The subjective links between them would avoid the conduct of fresh trials involving the same defendant and new victims, and would help reduce the docket of Federal Trial Court No. 5. The defence also advocated unification, considering that since the charges referred to the existence of an alleged hierarchical structure, the best way of ascertaining its position and degree of influence would be to hold proceedings covering the largest number of events and defendants.

(ii)  The defence argued that separate adjudication of related events would make it necessary to repeat evidentiary measures and that there was a risk that testimony or other evidence would come to light that would not have been available if a global analysis had been conducted, and vice versa. Grouping the cases would therefore imply a guarantee for the accused in terms of his imprisonment, as it would result in a final sentence and preclude uncertainty about his acquittal or conviction of later acts and pre-trial detention until the new trial.

(iii)  The complainants and the Public Prosecutor’s Office reiterated the positive consequences of grouping, in that it would lead to a final judgement within a reasonable time, and the perverse effects of separating the cases, in that the trials would be of less significance and have a lighter impact on society in its search for truth and in the endeavour to obtain punishment of those responsible for crimes against humanity with due regard for the analysis of patterns of responsibility among the accused.

(iv)  Arguments were raised about the effects of grouping on the victims and the witnesses with a view to avoiding their revictimization. In this sense, a broader trial would leave the victims and witnesses less vulnerable and would improve their security and that of the other agents acting in the cases; it would avoid successive and repeated statements on events that had scarred them for life and would be easier for all concerned.

Ultimately, and even though, given the complexity of the various cases and developments in the different seats of justice, it does not seem that one rule can be adopted, the FIDH considers that the best thing would be to group the cases, as already stated, by secret detention centre. In this way, the right to a natural judge would also be respected.

On the other hand, any legal reform could mitigate the problem in the future, but the most solid and effective remedy would be for the Supreme Court to decide that the judicial authorities in charge of the prosecution be re-organized and decree that the trials be grouped.

Grouping the cases would also mean that evidence would not have to be repeated in various courts, thereby averting unnecessary procedural and personal waste. Basically, the proceedings would forego successive repetitions of witness and victim statements, thereby precluding, to some extent, their revictimization.

Lastly, clearly it must now be the ordinary courts, and not the military tribunals, that have jurisdiction over cases of human rights violations. The National Chamber of Penal Cassation agreed when it asserted that the natural judge established in Article 18 of Argentina’s Constitution was ordinary, not military.

2.4 PUBLIC TRIALS

The victims who survived human rights violations and their families have demanded that the accused be prosecuted at public trials. Public trials serve to enhance the collective memory and can facilitate identification on the part of other victims of both places of detention and detainees or disappeared persons and, most particularly, the individual designation of those responsible. 

Public trials are indirectly stipulated by the Constitution, which provides that government acts shall be public so that the activities of public officials can be monitored. For its part, Art. 363 CPP provides that trials shall be public. 

Judge Rozanski’s above-mentioned draft reform of procedural rules added a paragraph to Art. 363 that read: “Hearings shall be televised on the State channel and by any private media wishing to do so, except in the case of witnesses who have expressly requested that their images not be taped or mass distributed”. 

Public trials are a controversial matter. Some courts, such as La Plata Federal Trial Court, feel that all aspects of the trial should be public, while others, such as Federal Trial Court No. 5, which allowed only the print media to be present, feel there should be some restrictions.

The Supreme Court’s approval on 28 October 2008 of Decision 29/08 on the broadcast of trials undoubtedly added legal certainty to the matter of public trials in cases of human rights violations. The Court found that: “The principle of public trials constitutes one of the fundamental conditions of legitimacy in the administration of justice”.

Irrespective of the court in which the proceedings are taking place, the Decision stipulates that “the courts shall guarantee the radio and television broadcast of the initial proceedings, the arguments and the reading of the judgement, and shall determine the location of television cameras and members of the written press with a view to ensuring the best possible images.” When there is insufficient space for all the media to enter, the court will have to ask one station to record images for all those unable to enter the room. Information is not to be recorded, however, while evidence is being taken from witnesses or experts.

Judicial proceedings are to take place in public with due consideration for the privacy of the accused and respect for the presumption of innocence.

The above notwithstanding, Federal Trial Court No. 5 construed the decision restrictively and in the proceedings against the former heads of Mansión Seré maintained the restrictions on the work of the press it had applied in previous cases, such as those against police officer Julio Héctor Simón, Prefect Héctor Febres, those responsible for the Fátima massacre, and those who “appropriated” Eugenia Sampallo. Indeed, in the trial of former General Olivera Róvere, which started in February 2008, the court applied the same restrictive standard, refusing to allow television stations and the written press onto the premises. 

The FIDH, its member leagues and other bodies demand that the proceedings be fully public because in that way they will have the requisite social impact, the truth will continue to be constructed and the voice of the victims will be heard. Public proceedings should also guarantee due respect for those on trial. 

Properly administered trials, transmitted to citizens via the communication media, will build trust in the administration of justice. 

2.5 INDIVIDUAL CRIMINAL RESPONSIBILITY: PRINCIPALS AND ACCESSORIES 

The massive and systematic nature of these international crimes means that the numbers of victims and perpetrators are high. Among the latter, a distinction must be made between principals and accomplices. 

Because of the special structure for commission of such crimes, hierarchical superiors are responsible not only when directly involved, but also if they know or should have known that the crime was being committed, if they deliberately overlooked the crime or, knowing that the crime was being committed, they took no steps to prevent or repress it. Subordinates, for their part, cannot allege due obedience in respect of crimes of this kind, because they are not obliged to follow orders that are manifestly against the law, as the courts have never ceased to point out.

In most of the cases being investigated in Argentina, chiefly the crimes committed in the Federal Capital and in Buenos Aires province, the indicted are senior officials in the chain of command, whereas in the cases being investigated in the interior most of those charged are subordinates. 

The human rights organizations quite rightly consider, given the external factors, that the judges selectively charge almost exclusively the senior officials and fail to bring to trial lower-ranking officials. They denounce the de facto application of due obedience and the fact that the prosecutors consent thereto in that they agree that charges can only be pressed in cases of express recognition of a principal or accessory, with no account being taken of the objective question of the place and context in which the subordinates acted on the victims between 1976 and 1983.

In order 13/08, the Attorney General’s Office observes that the compulsion to indict is of very different intensity depending on the security force to which the accused belong or their functional hierarchy, a subjective bias that can be perceived as unequal treatment in the administration of justice.

In terms of principals and accessories, almost all the proceedings are directed at military, police or penitentiary staff, not at the civilians who played a part in the commission of the acts. Judicial investigations should also be conducted of civilian personnel who participated in or contributed to the commission of the crimes.

Inquiries must also be conduct of all those who gained unlawfully at the expense of all Argentinean citizens during the years of crimes against humanity. The State’s tolerance of these crimes directly violates the economic, social and cultural rights of Argentina’s citizens.

The prosecuting attorney in the 1985 cases against the former commandantes, Julio Cesar Strassera, warned at the time that in this kind of crime criminal responsibility was incurred not only by direct action but also by failure on the part of the personnel working in the detention centres. In this hypothesis, it is up to the accused to prove that they were ignorant of crimes such as unlawful detention, torture and murder, inverting the principle of the presumption of innocence. The scope of the crimes and their massive number – the number of “disappeared” is estimated at 30,000 – can only be known if the responsibility of all those involved is ascertained, not only through the testimony of the victims, but also from lists of personnel and by checking those who were working in the military and police units.

In addition, the accused must appear if they are to be tried. However, about 60 presumed perpetrators are presently fugitives. In order to search for them more effectively, the Ministry of Justice has established the Reward Fund, which offers rewards to anyone providing information to the Special Unit for Court-ordered Searches set up in May on the whereabouts leading to the detention of those subject to a judicial arrest or search warrant in cases of human rights violations. The Unit is authorized to obtain data from official and non-official national and international agencies, to coordinate investigation with the prosecuting authorities for arrests, to transmit information to the security forces and to cooperate with the State on the protection of informers. 

2.6 PROTECTION OF VICTIMS, WITNESSES AND JUDICIAL AGENTS

Threats and acts of intimidation against victims, witnesses, judicial agents and even the accused demonstrate that the police, army and navy elements that took part in the commission of grave crimes against humanity remain active to this day. At the same time, the failure to conduct efficient inquiries into such acts of harassment prevents the judiciary’s complicity from being brought to the surface.

The victims are especially exposed to threats, since they are key witnesses in the identification and attribution of criminal responsibility, insofar as the State has not made available records of the repression that could provide information of relevance to the investigations.

Serious instances that remain unresolved are those of the disappearance of Jorge Julio López, a complainant and one of the principal witnesses, and a victim in the judicial proceedings against the former commissioner Miguel Etchecolatz, or, as mentioned above, the death by poisoning of Héctor Febres, charged with crimes in the ESMA, which occurred just days before the judgement was due to be handed down.

Julio López, who remains unaccounted for as this report is being written, was abducted on 18 September 2006, moments before the parties were to present their final arguments for the judgement of Etchecolatz. His whereabouts remaining unknown, on 17 April 2008, at the urging of the complainant human rights organizations, the Federal Chamber in La Plata issued a finding in which it declared that the crime committed against this witness was presumed to be a “forced disappearance”. The finding, which also listed the errors of negligence committed by the Police of Buenos Aires province in their investigation, called for a new line of inquiry to be conducted by the judge in the case and for the replacement of the Police of Buenos Aires by a national institution with adequate technology and professional capacities that was present throughout the national territory. However, the judge in the case in fact allowed the investigation to be conducted by the Federal Police. He was criticized for this by the organizations, which consider that the investigation should not be entrusted to the Federal Police but rather to the examining magistrate or prosecuting agent, as stipulated in Art. 196 CPP. 

The Argentine Federal Police submitted a work plan to the federal court in charge of the investigation into the disappearance, focusing on the psychological study and psychobiographical exploration of the victim and those around him.

The work plan was roundly criticized by various complainant human rights organizations in the case. They argue that an investigation centred on the personal life of the witness and his factors of risk and vulnerability, instead of on the circumstances and the people linked to him because of his statement as a witness in the proceedings against Etchecolatz, would lead to misguided conclusions in the process of identifying the abductors and whereabouts of Julio López. Fortunately, the plan was rejected by the judge in the case, who also, in response to a repeated demand from the complainants, transferred the case to the Special Secretariat of his court, which is responsible for conducting cases of crimes against humanity, thus finally recognizing the connection between the disappearance of López and the ongoing trials. 

The transfer gave renewed impetus to the lines of inquiry called for by the organizations, with searches being conducted and other far-reaching measures being ordered in recent months.

However, in the face of the denunciation by Jorge Julio López’s family of the judge in the case on the grounds that he was responsible for not having granted the requisite protection to the witness, the judge decided to disqualify himself because of “moral violence”. The family, which has been poorly advised, has asked for an investigation of those it considers should have requested and granted protection for López, implicating the judges and prosecuting officials who acted in the trial of Miguel Etchecolatz and the lawyers for human rights organizations who represented it as a complainant during the trial.

The new judge in the case disqualified the Special Secretary, and the investigation is currently paralysed. The complainants and the Public Prosecutor’s Office have lodged appeals for the case to be returned to the Special Secretariat. Should they fail to achieve this, they plan to take their case to the Supreme Court and international bodies, pleading obvious denial of justice in the case.

The disappearance of Julio López is not an isolated event. Other witnesses have been abducted, but subsequently released. Examples are the abductions in December 2006 of Luis Gerez and in April 2008 of Juan Puthod, both witnesses in the proceedings against former commissioner Luis Abelardo Patti.

Similarly, in August 2008, one week after having made a statement on crimes committed at the Mansión Seré by members of the First Army Corps, witness Mario Galvano was physically assaulted and repeatedly threatened with a gun by the son of Lieutenant-Colonel Carlos Sánchez Toranzo, who is charged with crimes committed in the case of the Night of the Pencils. On the day of the witness’s statement, the lawyers for the victims had petitioned for preventive detention of defendants Comes and Mariani, who had been released on bail, and for detention on penitentiary service premises of defendant Barda, who was under house arrest. 

However, the prosecutor opposed the petition and the judges turned it down, on the grounds that no incidents had been recorded at the time that would lead one to suppose that the continued freedom of the defendants posed a threat to the integrity of the complainants or the witnesses.

In other cases, such strategies of harassment by those who claim impunity have targeted the accused. Former Prefect Héctor Febres, we repeat, was found dead in his cell on 10 December 2007, with traces of cyanide in his blood, two months after trial proceedings started against him.

Although the defence lawyer declared Febres’ death to be suicide and as yet the principal in the death has gone unproven before the San Martín federal court, which is in charge of the case, the charge gave credence to the hypothesis that, even though there was no record, Febres had been visited at least once by a man who looked like a “policeman or soldier” and whose purpose was to intimidate Febres into “remaining silent about any sensitive information he had”. That information could be related to accounts submitted by the survivors asserting that Febres had actively participated in the abduction and “appropriation” of children born in the ESMA secret centre. 

In the same case against Febres, Federal Trial Court No. 5 turned down the request of one witness, Enrique Fukman, that the Federal Police, who were present in the courtroom, stop filming his testimony. The witness alleged that it was members of this police force that he was denouncing for having taken part in his abduction. 

Another retired military officer, Alberto Navone, was found shot to death in February 2008 in an Air Force precinct, the same day he was to have made a statement on the whereabouts of two babies taken in the local military hospital from their mother, who disappeared in 1978.

In Mar de Plata, the judge of La Plata Federal Trial Court, Roberto Atilio Falcone, and even the Argentine Council of Magistrates have denounced the campaign of threats and intimidation conducted since 2001 by groups responsible for crimes against humanity against witnesses and lawyers in the cases.

Lawyers for human rights organizations, such as David Leiva in Salta or Laura Figueroa in Tucuman, have also been threatened and persecuted.

All this is evidence that, in spite of the various initiatives promoted to protect the witnesses, neither the executive nor the judicial agents are making the effective contribution to their protection that they should within the integrated witness protection framework and in accordance with international rules, specifically the United Nations Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of International Human Rights Law and Serious Violations of International Humanitarian Law. 

The Principles stipulate that the victims must be protected from acts of intimidation and from reprisals. Various rulings by the Inter-American Court of Human Rights indicate that failure to investigate and prosecute generates insecurity and threatens for the victims, their families and the judicial agents in charge of the investigation, and that the States are responsible for adopting security measures for their protection that guarantee due process. 

At the national level, in July 2003 Argentina promulgated Law 25.764 providing for the establishment of a National Programme for the Protection of Witnesses and Defendants. The programme establishes measures of protection for witnesses and defendants whose testimony is relevant to the investigation of the crimes of ordinary abduction (Art. 142 bis of the Penal Code (CP)) and the forced and secret detention of persons for the purpose of obliging them to do or not to do something (Art. 170 CP), and of the crimes under laws 23.737 (on narcotics) and 25.241 (on acts of terrorism), and all the suppositions on which the judge bases the charges.
 

The requisite human and budgetary resources were to be made available for the programme’s application. The results have not been those anticipated. Several years after the law’s approval, and in view of the difficulties encountered in its effective implementation, in March 2008 the Chamber of Deputies submitted draft implementing regulations to the Executive.

Specifically for human rights violations committed during the dictatorship, in May 2007 the Executive established the Truth and Justice programme, whose objectives include coordination of State agents in the trials and risk analyses for cases. The protection of witnesses, lawyers and judicial agents is covered by the National Witness Protection programme. These programmes, while on the whole very ambitious in theory, are far from being effective either nationally or provincially, for want of the tools and resources needed for their implementation in practice.

For its part, the Attorney General’s Office issued an instruction, in order No. 143/06, urging prosecutors to denounce the threats proffered against them or their colleagues during the pre-trial proceedings and to keep an up-to-date list of witnesses summoned and a timetable of hearings, so that the National Executive could guarantee their safety by taking appropriate measures within the framework of the programmes within its remit.

The Prosecution Coordinating Unit recommended certain measures for the safety and stability of witnesses, such as summoning them without revealing their addresses and using different agents from the security forces, or avoiding visual contact with witnesses and the accused by using technology such as one-way mirrors.

Proposals have been made in line with the United Nations principle that judicial and administrative procedures designed to provide remedy do not cause further trauma (Point IV, Treatment of Victims, Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of International Human Rights Law and Serious Violations of International Humanitarian Law), including those of Judge Rozanski to reform procedural rules. 

In his draft reform, the judge proposes that witnesses be summoned, heard and give evidence using special procedures that differ from the norm and take account of the victims’ plight. Summons by telegram or telephone instead of a personal summons, or the possibility of the summons being without effect if the witness is physically or psychologically unable to attend, are some of the possibilities. The draft also provides that the existing restriction on communication between witnesses be without effect in cases of human rights violations committed before 10 December 1983. Instead, the witnesses would testify
 with due regard for the nature of their statements and the views of the bodies charged with accompanying, assisting and protecting them.

The above brings to light the inadequate protection afforded the judicial agents involved in the cases and the failure seriously to inquire into the various threats proffered against them.

It is revelatory that the disappearance of Julio López is symbolically referred to in Argentina as No. 30,001. The gaps of the past are hidden.

3. PERSONAL JUDICIAL SITUATION OF THOSE CHARGED WITH HUMAN RIGHTS VIOLATIONS

3.1 PREFERENTIAL CONDITIONS OF DETENTION FOR SOME OF THOSE ACCUSED OF CRIMES AGAINST HUMANITY 

One of the problems with the judicial proceedings for human rights violations is the preferential treatment received by many of the accused, who, while they await trial, are being held under house arrest or in centres run by the police or military forces. 

This system has been harshly criticized by the victims, the families and the human rights organizations, including the FIDH, because the conditions of detention are very good compared to those in ordinary prisons. As a result, this category of criminal has received unjustified favourable treatment in comparison to those interned in ordinary prisons.

The CELS study revealed that 30 per cent of those indicted in the cases are under house arrest. 

A Defence Ministry order promulgated in August 2008 prohibits the armed forces from accommodating at their facilities any former members charged in cases of crimes against humanity. As a result of this political decision, various former members of the armed forces were transferred to Marcos Paz penitentiary. In spite of this, in December 2008 the CELS noted 66 defendants being held in military facilities, most of them provincial police officers. 

It should also be recalled that house arrest is a legal privilege provided for defendants who are over 70 years of age or who have serious conditions; several cases in which it has been granted have had to be reviewed and the house arrest revoked. 

Of those indicted and being held in ordinary detention centres, 80 per cent were involved in crimes committed in Buenos Aires, essentially in the Federal Capital. However, 80 per cent of detainees in the interior are being held in military, police or security units and other facilities such as hospitals. This demonstrates that in cases in the interior the judges are more reluctant to transfer detainees to ordinary prisons. In Córdoba province, for example, the complainants have denounced the fact that defendants being held at the Logistical Support Base benefit from treatment similar to that enjoyed by Héctor Febres in a Naval Prefecture Centre in Buenos Aires. 

The privileges enjoyed by those presumed to be responsible and held under house arrest or interned in police or army centres are not justified in cases of gross human rights violations such as those committed in Argentina, and constitute discrimination in respect of the ordinary detainees being held on remand in ordinary penitentiaries under federal custody. In addition, their stay in these centres places the accused at risk, as in some cases they have been harassed by army or police officers involved in past violations who fear statements implicating them, and there is a higher risk that the lax control and permissive entry and exit system will enable the defendants to flee. 

San Isidro Federal Correctional and Criminal Court No. 1, in San Martín (Buenos Aires), which is investigating the death of Héctor Febres hours before a judgement was due to be handed down, acknowledged in March 2008 that the preferential treatment he had enjoyed in his place of detention may have facilitated the ingestion of cyanide leading to his murder or suicide. 

For his part, defendant Julián Corres escaped from a police facility in Bahía Blanca where he was being held in pre-trial detention after having been indicted for crimes against humanity committed in the context of the Fifth Army Corps Command. Corres had already been a fugitive from justice for a year and a half, and after being detained was to have been taken to an ordinary prison cell; he was never transferred, however, on the grounds that the province’s prisons were overcrowded.

Even the Ministry of Defence, in order No. 444 of 5 May 2005, urged the court and prosecuting authorities to reconsider decisions providing for preventive detention or imprisonment at military facilities. However, it was only after the death of Febres that Federal Capital Criminal and Correctional Court No. 12 decreed that other detainees being held in the ESMA case, such as Jorge Acosta, Alfredo Astiz or Cavallo, be taken to Marcos Paz ordinary prison after being extradited from Spain, and in December 2007 various people indicted in other cases were taken to the same centre from the Chaco Logistics Support Base to Campo de Mayo. At that time the proportion of those being held in facilities of different forces fell by 12 per cent. 

The National Chamber of Penal Cassation, in its determination of appeals relating to the place of detention of those presumed to be responsible for human rights violations, such as Jorge Acosta and Scheller, has ruled that the accused would continue to be held in the Federal Penitentiary Service “like any ordinary criminal, instead of being held by the armed forces they served during the last de facto government”. 

3.2 THE RELEASE ON BAIL OF SOME DETAINEES

In the exercise of its prerogative, the National Chamber of Cassation issued orders in the final months of 2008 releasing various defendants. 

In the Diaz Bessone ruling of 30 October 2008, the Chamber of Cassation considered that release was the general rule and prison the exception. Many people have been indicted and are being held on remand, and the case-law could benefit many of them; in recent months, for example, five people indicted in the Brigada and Arana de La Plata cases were released on bail. In those cases the indicted had spent less than one year in prison. 

In other cases the court of cassation has held, in specific release orders, that the Army was an institutional guarantor ensuring that the accused would not escape justice and therefore provided sufficient guarantees that they would appear before the judge when summoned.

In determining other appeals alleging that the examining magistrate had decreed that the accused be remanded in custody on arbitrary grounds, the Chamber also considered imprisonment to be justified in view of the gravity and violence of the events under investigation, the use of various identities and the risk that the accused would flee.

In any event, the above-mentioned releases are of serious concern because, among other considerations, they could have an enormous impact on those testifying at the trials. The right of the accused not to be held in preventive detention sine die while their cases work their way through the courts must be viewed in the light and taking account of the particular gravity of the crimes committed, in this specific case crimes against humanity, and the capacity of the defendants to hamstring the proceedings and threaten or extort the witnesses. 

In its decision of 18 December 2008, Division II of the National Chamber of Penal Cassation ruled in favour of granting bail to eleven former naval officers charged with crimes against humanity, including Jorge “Tigre” Acosta and Alfredo Astiz. It based its decision on the fact that the accused had been held on remand for over three years without final judgement. The prosecuting authorities have appealed the decision, with suspensive effect.

IV RECOMMENDATIONS

To the executive and the legislature:

1.  Provide the justice system with all the human and material resources it needs to adjudicate the cases of gross human rights violations. 

2.  Avoid trials of individual cases. During the pre-trial phase, push for the cases to be grouped by zone, chain of command, circuit and secret centre and/or all of the above whenever possible, drafting and enacting a law to that effect. By the same token, avoid separating the cases when they are committed for trial.

3.  Assign proceedings relating to crimes against humanity to judicial bodies served exclusively by judges, prosecutors and officials trained in the subject. 

4.  Provide effective guarantees, by any means required, for the safety and personal integrity of victims, witnesses, the accused, judges, prosecutors and judicial officials, human rights militants and lawyers involved in cases of crimes against humanity.

5.  Remove from the proceedings any officials, judges, prosecutors and members of the police or other forces involved in the investigation of crimes against humanity who, owing to their causal ties to the perpetrators or their ideological positions, hold up the proceedings.

6.  Impose penal sanctions on anyone who in any way hinders or thwarts the course of justice in the investigation of these crimes. 

7.  Adopt legislation on and incorporate into the Penal Code the crime of genocide and crimes against humanity.

8.  Ensure that the armed forces and the police help shed light on the events, inter alia by facilitating access, currently limited and minimal, to any records in possession of the State.

9.  Take steps to make available to the judicial authorities the means and resources required rapidly to clarify the abduction of Jorge Julio López.

To the judicial bodies:

10.  Take efficient steps to prevent undue delays in the proceedings. In particular, cases must be adjudicated on the basis of the zones established at the time and, the case may be, of their repressive circuits made up of various secret centres or secret centres whose size or particular independence justifies such establishment. The only exception should be for cases that are at an advanced stage and that, if this criterion were adopted, would suffer delays. By the same token, in the case of a secret detention centre involving countless victims and defendants that functioned for several years, such as the ESMA, the investigation should be broken down into specific periods of time.

11.  Adopt the necessary measures, via the Supreme Court, for the redistribution of the judicial bodies adjudicating the events.

12.  Safeguard the right of victims and perpetrators to a trial without undue delay, adopting all the measures required to avoid unjustified delays in the proceedings, in particular by eliminating the suspensive effect of most appeals.

13.  Order that defendants remanded in custody and released on the decision of the Chamber of Cassation be detained, in view of the seriousness of the crimes being investigated and the risk that they will flee, except defendants who had been held in preventive detention for more than three years.

14.  Pursue cases against lower-ranking officials.

15.  Investigate cases of individual criminal responsibility incurred for economic fraud committed during the execution of crimes against humanity.

16.  Hold those accused or indicted and remanded in custody, and those already sentenced, in ordinary penitentiary centres and not in military units or facilities.

17.  Order the release of all civil, military or police records that contain or may contain information and evidence needed to investigate crimes against humanity. Investigate and clarify the individual criminal responsibility of accomplices and perpetrators of military and police acts and of the civilian personnel participating in the crimes.

18.  Accelerate the determination of proceedings related to disqualifications or recusals and the designation of substitutes.

19.  Facilitate the involvement of NGOs in the proceedings. 

20.  Conduct a serious, impartial, exhaustive and effective investigation aimed at clarifying and determining who is behind the disappearance of Jorge Julio López. 

�	 Ndlt : « Centros » in the plural or singular ? 


�	 Ndlt : le sens de l’original n’est pas clair à cet endroit.


�	 Ndlt : le sens de l’original n’est pas clair à cet endroit.


�	 Ndlt : je ne suis pas sure du sens de « dispondría su ubicación ».





