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Article 26 
Discrimination against Koreans in Japan over the National Pension System 
The Japanese Pension System is divided into employees’ pension and national pension.  Only the employees’ pension existed before 1945, and foreigners were excluded from the system because Japanese nationality was a condition to enter the system.  However, an elimination of nationality-based discrimination was ordered as one of the reforms under the U.S. occupation aftermath of WWⅡ.  As a result, the nationality requirement was eliminated, which made the pension system open to foreigners.  
In April 1952, when Japan recovered its sovereignty by effecting of the Treaty of Peace with Japan, the Japanese government announced that people from former Japanese colonies such as Koreans lost their “Japanese nationality” and hence they became foreigners.  90% of the foreigners who then resided in Japan were “created” in this way. 

In 1959, the National Pension Law was enacted for the first time as a public pension system that covers the whole population, yet again with the condition of Japanese nationality, discriminating Koreans in Japan immediately after the enactment of the law.  Regulations on other welfare allowances included similar discrimination based on nationality after this law was introduced.　
A blow to this exclusive system was a flow of refugees from Vietnam in 1975 and the start of summit meetings.  Refugees from Vietnam could not live in government-built apartments or receive child dependent allowance at that time.  Consequently, Japan was criticized over these treatments toward the refugees at the summit meeting. 
Japanese government finally ratified the international covenants on human rights and became a party to the United Nations Convention Relating to the Status of Refugees, followed by the elimination of the nationality requirement in national pension and other welfare allowance systems in 1982.  In this way, 600,000 Koreans in Japan eventually could benefit from a principle of equality between Japanese and foreigners over the pension system, which was only achieved by extraordinary circumstance of the flow of Vietnamese refugees, whose number was far less than Koreans in Japan.
However, there are still people without pension even after the elimination of the nationality clause in the National Pension Law.  
The system requires people to pay premium more than 25 years between the age of 20 and 60 in order to receive elderly pension starting from 65.  Therefore, foreigners who were over 35 at the time the nationality clause was abolished can not receive the elderly pension because their premium payment period is less than 25 years.  

Furthermore, under the Japanese national pension scheme, those who were handicapped before reaching 20 can receive disability pension after turning 20 without paying premium.  On the other hand, the disability pension is not applied to handicapped foreigners who were already over 20 at the time the nationality clause was abolished because when they were 20, the nationality clause was indeed effective and the elimination of the clause is not retrospective.  
Therefore, elderly foreigners who were born before 1926 and handicapped foreigners who were older than 20 as of 1982 were left without pension till this day under the new system. 　 A necessary transitional measure was taken for people from Okinawa (restored to Japan in 1972), and Japanese orphans in China – left behind aftermath of World War II who later returned to Japan— in order not to be left out from receiving pension.  Yet, because the government did not take a similar transitional measure when the nationality clause was eliminated, there are still people without pension. 
Three lawsuits have been filed by Koreans in Japan without disability pension and three lawsuits have also been filed by Koreans in Japan without elderly pension so far, seeking the redress of the discrimination based on nationality.  However, handicapped Koreans in Japan in all three cases lost at the Supreme Court.  Koreans without elderly pension in one of the three cases lost in the Supreme Court in December 2007; one is still before the Supreme Court; the other, before the Fukuoka District Court. 
The plaintiffs contended by quoting the Article 26 of the Covenant and Human Rights Committee’s General Comments and Views; however, all the lower courts stated in their judgments that “the country possesses discretionary power regarding its social security system, to which the court pays a respect,” while the Supreme Court has not   taken a step to interpret Article 26 of the Covenant.  In this way, both the lower and higher courts continue to ignore the international human rights mechanism. 
In addition, Japanese government has not yet ratified the First Optional Protocol to the International Covenant on Civil and Political Rights, closing an opportunity for human rights victims to report the violation of their rights directly to the Human Rights Committee. 
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The Concluding Observation adopted after the fourth periodic report of Japan stated “[t]he Committee is concerned about the vagueness of the concept of ‘reasonable discrimination’, which, in the absence of objective criteria, is incompatible with article 26 of the Covenant.” (CCPR/C/79/Add.102, 19 November 1998) However, the fifth periodic report by the Japanese government does not mention the vagueness of “reasonable discrimination” that is incompatible with article 26 of the Covenant.

     The List of Issues that followed the submission of the report includes a question regarding ‘reasonable discrimination,’ asking “[h]as the State party changed its position with regard to the concept of ‘reasonable discrimination’, in light of the Committee’s previous concluding observations (CCPR/C/79/Add.102, para. 11)? 

Problems of elderly and handicapped Koreans in Japan without national pension is an example that indicates Japan has in fact not changed its position with regard to the concept of reasonable discrimination.  

Elderly and handicapped Koreans in Japan remains without national pension because necessary transition measures were not taken upon the elimination of the nationality clause in the National Pension Law in 1982.  These Koreans in Japan have contended in courts that this situation is incompatible to the Article 26 of the International Covenant on Civil and Political Rights (ICCPR) and Article 2 paragraph 2 of the International Covenant on Economic, Social and Cultural Rights (ICESCR) by also referring to the Human Rights Committee’s (HRC) General Comment and Views
However, the Osaka High Court decision on handicapped Koreans in Japan on October 27, 2005 stated ‘reasonable discrimination’ over specific rights to social security based on the discretionary decision by the legislature is legal, dismissing objective criteria as a base for such discrimination.  This argument raises the problems of violating Article 2, paragraph 2 of the ICESCR and the Article 26 of the ICCPR.  However, the decision of the Osaka High Court presumed that both clauses of the International Covenants are not laws in courts when the case concerns the violation of the right to social security.  Specifically, the court stated how to materialize the right to social security, though the matters include discriminatory treatments, “depends on broad discretionary power of the legislature and therefore the court is not in position to judge the matters unless the measure in question notably lacks reasonable ground or clearly indicates deviation from and the abuse of such a discretionary power.”  Based on this, the court decided this discriminatory measure did not apply to the case where deviation from and the abuse of the discretionary power were clearly observed.  In addition, the court stated that opinions by the HRC are not legally binding because Japan has not ratified the First Optional Protocol to the International Covenant on Civil and Political Rights, making the court’s stance clear that although Japan is a state party to the Covenant, the court will not be bind to the opinions of the HRC even if it expressed concern more than merely comments.  The Supreme Court judgment in December 25, 2007 did not admit plaintiffs’ appeal concerning the contention that the measure was a violation of the Covenant and accepted the Osaka High Court’s decision.     
     Furthermore, the Osaka District Court decision on May 25, 2005 over the pension for elderly Koreans in Osaka (Osaka case) also did not apply the standard set by HRC’s General Comment 18, though it accepted Article 26 of the ICCPR and Article 2, paragraph 2 of the ICESCR as laws in court and quoted from the said General Comment.  The judgment did not admit the contention by the plaintiffs, stating that the legislature has a broad discretionary power over setting the social security‘s transitional measure based on the same reason as the above mentioned judgment of the Osaka High Court..  The Osaka High Court decision on November 15, 2006 took the same stance; the Supreme Court judgment on December 25, 2007 did not admit the appeal regarding the violation of the International Covenants, accepting the Osaka High Court decision.  

     On the other hand, Kyoto District Court decision on February 23, 2007 over elderly Koreans in Japan residing in Kyoto (Kyoto Case) admitted the Article 26 of the ICCPR as a law in court.  Yet it stated in its judgment that treating foreigners and nationals differently can be accepted in a certain extent.  Based on this, it further stated that legislatures on social security has to be considered in the light of “whether or not setting a different treatment is a deviation of the discretionary power of the legislature and such a differentiation is unjust measure without reasonableness.”  Based on this criterion, the Kyoto District Court did not accept the plaintiffs’ claim.  The same reasons were applied to the Osaka High Court judgment on April 25, 2008, which furthermore stated that the HRC’s General Comments are not legally binding because Japan has not ratified the First Optional Protocol.  This case was appealed to the Supreme Court and has still been tried.  Fukuoka Case is still underway at the Fukuoka District Court.  

     As observed in these court decisions, when the violation of the Article 26 of the ICCPR was addressed, all the Japanese courts continue to state, without being bound by the opinions of the HRC, “the country possess a broad discretionary power regarding social security and the court respects it,” not changing its position to allow ‘reasonable discrimination’ set by the discretion of the legislature, not based on objective standards.  

     Therefore, the consideration of the Japanese government’s fifth periodic report should carefully examine, by referring to above mentioned court cases, whether or not the concept of ‘reasonable discrimination’ has changed and if not, how such a concept is compatible with Article 26 of the ICCPR.             

The pension lawsuit and plaintiff group for foreign resident with disabilities in Japan

Kim  SuYong
Lawyers of the pension lawsuit for foreign resident with disabilities in Japan

Lawyers of the pension lawsuit for elderly Koreans in Japan

Masakazu Iyama,  Mistuko Osugi

The Association of supporting the trial for just pension system for Korean people from former colonies in Japan

Hiroshi　Tanaka

The Association of working for the abolishment of nationality clause from 
the pension system in Japan

The supporting group for the lawsuits of foreign resident with disabilities in Japan

The pension lawsuit and plaintiff group for foreign residents with disabilities in Japan　and the pension lawsuit and plaintiff group for elderly Koreans in Japan support elderly and handicapped foreigners and Koreans (originally from the former Japanese colonies) in Japan, who were not able to receive national pension because of the former nationality clause in Japan's National Pension Law.  The groups support  court cases  of these foreigners on this discriminatory treatments over Japan's national pension system, which have enforced them to live difficult life without livelihood security.
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