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International Covenant on Civil and Political Rights
Submission by the Children’s Rights Alliance for England to the UN Human Rights Committee relating to the United Kingdom for session scheduled July 2008

About the Children’s Rights Alliance for England

The Children’s Rights Alliance for England (CRAE) is a coalition of more than 380 voluntary and statutory organisations committed to the full implementation of the UN Convention on the Rights of the Child (UNCRC). Our mission is to transform the lives and status of children in England by lobbying for laws and policies to be fully compliant with children's human rights, monitoring Government action on implementing the UNCRC and other human rights instruments, and disseminating children's rights information to the public. 
In this submission, we focus upon the UK Government’s performance of its human rights obligations and commitments under the International Covenant on Civil and Political Rights (ICCPR) as they relate to children. 
Article 2

Constitutional and legal framework within which the Covenant is implemented 
In July 2007, the UK Government published a Green Paper, The Governance of Britain, announcing plans to launch a national debate on British values with a view to developing a British Bill of Rights and Duties. Supporters of civil liberties have expressed concerns that this could entail the dilution of the Human Rights Act 1998, which incorporated the European Convention on Human Rights into UK domestic law. However, the Government has repeatedly stated its intention to enhance and not weaken British human rights.  

CRAE has called on the Government to use this opportunity to strengthen children’s human rights by incorporating at least some of the rights, principles and provisions of the UNCRC into domestic law, together with other international treaties including the ICCPR, with a view to establishing a children’s rights framework for UK legislation and policy and to enable children to enforce their rights under these treaties. We have also been lobbying for children to be part of this national debate.  

Acceptance of the individual complaints mechanism 
To date, the UK has only signed up to one complaints mechanism, that relating to CEDAW. We urgently seek the UK’s acceptance of the individual complaints mechanism for the ICCPR, so that children may enforce their rights under the treaty. This is particularly important for children, as they have no recourse to a complaints mechanism under the UNCRC. 
Non-discrimination in the application of rights 
Age discrimination 

Ministers have begun to acknowledge publicly that anti-social behaviour measures may have affected public perceptions of children and young people. In July 2007, the Government conducted an online children’s rights survey in preparation for its submission to the UN Committee on the Rights of the Child in July 2007. It asked under 18 year-olds to state whether they have ever been treated unfairly because of their age, gender, disability, family’s financial status, skin colour, religion or culture, the beliefs or behaviour of parents/carers, the child’s own beliefs, language, sexual orientation or something else. Over 3,900 children participated, and more than four in 10 (43%) reported that they had been treated unfairly because of their age. While fewer than three in 10 (29%) of the under-11s felt that they had experienced age discrimination, nearly two-thirds of older teenagers (64%) reported this. Unfair treatment on the grounds of age was by far the single biggest example of discrimination.
  
CRAE has documented evidence of discriminatory treatment on the grounds of age, including on public transport, from the emergency services (ambulances and police), in access to shops and leisure facilities, and in the availability of health and social care services to vulnerable teenagers. A planned Equality Bill due to be introduced to Parliament in late 2008 is expected to exclude children (on the basis of age) from legislation banning discrimination on the grounds of age in the provision of goods, facilities and services. 
Refugee and asylum seeking children

The UK still fails to meet its UNCRC obligations to protect refugee and asylum seeking children. Apart from suspected terrorists, asylum seekers – including children - are the only people in the UK who can be detained without any judicial scrutiny. Asylum seeking families still receive fewer benefits than other destitute families and access to education remains subject to many barriers. The Government has proposed increased use of X-rays to determine the age of separated children, despite warnings from experts that they are unreliable and can be harmful. Statutory provision for a new code of practice on safeguarding children (introduced in the UK Borders Act 2007) does not go far enough to uphold the Government’s human rights obligations to these vulnerable children. 
Stop and search powers used disproportionately against children
Section 44(1) of the Terrorism Act 2000, which came into force in February 2001, allows the police to stop and search anyone aged 10 or older. Metropolitan Police stop and search figures from May 2007 show disproportionate use on under-18s. Under-18s comprise between 18% and 20% of London’s population, yet 40% of stops and 30% of searches were made on children between January and May 2007.

Gaps in educational attainment
Government figures continue to show inequalities in educational attainment between different groups of children. Girls continue to outperform boys, and there is also significant variation between children of different ethnicities. Chinese students, students of Mixed White and Asian heritage, and Irish and Indian students consistently achieve above the national average, yet Gypsy, Roma and Irish Traveller students, along with Bangladeshi and Pakistani students, perform considerably below the national average. A similar trend of low achievement is evident for students of Black, and Mixed White and Black Caribbean heritage.
 Most disturbingly, only 63% of children in care obtain at least one GCSE or GNVQ in year 11, compared with 98% of all school children. In addition, only 12% of children in care achieve at least five GCSEs at grades A* to C compared with 59% of all children.

School exclusion rates also differ enormously by ethnic group, with Gypsy and Roma children over three and a half times more likely to be excluded than other children. Black and Mixed heritage children are twice as likely to be permanently excluded as White children.

Articles 6 and 7 
Equal protection from assault
Despite strong support for full legal protection from physical punishment from professionals, children and many parents, Ministers have indicated that they will not abolish the legal concept of ‘reasonable punishment’ – introduced in 2004 to replace the ‘reasonable chastisement’ of the 19th century. CRAE considers this to be one of the most willful breaches of children's human rights, effectively denying children equal protection under the law from common assault. 
Taser guns now being used in England

Since July 2007, authorised firearms officers in police forces across England and Wales have been able to use Taser stun guns. Tasers emit a 50,000-volt electric shock and are used as a ‘less lethal alternative’ to police firearms. A 12 month trial of the deployment of Tasers by specially trained units who are not firearms officers began in September 2007 in 10 police forces. In November 2006, the Home Office Scientific Development Branch reported a safety notice issued by the manufacturer warning against the use of Tasers on children, yet the use of Taser devices on under-18 year olds has been authorised. In May 2007, the Defence Scientific Advisory Council’s Sub-Committee on the Medical Implications of Less Lethal Weapons (DOMILL) reported on its review of 10 cases of the use of Tasers on under-18 year olds, noting its expectation of an increase in the number of children subjected to Taser. DOMILL concluded that children are at “potentially greater risk from the cardiac effects of Taser currents than normal adults”.
 

The latest Taser statistics, published by the Home Office on May 12 2008, show that the number of Taser uses and discharges have increased as more trained police officers have the authority to use them – Tasers were used 252 times between September 1 2007 and February 29 2008. It is not known how many times these were used against children.
 
Treatment of persons deprived of liberty (article 10) 
The UK falls far short of its international human rights obligations in its treatment of children in conflict with the law – including under the UNCRC, ECHR and UN Convention Against Torture. The UK is the biggest child incarcerator in Western Europe. Thirty children have died in custody in the last 18 years, and the UK has never held a public inquiry into a child’s death in custody. Inquests last year into the tragic deaths in 2004 of two teenage boys, both following the use of restraint, revealed serious failings by the Government and the Youth Justice Board (YJB), the executive non-departmental public body that oversees the youth justice system in England and Wales. 

The Government has set up an independent review of physical restraint of children in custody, due to report to Ministers on 20 June 2008 (the findings may not be made public). However, in the meantime staff in privately run prisons are permitted to use very painful nose, rib and thumb ‘distraction’ techniques on children; in July 2007, regulations were introduced to allow such techniques to be used to achieve ‘good order and discipline’. This effectively introduces corporal punishment into secure training centres – places of detention for children as young as 12.

The Chief Inspector of Prisons, Anne Owers CBE, says in her latest annual report that neither Government nor the YJB is adequately safeguarding vulnerable child prisoners.
 Recent Parliamentary questions have revealed shocking statistics on children in custody self-harming, on the use of oxygen following physical restraint of children and forced strip-searching. This treatment would be regarded as child abuse in any other context but continues to be tolerated for children in custody, with serious concerns that Local Safeguarding Children Boards (new statutory child protection bodies) are failing these children.

Anne Owers recently recommended the temporary closure of one custodial institution (Oakhill secure training centre) due to unacceptable levels of violence, including restraint. She has also expressed regret at the recent closure of one of the most progressive and rehabilitative institutions, Thorn Cross young offender institution. Its closure appears to have been because it was not considered cost effective. 
Article 14 
Anti-social behaviour orders (ASBOs)
CRAE believes that ASBOs are incompatible with articles 14 and 15 of the ICCPR. Despite being introduced as civil orders, breaches of ASBOs are dealt with in criminal courts and constitute convictions if proven. Many of these result in, or contribute to, custodial sentences. The Sentencing Advisory Panel noted in August 2007 that: “The purpose of the ASBO itself is preventative. However, breach of any of its terms without reasonable excuse is a criminal offence punishable by up to five years’ imprisonment in the case of an adult offender (two years’ detention in the case of a youth aged from 12 to 17). This is the same maximum penalty as for an offence of inflicting grievous bodily harm or assault occasioning actual bodily harm and greater than that presently available for dangerous driving or for any summary offence.”
 

The Government does not collect statistics on the characteristics of children issued with ASBOs, although independent research confirms they are children from very disadvantaged families. A Sheffield Hallam University evaluation report of work with families threatened with eviction as a result of anti-social behaviour found that: 60% of families engaging in anti-social behaviour are also the victims of such behaviour; children involved in the projects are “amongst the most disadvantaged in the country”, and the multiple support needs of families were not being met by agencies “in many cases”.

Lack of reporting restrictions in relation to ASBOs

The Government has become increasingly critical of the widespread negative media coverage of children in the UK, yet seems to ignore the impact its own legislation has had. The 2003 Anti-Social Behaviour Act removed reporting restrictions for children who are subject to ASBOs, and as a result, children as young as 10 have appeared on the front page of national newspapers, and had their personal details publicised across neighbourhoods by local councils. This is a clear breach of a child’s right to privacy. An even more egregious breach of privacy has occurred in at least one case where an eight year-old child, whose parent received an ASBO ‘by proxy’ to control his behaviour, had his personal details and photograph published in national newspapers. The Government appears to have no intention of addressing these serious violations of children’s civil rights. 
Access to legal aid services 

Ongoing reforms to the legal aid system in England and Wales are making working with vulnerable children uneconomic and forcing many lawyers and advisers to abandon legal aid work. In particular, cutbacks in legal aid funding are causing many specialist immigration advisers to close down, leaving children without vital expert legal advice and advocacy. 
Article 17 
Serious erosion of children’s right to privacy

Developments in information technology have created unprecedented opportunities for monitoring children’s physical whereabouts, gathering and sharing data about their lives, and attempting to predict the statistical likelihood of their committing offences or failing educationally. The Government has not taken sufficient protective action; in many respects it has been at the forefront of the erosion of children’s right to privacy. Concerns include the increasing use of CCTV in schools, biometric systems in schools (e.g. for library borrowing) using children’s fingerprints with questionable consent, and software that enables parents to track their children’s location via their mobile phones. There is currently no statutory regulation of any of the above devices beyond the Data Protection Act 1998. 
Concern has increased with the recent introduction of facial recognition technology by a chain of supermarkets which is intended to identify under-age drinkers. Again, the Government has given no indication that it intends to take action to address this incursion into children’s privacy. 
National child index

Section 12 of the Children Act 2004 empowered the Government to create a national database of all children in England from 0 to 18: ContactPoint. This will hold basic identifying data on all children together with details of education and health care providers, and contact information for practitioners providing services to the child. There will also be a facility to indicate that a practitioner has information to share; is taking action in relation to the child; or has completed an in-depth assessment under the Common Assessment Framework (CAF). Parliamentarians, the Information Commissioner, child protection experts and information security specialists have expressed serious reservations about the extent of the proposed information sharing, the likelihood of security breaches, and the risk that children at risk of significant harm will be overlooked in a plethora of low-level data on all children.

During the Parliamentary passage of the Children Act 2004, the Joint Committee on Human Rights expressed concern that: “if the justification for information-sharing about children is that it is always proportionate where the purpose is to identify children who need child welfare services, there is no meaningful content left to a child’s Article 8 [European Convention on Human Rights] right to privacy and confidentiality in their personal information.” Since then, the Government has produced non-statutory guidance advising that children’s consent should normally be obtained before information is shared, but this does not afford sufficient protection to a child’s right to privacy. 
DNA retention

The Criminal Justice Act 2003 gave the police additional powers to retain DNA samples of anyone arrested for a ‘recordable’ offence without the person’s consent – which covers most criminal offences. The sample is retained regardless of whether the police take no further action or the person is subsequently acquitted by the courts of any offence. Home Office estimates indicate that the police currently hold DNA profiles of up to 360,000 children. Of these, up to 82,000 are of innocent children and around half relate to those who have received reprimands or warnings for low-level offences, not a finding of guilt in law.

A case is currently pending in the High Court in which a 17 year-old boy is challenging Staffordshire Police’s refusal to destroy DNA material taken from him. The outcome of the case has implications for other children whose DNA is held permanently by the police. Judgement in the ECHR case of S & Marper v UK concerning a child, expected later this summer, could also have relevant implications for children. 
Article 22 

Police given more powers to move children off the streets

The Anti-Social Behaviour Act 2003 gave the police and local authorities powers to designate an area a dispersal zone, with the power to disperse groups of two or more people of any age (where a member of the public has been alarmed, harassed or distressed). It also gave the police a new blanket power to take home under-16s (who are unsupervised in public places) between the hours of 9pm and 6am. Home Office research shows that 42 police forces designated 809 areas as dispersal zones in the 12 months to June 2005. Asked about the number of under-16s who were taken home by police officers, in the 18 forces that responded an estimated 520 under-16s were escorted home from 236 areas.
 There have been successful legal challenges to these wide police powers, but the Government has not issued any guidance in response.   
Ministers fail to ban discriminatory ‘mosquito anti-social device’

A new form of ‘dispersal’ has attracted the attentions of local authorities, the police and commercial outlets. The mosquito anti-social device ‘repels’ teenagers from public places: it works by emitting a high-pitched noise only heard by the under-25s.
 The human rights organisation Liberty has found the device is being used in every region of England except the north east.
 Asked in May 2007 about the effect of the ultrasonic device, the Home Office said the Health and Safety Executive had determined there to be no long-term risks and did not set out any government protective action.
 The mosquito device obviously affects babies and young children as well as young people. Children who do not talk may be distressed by the noise but be unable to move out of the zone because they are with an adult who cannot detect the noise.
One national chain of supermarkets has already voluntarily decided to stop using the devices, after being threatened with legal action by a teenager represented by Liberty.

Article 24 
Immigration detention of children
In 2001, the Government’s policy of only detaining the children in families immediately prior to removal and for no more than a few days was changed to allow indefinite detention of those families whose circumstances provided justification.
 In December 2007, the Immigration Minister Liam Byrne was asked in Parliament whether limits could be introduced on the amount of time children may be held in detention. He replied: “…Where family detention is prolonged it is often because parents seek to frustrate the removal process. To introduce a time limit on detention would reward such behaviour and that would be unacceptable.”

In December 2003, following strong criticism, the Home Office announced that any detention of a child beyond 28 days would take place only after ministerial authorisation. The Government’s report to the UN Committee on the Rights of the Child states that: “Detention of families is kept to the minimum period necessary - published statistics show that the vast majority of detained families spend fewer than seven days in detention…In those exceptional cases where detention lasts for 28 days or more, continuing detention is subject to weekly ministerial authorisation.” The Parliamentary Joint Committee on Human Rights (JCHR) recently conducted an inquiry into the treatment of asylum seekers. The immigration minister admitted that the child’s welfare is not the primary consideration in the ministerial authorisation process.
 In August 2007, statistics published by the Home Office revealed that, of the 1,235 children who left immigration detention in the nine months from January to September 2006, 7% (86 children) had been detained for 30 or more days.
 A Save the Children study of 32 cases of child and family detention found the length of detention varied from seven to 268 days.

Unacceptable conditions in immigration detention

Detained children in the UK suffer from weight loss, depression, lack of sleep, skin complaints and persistent respiratory problems. Her Majesty’s Chief Inspector of Prisons has consistently criticised the conditions in detention, especially relating to child protection. In 2005, the joint report from eight inspectorates recommended that welfare assessments should inform decisions and gave evidence of the harm caused by detention: “There are examples of the removal of pupils who had spent up to four years in school and were shortly to complete GCSEs… Inspectors found evidence that the additional effects of restrictions on children’s movements and activities and of witnessing their parents’ powerlessness had led, in some cases, to eating and sleeping problems and depression… Moreover, it must be assumed that the longer the child remains in detention, the greater the risk of significant harm; and there are no procedures to instigate area child protection team strategy conferences for children whose detention stretches into weeks or even months.”

Wide-ranging immigration reservations
The UK Government has recently consulted on whether it should withdraw its wide-ranging immigration reservation to the UN Convention on the Rights of the Child - no decision has yet been taken. Many aspects of current policy and practice toward immigrant and asylum seeking children breach both the UNCRC and the ICCPR – in respect of detention, financial support, a restricted educational curriculum, and failure to provide standards of care as provided to other children under the Children Act 1989 and the Children Act 2004 – the reservations have served to justify and perpetuate the discriminatory treatment of immigrant and refugee children, and often in matters which have no direct bearing on immigration or asylum determination. 

No rights-based role for the Children’s Commissioner for England

The function of England’s Children’s Commissioner, as laid out in the Children Act 2004, is to promote awareness of the views and interests of children. The legislation does not comply with the UN Paris Principles: the Children’s Commissioner does not have an open mandate; his independence is seriously compromised (for example, he must consult the Government before establishing an inquiry); and the role is not to promote and protect children’s human rights. The Government’s explanatory notes accompanying the Children Act 2004 describe the role as simply being “to ensure a voice for children and young people at national level”, with no mention of the UN Convention on the Rights of the Child. 
Lack of effective action to tackle child trafficking
The Government has promised to ratify the Optional Protocol to the Convention on the Rights of the Child on the sale of children, child prostitution and child pornography by the end of 2008. In March 2007 the Government signed, but has not yet ratified, the Council of Europe Convention on Action against Trafficking in Human Beings. Yet the Government acknowledges that the UK is a destination country for human trafficking. Only limited assessment has taken place on the trafficking of children both from abroad and within the UK, and the Parliamentary Joint Committee on Human Rights (in its report of November 2006) concluded that: “… the question of the support available to trafficked children in legal proceedings, in dealings with other authorities, and in their daily lives, is a matter which needs to be reviewed urgently. We are not persuaded that, generally, local authorities have developed the necessary expertise to cater for the very special needs of trafficked children.”

Current legislation can only be used when sexual exploitation, labour exploitation or organ transplant has occurred within the UK, and cannot be used to prosecute if a child is trafficked into the UK but detected at the port of entry. It also does not cover the trafficking of babies or infants for illegal adoption. The protection of child victims of trafficking is the responsibility of local authorities, and there are many inconsistencies in the provision of social services, education and health services, and safe accommodation. Without a national approach to identification, recording, reporting and monitoring, child trafficking victims remain vulnerable to further exploitation. 
NGOs have grave concerns that immigration controls take precedence over protecting child victims of trafficking. For instance, new policies introduced in 2007 to limit discretionary leave to remain until a child is 17.5 years breach international standards of best practice on protecting child victims of trafficking.

Key recommendations for the UK to strengthen children’s human rights
Key developments we would like to see for children in the UK in relation to the protection of their civil and political rights include: 
· Incorporation of at least some of the rights, principles and provisions of the UNCRC into a British Bill of Rights that enhances children’s rights and does not make them contingent on compliance with duties or responsibilities.

· Acceptance of the ICCPR individual complaints mechanism, with appropriate publicity and support to ensure these processes can be used by children. 

· Introduction of a child custody threshold to dramatically reduce the numbers of children sentenced to custody.

· Transformation of children’s custodial environments, by creating genuinely child-centred and non-punitive environments for children’s protection and rehabilitation, staffed by experts, with rigorous independent monitoring, inspection and safeguarding mechanisms.

· Abolition of painful ‘distraction’ techniques and restriction of the purposes for which physical restraint can be used, requiring the introduction of management systems that make staff and institutions accountable for the inappropriate use of restraint.

· Withdrawal of the UK’s reservations to the ICCPR and UNCRC concerning segregation of children from adults in detention and provision that all detained children are held separately from adults.

· Introduction of reporting restrictions to end the ‘naming and shaming’ of children subject to anti-social behaviour proceedings.

· Withdrawal of the wide-ranging immigration reservations to both the ICCPR and the UNCRC concerning refugee and asylum seeking children and fulfilment of the UK’s international human rights obligations towards refugee and asylum seeking children, ending their detention and inhumane treatment.

· Abolition of the ‘reasonable punishment’ defence, giving children equal protection against violence in the home.
· Protection of children against age discrimination in the forthcoming Equality Act.
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