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In its concluding observations on the initial report of what was then Serbia-Montenegro, the Committee:

“takes note of the information provided by the delegation whereby conscientious objection is governed by a provisional decree, which is to be replaced by a law, which will recognize full conscientious objection to military service and an alternative civil service that will have the same duration as military service”, and recommends, “The State party should enact the said law as soon as possible. The law should recognize conscientious objection to military service without restrictions (art. 18) and alternative civil service of a non-punitive nature.”

Paragraphs 378 to 382 of Serbia's Second Periodic Report (“the State Report”) are explicitly introduced by reference to this concluding observation.  They do not however report the enactment of the proposed law governing alternative service for conscientious objectors, and they explicitly detail the preservation and indeed expansion of some of the restrictions which the Committee had questioned during the consideration of the previous report.  In this respect, also, Serbia rejected a number of specific recommendations made during its Universal Periodic Review.

It is therefore important that the Committee should in the list of issues and the consideration of the State Report  continue to question Serbia on its provisions for conscientious objectors.  

Background:

A)Relevant Legislation 

Military service in Serbia is obligatory for males aged between 18 and 35.  The upper age limit was raised in 1999; it had previously been 27.   Reserve obligations persist until the age of 60; these had been rarely invoked in recent years, but the military budget for 2009 reportedly envisaged the call-up for updated training of some 5000 reservists.
 

The governing legislation, as indicated in Paragraph 379 of the State Report, is now the 2007 Law on Armed Forces of Serbia, which, subject to transitional arrangements, replaces legislation inherited from the former Yugoslavia.  

The duration of military service had already been reduced in 2002 from twelve to nine months; the 2007 Law further reduced this to six months, this applying also to unarmed military service for those conscientious objectors for whom this is compatible with the nature of their objection.   

Arrangements whereby conscientious objectors might perform an alternative civilian service (as opposed to unarmed military service) were first introduced in the 2003 Regulation on Civilian Service.  The duration of the alternative civilian service was initially set at thirteen months; this was shortened to nine months when military service was shortened to six months.

The Regulation on Civilian Service was to CPTI's knowledge last amended in January 2005.  There is no indication that the Draft Law on Civilian Service has yet been enacted, and apart from the details given in Paragraph 382 of the State Report the content of this Draft Law is not readily accessible.

B)  Previous Report under the ICCPR

Serbia and Montenegro (as it then was) submitted its Initial Report under the ICCPR in 

The report was considered by the Human Rights Committee in July 2004.  During the consideration of that report two members of the Committee questioned the delegation on the basis “that the exclusionary grounds for conscientious objection seemed somewhat broad and unusual”.
  The summary records of the meeting reveal that the refusal of applications from members of shooting clubs were specifically mentioned.  It was presumably these exchanges which led to the inclusion in the concluding observations of the phrase “without restrictions”.  

C)  Universal Periodic Review

The question of arrangements for conscientious objectors to military service featured also when Serbia reported in 2008 to the Universal Periodic Review process of the Human Rights Council, being raised by both the  Russian Federation and Slovenia.

Replying to the Russian Federation's question in the December 2008 Working Group, Serbia reported: 

“According to the Constitution, conscientious objectors could serve their military duty without the obligation to carry weapons. There were 1,730 institutions and organizations for civil service.  The civil service lasted nine months and 49 per cent of conscripts had opted for it.”

Slovenia made a number of specific recommendations:  

“that Serbia restore civilian control to decision-making in relation to applications for conscientious objection to military service, to extend the time limit for applications to be made, remove the exclusion of all those who have ever held a firearms licence from being recognized as conscientious objectors, and equalize the length of alternative and military service.”

Serbia's responses to these recommendations were given in Paragraphs 29 and 30 of its written replies presented to the Council before the adoption of the UPR Report:


“29. In the RS, the right to conscientious objection is adequately regulated by legal regulations, and civil control has been established both when it comes to decisions during the procedure of submitting conscientious objection and the realization of forms of military service on the basis of the said right. Certain proposals and recommendations of the Republic of Slovenia have already been incorporated into the Draft Law on Civilian Service, which is in parliamentary procedure. With the passage of that law, civil control regarding civilian service would be laid out in detail, so that the members of the Appeals Commission shall not be members of the Ministry of Defense, except for the Commission president. This will reduce the possibilities of abuse on the part of the First Instance Commissions and organizations or institutions, thereby ensuring total civil control over civilian service.


30. The duration of civilian service equals nine months, which is the shortest relative to countries that have civilian service as a way of regulating military service. The equalization of military and civilian service is not possible, because a soldier serving armed military duty spends an uninterrupted six months in his unit, while a person in civilian service spends eight hours in his assigned organization or institution, is free on weekends and has the right to regular and awarded leave. The proposal “to invalidate the exception of those who have held weapon permits from the right to conscientious objection” is in absolute collision with the arguments of the institution of conscientious objection and, thus, cannot be accepted.”
  (emphases as in original text). 

D) Issues

1) Duration of alternative service

It will be noted that the ratio between the duration of obligatory military service and of the alternative for conscientious objectors actually increased as a result of the 2007 changes; 9 months:13 months (144%) being replaced by 6 months: 9 months (150%).  Serbia is correct in pointing out that 9 months is an unusually short duration of alternative service.   The only other current instances of which CPTI is aware are  Germany and Denmark, but  in both of those the duration of military and alternative service has been equalised, so that if and when  the current proposal to reduce military service in Germany to six months is implemented this will automatically also apply to the duration of alternative service.

The information on the relative conditions of military and alternative service given to the UPR indeed seems to indicate that they have indeed been effectively equalised, but for this to meet the criteria established by the Committee in the Foin case
 it is necessary to be certain that the conditions of alternative service outlined – a forty-hour week, with free weekends and holiday allowance – are indeed applicable in every case.  Do no alternative service placements involve residential placements, unsociable hours or working away from home?

2) Military control of alternative service arrangements

Applications for recognition as a conscientious objector must be addressed  to the district military administration.  They are decided upon by a Commission responsible to the Ministry of Defence, whose members include “a lawyer, a theologian, a psychologist and two representatives of the army recruitment centre, one of whom is a legal adviser and the other a defence expert”.  The Decree of 28th January 2005 which amended the relevant Regulations reversed the rule that the Chair of the Panel must be one of the civilian members, stipulating instead that the Chair must be one of the two representatives of the local army recruitment centre.
   It is not clear whether this is the body referred to in Serbia's UPR responses as “the Appeals Commission”; under Paragraph 26 of the Regulations an appeal can be lodged by a rejected objector and must be addressed to the district military administration. 

Hitherto, all aspects of the arrangements for the performance by conscientious objectors  of  alternative service in civilian establishments have been administered and overseen by the Ministry of Defence.  If indeed the Draft Law on Civilian Service will significantly shift the arrangements to civilian control, this is to be welcomed, but more specific information would be welcome.

3) Assessment of applications

The Decree of 28th January 2005 reinstated the requirement that all applicants for recognition as conscientious objectors must justify their application in a personal interview before the Commission.  This is disturbing, as it represents a respect in which the Serbian provisions as originally introduced had reflected what had been internationally recognised as “best practices”,
  but in which they have subsequently moved away from this position.

4) Time limits for application

In the UPR process, Serbia provided no response to the recommendation about extending time limits.   

This is another area in which the 2005 amendments increased rather than reducing the discrepancy with regard to international standards.  Previously, applications to be permitted on grounds of conscientious objection to substitute civilian alternative service for military service could be made at any time before call-up, and also during the first three months of obligatory military service.  Under Article 26 of the  Decree of 28th January 2005, however, any application to be recognised as a conscientious objector must be lodged within eight days from the receipt of call-up papers and be accompanied by a motivation and details of the alternative service placement sought.
   

Not only are the new limits among the most severe recorded,
  combined with the need to identify the alternative service placement they limit the possibility of any individual  being accepted as a  conscientious objector to the completely unrelated question of the number of placements available, which is not a consideration allowed for in  Article 18.  


5)  Limitation on possible placements

Under the 2003 Decree, non-governmental organisations were permitted to apply to be accepted as offering alternative service placements for conscientious objectors.  The Decree of 28th January 2005 stated however that all alternative service placements must be in state-funded institutions.  This has restricted the number and range of alternative service places available.   The figure of over 1,700 institutions offering alternative civilian service placements which Serbia quoted in the course of the UPR must be seen in the context of over 10,000 applications annually to perform such service. 


6)  Grounds for rejection of applications

Whilst claiming that amendments had “eliminated most discrepancies of the Law on Armed Forces of Yugoslavia with regard to international standards”, the State Report quotes in full the provisions which were the cause of particular comment on Serbia's last appearance before the Committee, and even indicates that in the Draft Law on Civilian Service “ the preconditions for exercising the right to conscientious objection have been expanded”.  

As before, the owner of a licence to bear arms may not be accepted as a conscientious objector, but whereas this exclusion was previously extended to anyone who had applied for such a licence in the previous three years this would  now be applied to anyone who had ever held such a licence, moreover a number of new elements are proposed.

According to the State Report, applications will not be accepted from a person:

“having been engaged or engaging in the sale or repair of arms or munitions”;

“ registered as owner or collector or firearms or trophy arms”, or

“member of a hunting, shooting, archery or any other club, society or association making use of blade weapons or firearms”.

To do otherwise, Serbia claimed in its submission to the UPR (see p.2,   above) would be “in absolute collision with the arguments of the institution of conscientious objection”.   It is precisely this interpretation which the Committee challenged in 2004.   The implications, or implicit assumptions, of the Serbian position are:

- that no one who is prepared to be actively complicit in the killing of    animals for food can legitimately object if ordered to take human life; and

- that no one who has sought to demonstrate physical dexterity in hitting static or moving targets can legitimately object to being placed in a situation where they may be required to use this skill to take human life.

These restrictions bear no clear relationship to the possible grounds for conscientious objection to military service.  The relationship to skills which might conceivably be of military use is far more obvious, but under the ICCPR this could not be the basis for a limitation on the exercise of an Article 18 right.

A further set of restrictions bear upon those who have been convicted or charged of crimes involving an element of violence.  There are two aspects of concern here.  

The first is that the restriction apparently applies not only to serious criminal offences or those involving violence.  A meeting of the European Bureau of Conscientious Objection in 2007 heard that one instance widely reported in the Serbian press had concerned the rejection of an application  on the grounds that the applicant had been fined for taking a small dog into a public place unmuzzled, in breach of local by-laws.  

The second is the absolute nature of the restriction.  Not only may a crime of passion be an aberration which does not reflect the moral ideals of the individual; it is also possible that a person who has led a criminally violent life may repent and see the error of his ways.  An absolute ban closes the door on the consideration of this possibility in any individual case. 

The third concerns the particular wording in Para 382 of the State Report, “ having been accused or tried for a crime”.  Does this really mean – as it appears to – that a person who has been found innocent of the accusation brought is nonetheless still precluded from recognition as a conscientious objector?

A further exclusion is of anyone “having been criminally punished or indicted on multiple occasions for inciting or taking part in riots or altercations”.   There is obviously a danger that this might in practice form part of a structure to stifle dissent.

Finally listed in paragraph 382 of the State Report is is “if it is determined that the person has provided false information in the civil service request submitted”.  Obviously an application containing false information is invalidated.  But does this mean that the applicant is thereafter permanently debarred from recognition as a conscientious objector, whether or not the error was wilful?


7) Conscientious objectors in the diaspora

It was estimated in 2005 that some 150,000 men of military age who had left Serbia to avoid conscription were still living abroad.
  Many of these men were conscientious objectors who, before implementation of the 2003 regulations had no opportunity to apply for recognition unless they were willing to perform unarmed military service.  It was the situation of this group in particular which led the Commission on Human Rights, in its resolution 2004/35, to encourage States “as part of post-conflict peace-building, to consider granting, and effectively implementing, amnesties and restitution of rights, in law and practice, for those who have refused to undertake military service on grounds of conscientious objection”.

Amnesties applying to specific groups were in fact announced in 1995, as part of the Dayton Peace Agreement, and again in 2001.  Between these dates, however,  criminal proceedings had reportedly been initiated against some 26,000 men for draft evasion or desertion during the Kosovo crisis
; a report in 2005 indicated that criminal proceedings had been instituted by military courts against over 2,000 persons currently living abroad.

In 2004 the Minister of Defence announced that prosecutions of returnees for draft evasion or desertion would cease.  However this did not alter their liability to perform military service, without any opportunity to make retrospective application for recognition as conscientious objectors.  Two young men who were encouraged by this announcement to try to return to Serbia were promptly arrested at the border in order to enforce this liability. 

In the same announcement, the Minister of Defence had indicated that those above the age for military service on return would be automatically put on the “reserve list” and no longer required to perform their military service.  He did not however reverse the increase in the age limit, which had been widely seen as  targeted at the diaspora.  Nor did he address  the question of whether they might be subject to reserve mobilisation.

In the course of drafting the 2007 Military Service Act, a proposal was made that citizens living abroad might regularise their military status by making a payment of a fixed sum (reports suggested various amounts between €1,000 and €5,000), whereupon they would be required to perform only one month's military training before they could return to civilian life in Serbia – this was openly based on a scheme which had been in operation for some years in Turkey.
   At the time of writing it has not been possible to ascertain whether this was retained in the Act as finally passed, but it must be observed that such a proposal is of course completely inappropriate if applied to  conscientious objectors. 

Suggestions for the list of issues;

Although Paragraphs 378 to 381 of the State Report are presented as answers to Concluding Observation 21 (CCPR/CO/81/SEMO), they do not represent a full and satisfactory response.

CPTI therefore suggests that as a basis for the consideration of this issue by the Committee, Serbia be invited to indicate:

i) the specific respects in which amendments of the “Regulation on Compulsory Military Service” have eliminated discrepancies with regard to international standards (Paragraph 381 of the State Report).

ii) the progress towards adoption of the Draft Law on Civilian Service, and what changes (other than those already indicated in Paragraph 382 of the State Report) it will entail in the arrangements and procedures whereby conscientious objectors may perform an alternative to military service.

iii) the current status of proposals to move towards a complete professionalisation of the armed forces, and what procedures would be followed in a situation where a member of the professional armed forces sought release having developed a conscientious objection.

iv) what steps it is taking to allow conscientious objectors living in exile to return to Serbia without being liable for military service, and to allow those who performed their military service before a civilian alternative service was available to register as conscientious objectors so as not to be liable for reserve mobilisation.   
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