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About our Coalition and the Purpose of this submission
The CAT
 Network Japan is a coalition of NGOs working domestically to protect and promote human rights of persons deprived of their liberty in prisons, immigration detention centers, and psychiatric hospitals. A brief introduction of each NGO follows. Our submission is presented in respect of the consideration by the Human Rights Committee of the Fifth Periodic Report of the Japanese Government on the implementation of the International Covenant on Civil and Political Rights. A list of possible questions to be posed to the Japanese Government is appended to this paper. We would be glad if this report would be one of the references of the Committee’s members.
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The Center for Prisoners’ Rights Japan (CPR):

The Center for Prisoners' Rights is a non-profit, non-governmental organization established in 1995, with the objective of improving prison conditions and prisoners’ treatment in Japan to comply with international human rights standards.  Our members include lawyers, academics, and human rights activists.  The CPR is working with international NGOs such as Amnesty International, Human Rights Watch, Penal Reform International and others, and together we have held many international human rights seminars and conferences in Japan.

Address: c/o KIKUTA LAW OFFICE, Raffine Ochanomizu #807, 
3-28-13, Kanda Ogawa-machi, Chiyoda-ku, Tokyo, 101-0052, Japan
Tel&Fax: +81(0)3-3259-1558, E-mail: cpr@jca.apc.org

The Immigration Review Task Force (IRTF) :
The Immigration Review Task Force is a non-governmental, non-religious and non-profit organization founded by citizens, lawyers, and academics in 1994. We have collected testimony of those who were deported from Japan and other witnesses, by interviewing them not only in Japan but also in other countries such as Peru, the Philippines, China, and Iran. 
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The Tokyo Center for Mental Health and Human Rights:

The Tokyo Center for Mental Health and Human Rights is a legal advocacy organization for mental health service users in Tokyo.  It was established in March 1986 by a coalition of lawyers, mental health professionals, community workers, patients and families after an infamous violation of patients’ rights at Utsunomiya Hospital. The Center offers various services, including a Hot Line Service, visits to psychiatric hospitals in order to resolve problems of inpatients, and publication of human rights literature. 
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The Center for Prisoners’ Rights Japan 
Tel & Fax: +81(0)3-3259-1558, E-mail: cpr@jca.apc.org
In relation to "I. General Comments" of the Japanese government's report (hereinafter referred to as only "the Report") (from page1)

In relation to Prison matters:

1  Regarding para.1 of the Report, establishing an independent complaints mechanism in prisons has been suspended, since "the human rights protection bill which has the objectives of establishing a human rights committee" seem to be passed at the Diet near the future.  However, there are some obstacles to passing this bill.  We request the Human Rights Committee (hereinafter referred to as only “the Committee”) to ask the government what are the difficulties and what are the reasons for them.

2  Regarding para.2, the Report shows the number of cases handled by the human rights organs under the MOJ in 2003.  The government should provide the detailed statistical data, disaggregated especially, by police station, and prison (for pre-sentenced and sentenced).  Moreover, they should clarify the result of handling of the cases, that means whether the complaints could get any redress or not. 

3  Para.32 and 33 of the Report describe the certain promotion on the human rights education for the correctional officers.  We request the Committee to ask the government whether they can see any change or development on the attitude and mentality of the officers.

In relation to Immigration Detention Centers matters:

4  We urge the Committee to ask the following question : 

Responding to the concluding observations by the Committee in 1998 (para.10)
, why did not the government establish an independent mechanism to investigate the complaints and redress, which was in line with the Principles Relation to the Status of National Institutions (the Paris Principles) (Complaints from detainees are dealt with only under internal procedures of the Immigration Bureau of Ministry of Justice)?
4  Additionally, although para.5 and 6 describe the system of "remedies for unfair treatment by the police or immigration authorities", the government should provide the detailed statistical data on the effectiveness of these remedy systems.

In relation to "II Information concerning the Application of Articles 1 to 27 of the Covenant" (from page 16):

Article 2:

In relation to Psychiatric Institutions matters:
5  Regarding para.60, we urge the Committee to ask the government the following questions:

The government claims that responsibility of providing mental health services have been implemented primarily at the local level by municipalities aiming for more improved services.

So please ask what sort of new services has been created practically since then and how created new services are implemented, especially in the community?

How many total numbers of claims by inpatients have increased after strengthening the function of the Mental Health Review Tribunal (MHRT)?

And how have requests of discharge and of improved treatment increased?

Especially we need to know the number of inpatients who are accepted their request by the MHRT to leave mental hospital and to be able to resettle down the community.  
Article 7:

General matters:

6   Although the government says “In the Japanese legal system torture is strictly prohibited”, the certain acts could not be punished under the Japanese Penal Code and other legislation, as the Committee Against Torture mentioned at para.10
 of its conclusions and recommendations.  In this context, we urge the Committee to let the government clarify whether definition of torture in the domestic legislation including the Constitution and the Penal Code has been interpreted in the same way as the article 7 of the ICCPR.

In relation to Prison matters:

6  In para.138, the Report states only the fact that the UN Convention Against Torture has been ratified in 1999.  Since almost a decade has passed, the government should clarify the details on implementation of the Covenant.  Specifically, the Committee Against Torture adopted its Conclusions and Recommendations as the following regarding prison matters in 2007 for the initial report under the Convention (para.17, 18, and 21)
, then, the government should explain development or obstacles on realization of these recommendations.
In relation to Psychiatric Institution matters:

8  Para. 138 only explains the government motive to have ratified the CAT in June, 1999.  In May, 2007, CAT Committee stresses in Conclusion and Recommendation of para.25 as following:

“The Committee is concerned about the role designated private psychiatrists in private hospitals have in issuing detention order for individuals with mental disabilities, and the insufficient judicial control over detention order, management of private mental health institutions and complaints by patients concerning acts of torture or ill treatment. 

“The State party should take all necessary measures to ensure effective and thorough judicial control over detention procedures in public and private mental health institutions. “
Then we request the Committee to ask the government how the government accepted this recommendation and since then what kind of measures they have taken to achieve it. 

9  Additionally, the government should clarify whether the purpose and the implementation of actual Mental Health and Welfare Law (cf. para.140 of the Report) and Act on Medical Care and Treatment for Persons Who Have Caused Serious Cases under the Condition of Insanity (cf. para.143-146) meet the concept of the CAT or not.
Article 9:
In relation to Immigration Detention Centers issues:

10  We urge the Committee to ask the government the following question on arbitrary and indefinite detention:

Why does the government interpret Article 9 of the Convention as meaning that does not apply to those who are detained under the deportation procedures?  In the 1998 concluding observations of Japan, the Human Rights Committee urged the Japanese government to take measures in order to bring the situation into compliance with Articles 7 and 9 of the Covenant (para.19
).  

However, detention of those who are not suitable for detention, such as those who are sick, elderly, pregnant, minor, asylum seekers and children, continues, and in some cases it lasts more than one year.  Are there any improvement in this regard? 
In relation to Psychiatric Institutions:

11  In para.141 of the Report, there is a statistical data of the MHRT examination but no total number of requests by inpatients.  We urge the Committee to ask the government to clarify total number of requests and its details of discharge and improvement of treatment from year of 2002 to 2006.  

Regarding request of discharge, the number of hospitalization form changed and also practical number of discharged persons who can go back to the community might be necessary to realize the effectiveness of the MHRT.  Moreover, regarding improvement of treatment, specifically, some examples of requests by inpatients and their outcome till now might as well.

12  Regarding para.142, the established period of examination by the MHRT is in principle within one month.  However, there are a lot of complaints.  Thus, we request the Committee to ask the government to clarify the average and the longest period to reach the decisions.  

13  Regarding para.138, the Act on Medical Care and Treatment for Persons Who Have Caused Serious Cases under the Condition of Insanity was put into practice in July, 2005.  The principle of this Law is to prevent re-commit crime and to promote the offenders’ social rehabilitation.  Then, we request the Committee to ask the government what percentage of patients in designated hospitals have already been discharged to the community and whether this result satisfies the government’ expectation or not.

Habeas Corpus
14  Regarding para.178 and 179, in the 64th session, Concluding Observation of the Committee recommended that the government should repeal Rule 4 of the Japanese Habeas Corpus and make the remedy of Habeas Corpus fully effective without any limitation and restriction (para.24
). 
As a result of this recommendation by the Committee, whether the government took necessary measures to review the law or not should be clarified.  If not, the government should explain the reason and what is obstacle factor to review.

Article 10:

In relation to Prison matters:

15  Regarding to para.180, the new Prison Law has been enforced since 2006.  The Committee adopted its concluding observation which raised serious questions of compliance with articles 2, paragraph 3 (a), 7 and 10 of the Covenant, specifically, as the following:

(a) Harsh rules of conduct in prisons that restrict the fundamental rights of prisoners, including freedom of speech, freedom of association and privacy;

(b) Use of harsh punitive measures, including frequent resort to solitary confinement;

(c) Lack of fair and open procedures for deciding on disciplinary measures against prisoners accused of breaking the rules;

(d) Inadequate protection for prisoners who complain of reprisals by prison warders;

(e) Lack of a credible system for investigating complaints by prisoners; and

(f) Frequent use of protective measures, such as leather handcuffs, that may constitute cruel and inhuman treatment
We urge the Committee to ask the government whether they have taken any efforts to reform the above issues and what developments have been achieved and what are remained problems under the new law.

Specifically, the conclusion and recommendation by the Committee against Torture in 2007, raised their concerns on inadequate use of new type of handcuffs and solitary confinement, insufficient medical service and no independent complaints mechanisms. The description from the government should also include their response to these concerns.

16  Para.192 to 231 of the Report includes general situation of prisoners' treatment, however they only include brief overview of the system under the previous Prison Law.  We request the Committee to ask the government to add more information under the new law and ones relating implementation of related provision of the Covenant.

17  We welcome some developments written in para.232 to 235 of the Report.  However, as we stated above, the new Prison Law has been enforced at this time and we can show remained problems and newly found problems even after a series of prison reforms.  We urge the Committee to request the government the current situation under the new Prison Law.

Article 12:
In relation to Refugees matters:

18  We urge the Committee to ask the government regarding refugees matters as follows:

In response to the recommendations by the Committee against Torture, what improvements have been made to the refugee recognition procedures?  Or does the government consider taking measures to improve the procedures that align with the recommendations?

Article 14:

In relation to Prison matter:

19  Under the new Prison Law, in principle, presence by a prison officer is prohibited when a prisoner receive a visit from his/her attorney for legal advice. Same applies to the cases of sending/receiving letters between a prisoner and his/her lawyer.  We request the Committee to ask the government to describe the practice of this principle, for example, what were the circumstances in which the authorities apply the exception of this principle.

20  We request the Committee to ask the government to describe if it is possible for he/she to presence the court and to be provided any legal support for fair trial, when a prisoner sue for any human rights violation.

Article 17:

In relation to Prison matters:

21  We have received some reports that prisoner's friends were not allowed to visit him/her in prison, and a part of letters from friends were blacken.  We urge the Committee to request the government to show the practical standard regarding which case would be allowed or would not be.

Article 20:

In relation to Prison matters:
22  In relation to this article, we request the Committee the following questions to the government:

-- What kind of measures has the government taken for the purpose of preventing from discrimination and prejudice against prisoners by the officers?

-- Has sufficient interpretation guaranteed when a foreign prisoner (who has a difficulty to speak in Japanese) receives a visit from his/her attorney, family, and friends in prison?
� “CAT” of our name means the Convention Against Torture. 


� para.10 of the Concluding Observation by the Committee in 1998:


…… the Committee is concerned that there is no independent authority to which complaints of ill-treatment by the police and immigration officials can be addressed for investigation and redress. The Committee recommends that such an independent body or authority be set up by the State party without delay.


� para.10 of the Committee against Torture’s concern and recommendation in 2007:


Notwithstanding the State party’s assertion that all acts that may be described as “torture” within the meaning of article 1 of the Convention are punishable as a crime under Japanese criminal law, the Committee notes with concern that a definition of torture as provided by article 1 of the Convention, is still not included in the Penal Code of the State party. In particular, the Committee is concerned that “mental torture” as per the Convention’s definition is not clearly defined under articles 195 and 196 of the Penal Code and penalties for related acts, such as intimidation, are inadequate. In addition, the Committee is concerned that the Japanese legislation does not cover all types of public officials, individuals acting in an official capacity, or individuals acting at the instigation or with the consent or acquiescence of a public official or other person acting in an official capacity, such as members of the Self Defence Forces and immigration officials.


The State party should incorporate into domestic law the definition of torture as contained in article 1 of the Convention, encompassing all its constituent elements characterizing torture as a specific crime with appropriate penalties.


� The recommendations regarding prisoners’ treatment by the Committee Against Torture are the following:


Para.17:  The State party should take effective measures to improve conditions in places of detention, to bring them in line with international minimum standards, and in particular take measures to address current overcrowding.  The State party should ensure strict monitoring of restraining devices, and in particular adopt measures to prevent them being used for punishment. In addition, the State party should ensure that adequate, independent and prompt medical assistance be provided to all inmates at all times. The State party should consider placing medical facilities and staff under the jurisdiction of the health ministry.


Para.18: The State party should amend its current legislation in order to ensure that solitary confinement remains an exceptional measure of limited duration, in accordance with international minimum standards. In particular, the State party should consider systematically reviewing all cases of prolonged solitary confinement, through a specialized psychological and psychiatric evaluation, with a view to releasing those where the detention can be considered in violation on the Convention.


Para.21 The State party should consider establishing an independent mechanism, with authority to promptly, impartially and effectively investigate all reported allegations and complaints about acts of torture and ill treatment from both individuals in pre-trail detention at police facilities or penal institutions and inmates in penal institutions. The State party should take all necessary measures to ensure the right of inmates to complain can be fully exercised, including lifting of any statute of limitations for acts of torture and ill treatment, ensuring inmates may avail themselves of legal representation to file complaints, establishing protection mechanisms against intimidation of witnesses and reviewing all rulings limiting the right to claim compensation. The State party should provide detailed statistical data, disaggregated by crime, ethnicity, age and sex, on complaints relating to torture and ill-treatment allegedly committed by law enforcement officials and on the related investigations, prosecutions, and penal or disciplinary sanctions.


� para.19 of the Concluding Observation by the Committee in 1998:


The Committee is concerned about allegations of violence and sexual harassment of persons detained pending immigration procedures, including harsh conditions of detention, the use of handcuffs and detention in isolation rooms. Persons held in immigration detention centres may remain there for periods of up to six months and, in some cases, even up to two years. The Committee recommends that the State party review the conditions of detention and, if necessary, take measures to bring the situation into compliance with articles 7 and 9 of the Covenant.


� para.24 of the Concluding Observation by the Committee in 1998:


The Committee is concerned that rule 4 of the Habeas Corpus Rules under the Habeas Corpus Law limits the grounds for obtaining a writ of habeas corpus to (a) the absence of a legal right to place a person in custody and (b) manifest violation of due process. It also requires exhaustion of all other remedies. The Committee is of the view that rule 4 impairs the effectiveness of the remedy for challenging the legality of detention and is therefore incompatible with article 9 of the Covenant. The Committee recommends that the State party repeal rule 4 and make the remedy of habeas corpus fully effective without any limitation or restriction.
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