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1.- Article 4 . Emergency measures: the antiterrorist legislation
Many governments all over the world -among them Spain- have used the international consensus on the priority of combating terrorism to justify ancient measures, laws and practises and develop new ones. As reaffirmed by the United Nations Commission on Human Rights in its resolution 2001/37 "all measures to counter terrorism must be in strict conformity with international law, including international human rights standards". Security and emergency measures and practises have been taken in Spain the last years, derogating some of their obligations under the Covenant on Civil and Political Rights, which have had a high impact in the enjoyment of human rights and public freedoms of the Basque population.  

We would like to draw the attention on these special measures developed, as publicly have been stated, to confront the violent activity of Basque armed organisation ETA and the severe impact they have in the civil and political human rights in the Basque territory. Thus, the last years a permanent and undeclared state of emergency has been implemented in the Basque country, which has affected the activity of the three powers of the Spanish administration: the executive, the legislative and the judiciary. 

Besides the laws and practices that come from the time of the dictatorship, without deep changes, in the last years there has been a frantic legislative activity that has reformed the corpus normative “exceptionalizing” it for cases referred to political dissidence in the Basque Country. 

The Spanish Constitution, pillar of the juridical and political system introduces the first exception. In the articles 1 and 14 states the absolute principle of “equality in front of the law”. However, a little bit later, the Chapter V if the Title I deals with the “suspension of the rights and freedoms”, declaring in is article 55 that they can be “suspended for those determined people, in relation with investigations corresponded with the actuation of armed organisations or terrorist elements”. The Constitution corrects itself and introduces the concept of the exceptionality that we will refer to. 

The internal rules and laws must be in deep connexion with the criteria established in the Constitution. Thus, from the moment it came into force until today the Spanish state has concentrate to provide to the police and security forces with a space, physical and temporal to deal with people arrested under the suspicion of being terrorists, without the interdiction of anybody outside the police investigation. In this regard, during the decade of 1978 to 1988 different laws introduced successively new and extraordinary faculties for the treatment of the diffuse collective that the Penal Code of 1995 refers to as “those that belonging, acting at the service or collaborating with armed gangs, organisations, or terrorist groups having the goal of subvert the constitutional regime or seriously alter the public peace”
.  

But it is not only a matter of the legislation, but the practises of the Security Forces of the state, based in the exceptional powers of the executive for this regard, will have a unlimited frame of actuation. In the roots of this praxis is the so called Plan ZEN- Zona Especial Norte, designed in 1983 as a governmental plan of counter insurgency. According to this document a Basque citizen can be considered a suspected terrorist taking into consideration the social or political activity in which he participates, if he or she visits prisoners or just the way he or she wears -physical appearance-. If the police transmits to the judge that there is a slight suspicion against somebody –without providing further explanation or without pointing the reasons of being suspicious -the judge will authorize entering and investigating this person’s house. No proves are necessary. Things have not changed very much in the last years. 

After the reform of the Penal Code in 1995, the so called “Code of the democracy” that substitutes the Francoist Code of 1973, obsolete, a catalogue of new crimes and sanctions has been introduced. The tendency has been clearly directed to establish an antiterrorist legislation inside the ordinary legislation, using the technique of the article “bis” to introduce new and stricter crimes of terrorism. The general characteristic of these new penal types is the extension to further sectors of society and the aggravation of the sanctions for the authors. That Code of 1995, with a will of permanence and stability started to suffer modifications in permanent connexion with the needs of the “war on terrorism”.

So that, the Statutory Law 5/2000, of 12th of January reforms the Penal Responsibility of Minors related to crimes of terrorism, preceded by the harsh remark of President Aznar that “before treating them as minor must be considered terrorists” and that was criticised by the Committee on the Rights of the Child of United Nations
 for the treatment dispensed to the children, many times more severe than for adults. A new crime of cheering the terrorism is created with the Statutory Law 7/2000 of 22nd of December, as a soften crime than apology but much ambiguous and wider and with a serious impact in the freedom of expression. There is a new redaction for the crime of injuries or calumnies to members of the Forces of Security of the States, article 504.2º and doing it more extensive through Statutory Law 1/03 that regulates the crime of insults to members of the local assemblies. There is introduced the Statutory Law 3/30 for the development and implementation of the European arrest warranty deleting all the guaranties and the mechanisms to defend human rights through the ordinary extradition processes. Other reforms have interfered with the living conditions of the Basque prisoners as the one introduced by the Statutory law 4/03 forbidding to this collective to study in the Basque university but, moreover, the Statutory Law 7/03 of 30th of June related to the Measures for the Entire Fulfilment of the sentences, preceded by the famous “they will rot in prison” of president Jose Maria Aznar. This reform affects to the maximum period of prison punishment, changing the limit from 30 to 40 years in prison for prisoners accused of terrorism, taking other provisions to reject their access to freedom for other benefits or humanitarian reasons. 
Here we should include the Statutory Law 5/03 that creates the Central Court for Penitentiary Monitoring, that centralised in the antiterrorist Court Audiencia Nacional the knowledge and control of the living conditions and fulfilment of sentences of the prisoners accused of terrorism, in detriment of the competences of the ordinary judges of the place where the prison is –the Province Courts for Penitentiary Monitoring-. This reform was bitterly criticised by many sectors of the judiciary and the human rights defenders as a breaking-off of the principle of the natural judge of the place where the facts are happened, and now, this control will be centralised in a highly politicised tribunal. 
But still, one of the legal previsions that have a serious impact in the civil rights of the detainees is the regime of incommunicado detention, reformed by the Statutory Law 15/03 of 25th of November that enlarges this period from 5 to 13 days that we will mention later. 
Referring to the administrative legislation, we should mention the reform of the Statutory Law 6/2002 of 27th of June of the Political Parties, whose effects will comment later but, in the name of the “war on terrorism” has deeply affected the political activity and the democracy. 

Just to give an example of the way this antiterrorist policies have operated for many years, Human Rights Watch
 examined “aspects of the antiterrorist regime in Spain that violates the obligations taken by Spain with the international human rights bodies”. In concordance to that, the non governmental organisation states that although their report “examines the repercussions of the antiterrorist legislation in Spain related to the rights of the detainees in connexion with the international terrorism, […] all our conclusions and recommendations are applicable to all people arrested and accused in regard of those antiterrorist dispositions. Many of our concerns have been previously raised previously by international and national organisms of human rights related to the treatment to presumed members of ETA”. 

Regarding the issue of the wide interpretation of the crime of terrorism the Special Rapporteur on the protection of Rights while Countering Terrorism, Mr. Martin Scheinin in his draft report after his visit to Spain stated that “provisions of the relevant section of the Penal Code (articles 572-580), including the reference to "any other crime" in article 574, the notion of "collaboration" in article 576 and the amended provision of article 577 on street violence, however, carry the risk of a "slippery slope", i.e. the gradual broadening of the notion of terrorism to acts that do not amount to, and do not have sufficient connection to, acts of serious violence against members of the general population”
.

2.- Article 6. Right to life. Extrajudicial, arbitrary or summary executions, enforced disappearances: the dirty war against ETA

The Spanish state has resorted to this mechanisms, mostly in the decade of the 80s when, besides the arbitrary, summary or extrajudicial executions operated by the Security Forces we should add the actuation of death squads, directly linked or promoted by the administration and with the active participation of agents of the administration.  

In regard to the first group mentioned, there have been dozens of victims of the so called “shoot to kill” policy, in technical words, extrajudicial, arbitrary or summary executions. After the last report of the CCPR in 1996 there have been cases of suspected members of ETA that have appeared executed in strange circumstances. That is the case of Josu Zabala Salegi who appeared killed in a mountain with a shoot in his heart the 27th March 1997. The official version was suicide, as it was in the case of José Luis Geresta Mujika. His corpse was found the 20th  March 1999 in similar circumstances with a hole in his temple, but with other elements that could contradict the official thesis. The last case took place the 13th June 2004 when the Basque autonomous police shoot to kill Arkaitz Otazua. Those cases never have been appropriately investigated and the authors never brought to justice.

Still there are two cases of members of ETA disappeared in strange circumstances: Eduardo Moreno Bergaretxee and Jose Miguel Etxeberria. In 1985 appeared two corpses buried in a pit in Bussot, Alicante. Ten years later the corpses are identified as Jose Antonio Lasa and Jose Ignacio Zabala. The Supreme Court condemned the general of the Civil Guard responsible of the antiterrorist fight in Gipuzkoa Rodriguez Galindo, as well as the Spanish civil governor in this province José Ramón Goñi Tirapu for the crimes of torture and killing of the two Basque citizens, setting the punishment in seventy years of imprisonment. Just to mention that after serving 5 years of prison the 1st October 2006 Rodriguez Galindo was released. 

The justice never charged the authors of those crimes with a crime of terrorist organisation, but there are many other examples of this paramilitary activity with the participation or collusion of the members of the administration: Alianza Apostolica Anticomunista (Triple A), Anti Terrorismo ETA (ATE), Grupos Antiterroristas de Liberacion (GAL), Batallón Vasco Español (BVE)- have caused dozens of deaths. The Spanish justice has investigated insufficiently these cases and has shown a special apathy to the victims of the state terrorism. Nevertheless, important members of the government of Felipe Gonzalez appeared involved in those acts, even the actuation of those groups and specially the GAL acted with impunity. The Supreme Court in the decision  STS 2/1998 condemned many politicians and members of the security forces for the case of the kidnapping of Segundo Marey, included the minister of Home affaires José Barrionuevo and the secretary of the state for the security Rafael Vera. They have served short periods of time in prison, before being definitively released on may 2001 by the indult of the Government. In fact, a problem linked with this phenomenon is the lack of recognition, reparation and rehabilitation of the relatives of victims of the extrajudicial, arbitrary or summary executions, kidnappings and enforced disappearances from forces and agents of the government. 
3.- Article 7. Torture and ill treatment: the incommunicado detention
Spain has signed and ratified the most important international covenants and conventions against torture
. However, Spain has failed to respect their contents, meanly, using incommunicado detention in accordance of the previously explained “antiterrorist law” which allows the existence of torture. 

The total figures in the reports made by the Basque Group Against Torture –Torturaren Aurkako Taldea- around 7.000 Basque citizens would have been tortured in the last 30 years, 5.000 of them would have submitted a formal complaint before the Spanish Courts. To support this figure, institutions like the office of the Special Rapporteur on the question of torture of the United Nations or Non Governmental Organisations like Amnesty International have reported concrete cases of torture of this nature. In the case of higher institution of the Universal system to deal with the issue of torture, the office of the Rapporteur on torture mentioned 17 cases of Basque citizens tortured in the report of 1996
, 5 cases in the report of 1997
, 5 cases in the report of 1998
, 2 cases in the report of 1999
, 9 cases in the report of 2001
, 57 cases in the report of 2002
, 47 cases in the report referring to 2003
, 13 cases in the report of 2004
13 cases in the report of 2005
, 4 cases in the report of 2006
. Of course, this office only mentions some examples, without the intention of being exhaustive.  

The report submitted by the Special Rapporteur on Torture Theo van Boven to the Commission on Human Rights in February 2004
, compiled after his visit to Spain from October 5 to October 10 in 2003, recognises that “torture is not systematic in Spain, but the system as it is practised allows torture and ill treatment to take place, especially in cases of people placed in incommunicado detention in relation to terrorist activities”. The system that the Rapporteur refers to is the anti-terrorist legislation integrated within present Criminal Law
 that allows the secret detention for an extent of five days for suspects of terrorism: “the detainee or prisoner, whilst being held incommunicado, will not enjoy the rights laid down in the present chapter”. As stated by the Committee Against Torture of the United Nations in its last analysis to Spain
 the rights that will be suspended are the following ones: “during this period, the detainee has no access to a lawyer or to a doctor of his choice nor is he able to notify his family. Although the State party explains that incommunicado detention does not involve the complete isolation of the detainee, who has access to an officially appointed lawyer and a forensic physician, the Committee considers that the incommunicado regime, regardless of the legal safeguards for its application, facilitates the commission of acts of torture and ill-treatment”. 

After this experience, in the last years thousands of Basque citizens
 –many of them not involved in terrorist activities but so sentenced by the Court- have denounced having suffered different methods of torture by all police bodies acting in the Basque territory –Civil Guard, National Police and Basque Autonomous Police-. The Committee for the Prevention of Torture of the European Council
 states that “as already indicated, the CPT delegation interviewed a number of people detained in recent months on suspicion of terrorist-related offences. Certain of them alleged that they had been ill-treated while held in the custody of the National Police and the Civil Guard. Their allegations included blows to various parts of the body and, in some cases, more severe forms of ill-treatment. They later included allegations of asphyxiation by placing a plastic bag over the head and, in the case of people detained by the Civil Guard, electric shocks. As in other previous visits, the delegation gathered ample evidence, including some of a medical nature, consistent with allegations of ill treatment received by it”.

Different mechanisms and official bodies of the international community have assessed the situation through a variety of instruments -visits, analysis of information provided by the authorities, obtained by the bodies themselves or received from NGOs...- and have issued recommendations to Spain
. Theo van Boven expressed his concern at “the high level of silence which surrounds this issue and the refusal of the authorities to investigate allegations of torture”. The few cases that have been investigated and brought to a sentence have finished with the indult to the torturers, provoking the lack of recognition and reparation to their victims. The Special Rapporteur refers to the responsibility of the authorities themselves to create a climate of opinion which opposes torture. To this end, they should “officially and publicly reaffirm and state that torture and cruel, inhumane or degrading treatment are prohibited under all circumstances”. He includes in his recommendations the elimination of the five-day period of incommunicado detention, as it “crates conditions which facilitate the penetration of torture, and which in itself may constitute a form of cruel, inhumane degrading treatment or even torture”. 

No step has been taken by the Spanish authorities on it, no implementation of these recommendations as demonstrated the follow-up reports of the current Special Rapporteur on Torture Manfred Nowak
. Moreover, the Statutory Law 15/2003 of the 25th of November, instead of eliminating or shortening the period of incommunicado detention, has enlarged this period to another eight days of incommunicado detention, this time not in police custody but in prison. In the last year 2006 there were two proposals submitted to the Spanish Congress
 backed by almost all the minority groups in Congress parties, demanding the abrogation of the incommunicado detention regime and revise the use of remand in custody for citizens accused of “terrorism”. Votes from the PSOE –party nowadays in the government- and the PP –first party of the opposition- blocked the proposal. The PSOE argued that these exceptional rules are “a security guarantee in the struggle against terrorism” and the PP even defended the extension of the incommunicado detention period to a total of 13 days implemented by this party in 2003 and boasted that “we are proud of this reform and the good results it is achieving”.

4.- Article 9. Arbitrary detention and remain in custody –pre trial detention

As we have mentioned before, the practises of the Security Forces of the state, based in the exceptional powers of the executive for this regard, will have an unlimited frame of actuation under the slightest suspicion against large sectors of population in the Basque Provinces. Large police operations with dozens of people arrested and homes and premises researched, with the lately release of most of the detainees have often occurred with different cautionary previsions. But the damage is already done. 
Throughout the following lines we shall briefly deal with the issue of pre-trial detention –remand in custody- and its application, especially in the case of citizens accused of terrorism. The ordinary pre trial detention is regulated in articles 503, 504, and 505 of Spanish Criminal Law
. The general rule is that “it should not last beyond what is necessary”. However, the law allows the possibility of an extension for up to four years, in exceptional circumstances, which are not detailed or limited. The law offers the judge this possibility for cases which, generically “make it foreseeable that the case will not be tried within the said periods or the accused may abscond from the action of justice”. In practice, terrorism cases, which have a special definition and are dealt with in a special antiterrorist court, the Audiencia Nacional, composed by special investigation judges, are continuously constrained within this arbitration; so the term of four years remand is ordinarily applied against Basque citizens who are generically accused of terrorism. Many of the accused have later been sentenced to terms of prison which are shorter than the actual time they have spent in jail awaiting trial. Others have been acquitted, with no reparation measures being granted. In other cases, though less usual, suspected terrorists have been released on bail after the four year term is up and still pending trial and they have later been summoned by the court.

In specific cases of people accused of participating in social or political organisations –we will refer to this specifically in the chapter related to political rights- remand in custody has been passed in a profuse and systematic way for the term of four years. Furthermore, as we have consistently pointed out, the accused were involved in completely legal, public and peaceful activities. Their arrest and time in jail is in itself punishment in advance, an added punishment, which is also aimed at preventing these people from continuing their social, political, cultural work.

The Committee on Human rights in the report on the situation of human rights in Spain -CPR/C/79/Add.61 April 1996, paragraph 18- stated that: "The Committee recommends […] invites it to reduce the duration of pre-trial detention and to stop using duration of the applicable penalty as a criterion for determining the maximum duration of pre-trial detention". This issue is a current affair. 
5.- Article 10. Dignity of the persons deprived of their liberty: 

- The dispersal policy of the Basque prisoners 

In this paragraph we will referred to the group of 570 Basque citizens –both in pre trial detention or serving their sentences- that are in prison in Spain and suffer special measures that affect their living conditions due to their alleged connexion with political crimes. The most evident measure and the core of this special treatment is the so called “dispersal policy”. The prisoners find themselves dispersed throughout 52 Spanish jails, some of which are thousands of kilometres from the Basque Country, whilst only 18 are in jails in the Basque Country. They are continuously transferred from one prison to another, and it is very unusual for a prisoner to be a prolonged period in the same prison. This policy depends exclusively on the General Direction of Penitentiary Institutions which in an arbitrary manner decides where to locate the prisoners. Diverse justifications have been offered to justify the application of these measures –the benefit to the prisoners themselves, as it facilitates their reinsertion in society, problems of space and location in the Basque jails, security problems to have them together…- but they are just excuses to hide an arbitrary and abusive treatment in opposition to the domestic
 and international
 rules of treating people under custody. 

The prisoners have solicited many times to be regrouped in prisons in the Basque Country, to be brought to prisons which are closer to their homes. This is a policy that has a high impact also in their relatives that must travel long distances to visit them. But the dispersion of Basque political prisoners around the Spanish States has not merely brought about their placement hundreds of kilometres from their place of origin; it has been accompanied by measures and punishments far from the mere fulfilment of the sentence. It supposes an evident denial of elemental rights that protect someone under custody which has been made in different International declarations and Conventions about human rights. The distance from their place of origin and isolation of the prisoners among them constitutes in many cases a source for harassment and aggressions against the Basque prisoners, both physical and psychological, by the guards of the prisons or other prisoners belligerent for political reasons with the Basque prisoners. They also have to accept arbitrary and violent personal searches in their cells. A special impact has the difficulties to fulfil the right to health or the effective medical assistance and development of the therapies, specially the psychological diseases. We should mention also the breach of the right to defence as defendants included in the same summary can be separated by hundreds of kilometres of distance. The right to education is impeded as the Statutory Law 4/03 reformed on 2003 introduces that the Basque prisoners are not allowed to study in the Basque public university. They have important problems to communicate with the relatives, subjected to constant control, and high restrictions to have visits from friends. In many cases they have prohibited the use of the Basque language in communication with the families, having a special impact in those young relatives who do not speak other language. 

This policy has brought that 22 Basque prisoners have dead in prison for different reasons and 16 relatives has lost their live in traffic accidents when travelling the long distances to visit the Basque prisoners. In front of this figures, the Special Rapporteur on the question of torture, Theo van Boven
 recommended that “in assigning prisoners from the Basque country to prisons, due consideration should be given to maintaining social relations between the prisoners and their families, in the best interests of the family and the prisoners' own social rehabilitation”. The same opinion is shared by several Non-Governmental Organisations and Human Rights Institutions. We can emphasise, among others, the Report of the Human Rights Watch of April 1992, few time after this policy started which mention that “the location of the prisoners in prisons far from their homes must cease. In any case the transfer to such  far places can not be used as a punishment measure”. Also the CPT
 states that “humanitarian considerations, and the objective of social reintegration are enough in order the prisoners to serve their sentence in the regions where their families live and where they have social links”. 

- The right to access to freedom of the Basque prisoners

In recent times a number of changes in law, in jurisprudence and in court jurisdictions have restricted even further the right to access to freedom of prisoners who have finished serving their sentences and who, according to the law should be released.

The reform introduced by Statutory Law 7/2003 for full serving of sentences increased the limits to the time term to access to freedom, the access to the regime of 3rd degree and the way to count remission. This reform introduced, in its article 76, the extension of the limit of serving the sentence to 40 years for crimes of terrorism. It means that there is a Life Sentence in the Spanish legislation without declaring it. 



But another exceptional element for concern is the new interpretation introduced by the Supreme Court in order to create jurisprudence in the so called “doctrina Parot”. Article 70.2 of the 1973 Penal Code set the maximum time in prison at 30 years, this time could be reduced through remission (i.e. time deducted from the sentence for reasons such as good behaviour, attending workshops, studying…) that was calculated on that maximum serving time for people who had received sentences above 30 years, therefore time was discounted from those 30 years, not for the total of the sentence. In 1995, the Penal Code was amended eliminating remission, due to the increase in repression sought by the main Spanish political parties, who advocated Basque prisoners should serve their sentences in full. However, prisoners convicted under the previous Penal Code still benefited from remission, until the Spanish Supreme Court decided, in verdict 19/72006, that remission should be calculated on the total sentence passed –in some cases hundred of years- and not on the maximum serving time of 30 years. In practice, this cancels remission altogether. Several prisoners that had received the date for their release in few months in consideration of the prior legal interpretation will have to serve 10 or 12 years more until they complete the 30 years limit. This new jurisprudence of the law which is being both systematically and retroactively applied has become known as “Parot Doctrine”, referring to Unai Parot, the first prisoner against who it was applied. 

6.- Article 14 and 26. Right to a fair trial and the independence of the judiciary

The last times we have noticed a development of the use of criminal justice justified as a counter-terrorism necessity, but in fact, extending this definition to areas that have nothing to say with it. We have perceived a judialization of the political life, with intromissions of the judiciary in the everyday political debate and in the other way round, the politization of the judiciary, with decisions taken under political pressure or taking into account facts or elements of a political nature rather than a judicial one. The involution in this field is a concern of most of the human rights organization in the Spanish state, as been declared in different statements.
It is the Spanish Audiencia Nacional the most evident example of the politization of the judiciary and the collusion of the executive and the judiciary. This Court was created by the Real Decreto-Ley 1/77 to substitute its predecessor, the Francoist Tribunal de Orden Público, and inherits its functions and many methods of work.

As before explained, the competency of the Audiencia Nacional
 falls back in cases of crimes committed by suspected individuals involved in armed organisations or related to terrorist or rebel elements, and for those who in any way co-operate with the actions of those groups. The article 62 of the Organic Law established the Audiencia Nacional, as a judicial body made up of various courts and sections with jurisdictional competency in the whole territory of the Spanish State and specialised in acts widely defined as terrorists. This way to assign competency breaks the principle of natural judge -those competent to know about the facts in function of the place of the commission of the acts- giving competency in hearings of terrorist acts to this single special court in regard to the topic, centralized and based in Madrid. 

It is in this atmosphere where this judicial body becomes the fundamental mechanism in the antiterrorist struggle. In consequence, the judges and magistrates working there are under continuous pressure from and due to political interests.

We would like to remark the lack of impartiality and independence of this Court through two elements:

The investigation judges of the Audiencia Nacional grant the Security Forces the faculty to arrest suspected terrorists under incommunicado detention. They do not take care of that situation and if eventually they have the evidence that the detainee has suffered torture –because the physical evidences show that or because he relates so in his testimony- they do not take any measure to investigate or to put that information in the appropriate tribunal. All the international bodies that have examined the situation of torture in Spain have mentioned the lack of judicial initiative to investigate and punish torture. Just to give some examples Alvaro Gil Robles, the European Commissioner for Human Rights
 urges “to investigate rapidly and thoroughly all allegations of torture or ill-treatment, and deaths of detainees in police stations, premises of the Guardia Civil and other police authorities, applying where necessary the appropriate disciplinary and criminal sanctions”. The Committee Against Torture in its analysis to Spain
  “expresses its concern at the substantial delays attending legal investigations into complaints of torture, which may lead to convicted people being pardoned or not serving their sentences owing to the length of time since the offence was committed. This further delays the realization of the rights of victims to moral and material compensation”. In fact in the few cases that it has been possible to achieve a condemnation against the torturers, they have quickly received the pardon of the government and promotion in their posts. We can not finish this paragraph without mentioning the importance of the statements taken under torture in the trials held in the Audiencia Nacional as proves in condemnatory sentences. 

In the previous chapter we have explained the involvement of the Audiencia Nacional in the investigation and prosecution of legal and public activities, in a new an expanded interpretation of the term of terrorism, and its total lack of independence –the so called 18/98 proceeding. This new and extensive interpretation was not pacifically widespread in this Tribunal. The thesis that all that movement of social, political and cultural organisations are ETA had at the beginning, in 1998, the opposition of the 4th Section of the Penal Court inside the Audiencia Nacional that in a permanent way, opposed and threw out the actuations taken under that thesis as considered “non sufficiently proved”. The attitude of 4th Section has involved an undeniable disqualification of the instruction of proceeding 18/98 and next ones. It was a high obstacle to develop a case with evident political background. In December 2001, in proceedings that had nothing to do with these cases, the 4th Section makes a new resolution in which they proceed to release on bail a person accused of the crime of drug trafficking that later fled. A campaign begun against this Court and from the media, from political parties, the magistrates of this Court are being accused of lack of technical capacity, of fear and even of having received some type of compensation. A proceeding of an administrative, disciplinary nature started with the adoption of a measure of absolute consequences: the suspension of the magistrates from their jurisdictional functions for a period of six months and the substitution for others that had completely different criteria than the formers. The thesis that the social movement is ETA had put out all the obstacles. 

The rapporteur on Independence of the judiciary, Param Cumaraswamy got awareness of this situation as sent an urgent appeal to the Spanish government related to the removal of the Fourth section, considered an attack to the independence of the judiciary for political interests.

But it is not the only opinion against the Audiencia Nacional. The Human Rights Committee
 “expresses concern at the maintenance on a continuous basis of special legislation under which people suspected of belonging to or collaborating with armed groups [...] are judged by the Audiencia Nacional without the possibility of appealing”. Mr. Martin Scheinin, Special Rapporteur on the protection of Rights while Countering Terrorism, in his draft report after his recent visit to Spain “calls the attention of Spanish authorities to the latter finding, especially because of the existence of multiple factors that in the context of Spain highlight the risk of a "slippery slope": the classification of crimes as terrorist ones […], replaces the jurisdiction of the territorial criminal court by the jurisdiction of the Audiencia Nacional, a specialized court with nationwide jurisdiction, and results in aggravated penalties and often also modifications in the rules related to the serving of sentences
.
7.- Article 19, 21, 22 and 25. The violation of Political rights: 
In the last ten years we have witnessed a set of legislative measures and judicial new practices that conduct us to conclude that political freedoms have seriously been violated in the Basque Country. As we mention before, there has been an attempt to extend the accusation of terrorist to cultural, political and social Basque organisations, newspaper and enterprises of the field of public communication, political parties and electoral candidatures that until that moment were working publicly, legally and freely and this activity was tolerated for decades by the Spanish administration. With these measures, they have violated the freedom of expression and opinion, the rights of association and the right to participate in democratic elections. This has also affected the civil rights of hundreds of political activists and human rights defenders who have been arrested, sometimes very violently, just for carrying out social, political or cultural activities which make the Spanish state uncomfortable. 

- Freedom of expression and association: the extension of the crime of terrorism to political, social and cultural activities: The 18/98 process and the penal legislation “of the enemy”
On May 25 1998 the Central Investigation Court nº 5 at the antiterrorist Audiencia Nacional Court began a series of penal proceedings against a large number of grassroots organisations, social movements, businesses and media in the Basque Country. In time this series of proceedings has become known as Legal Proceedings 18/98 and others that instead of being a single case, is a whole host of legal proceedings made up of several cases and other pieces:  

· Case 18/98 against several private companies among them the newspaper Egin and Egin Irratia, the legal European Xaki Association for the international solidarity, the legal monthly magazine “Ardi Beltza”, the political organization Ekin, and Joxemi Zumalabe Foundation for the improvement and assistance to the social movement.

· Case 18/01 and Case 15/02 against the youth organizations Haika and Segi.

· Case 33/01followed against the organizations of human rights and solidarity with political prisoners Gestoras Pro Amnistía – Askatasuna.

· Case 35/02 against many social and cultural associations liked to Batasuna that led to the illegalization and suspension of all the activities of the political party.

· Case 44/04 related to the newspaper Egunkaria

· Case 6/03 that banned of Udalbiltza, institution composed by elected city majors and councillors from all the Basque territories. 

Although formally they are independent from each other, all the said proceedings have the same characteristics, follow the same line of reasoning and, therefore, it is possible to define it as one single macro-case. There are a number of reasons for this macro case to be portrayed as a unity and to consider and analyse all the issues and actions within it as such. The main reasons are:

- Identical line of argument. Rather than a change in the penal legislation, these proceedings are based in a new interpretation on the nature of the activity of many Basque associations and organisations. The investigation judges of the special Antiterrorist Court have considered that all those accused and the organisations, associations and political parties affected belong to ETA. It contrasts with the tolerance that the Spanish judiciary had observed with all this groups before 1998.

- The type of people charged with the alleged crimes. They all belong to political organisations or grassroots associations, in various fields of work –communication, social, political, cultural, in the field of human rights…- in the organisations affected, and they carried out their work publicly, transparently, and were usually well known for it.

- Identical evidence. The main element of proof on which the Court bases its actions is what has been called the expert intelligence piece of evidence. These legal proceedings do not attempt to find evidence on clearly criminal events committed by concrete and individualized people. Quite to the contrary, the basis for the proceedings is an –conditioned and often incorrect- ideological and philosophical reinterpretation by the police of a large amount of documents, public statements and activities of these organisations to connect them with the violent activity of ETA. The suspicions on which the charges are based are not criminal activity but in ideological speculations. The situation could be explained as the German lawyer and observer in the hearings, Martin Poell manifested to the media
 “we have known about cases without evidence, but this is the first case that does not even have crimes”.

These processes have provoked the impact, first of all in the rights of the arbitrarily arrested and imprisoned people: spokespersons of the above mentioned organisations, social campaigners, human rights defenders, militants in cultural activities, journalists or directors of newspapers…  In general terms, since these proceedings got up and running there have been 276 people brought before the courts with 125 of them being held. Of all them, 102 have been imprisoned, spending between a few days and the limit for pre-trial detention permitted by the Spanish legislation –four years- without trial. The bail charged reaches millions of Euros, (from 3,000 Euro to 150,000 Euro). Some of the citizens arrested have denounced being tortured during the detention due to the exceptional nature of the legislation that is being applied, known as anti-terrorist legislation, that offers the police the possibility to proceed in secret detention for a term of five days without the possibility to contact with their lawyers, doctor or family. The Rapporteur on Torture, Theo van Boven has taken into account the cases of Mikel Egibar, Nekane Txapartegi, Martxelo Otamendi, Peio Zubiria, Txema Auzmendi, Iñaki Uria, Xabier Oleaga and Joan Maria Torrealdai-. The statements taken under torture have been use for the bases of the accusation. 

All these measures mean an evident restriction in the freedom of people, not to talk of the aggression to the honour and dignity of the person with the criminalisation of their work. Moreover, the system of investigation used is special, in the sense that they have used investigation methods and made interventions in flagrant violation of the right to intimacy and privacy. 
However, it is the freedom of expression and association what we would like to point out in this chapter. On 15 of July 1998, agents of the National Police made a new and definitive search in the headquarters of the EGIN newspaper –with a distribution of 45.000 copies everyday- and the radio station EGIN IRRATIA, under the accusation that both integrated the financial framework of the organization ETA and were but a mere tool for the organization to carry out its activity. Within this operation the closure of both media were ordered, together with its production and printing facilities. It lasts until now. To the time we write this report there is not a judicial decision to justify the closure of both media enterprises.

The daily "Euskaldunon Egunkaria", entirely published in Basque language and with approximately 15000 copies distributed daily throughout the Basque Country, was closed on the night 20th  February 2002 and ten people who held different levels of responsibility in its editing and management were arrested under the generic accusation of "belonging to or collaborating with armed group". They later denounced have being tortured by the Civil Guard. The premises and offices of the newspaper were closed and its assets frozen. Even many requests have been done from their lawyers to ask for the right to the defence, up today there has not been a trial to exert the right to defence.  

But many other organizations –above mentioned- have been declared illicit or illegal without a trial where they have the opportunity to defence themselves. Just in the case of the youth organisation Haika-Segi there has been a decision by the Audiencia Nacional: On 19/02/2005 the Audiencia Nacional issued a decision whereby it stated the youth organisations Jarrai, Haika and Segi are not terrorist organisations because they do not use weapons or explosives, although the Court did declare them illegal and sentenced 24 young Basques to between two and half years and three and a half years in prison. This decision was appealed by the defence and the Prosecution, for different reasons, before the Supreme Court. The Prosecution, specifically, defended its aim was to obtain new jurisprudence which could be applied in other proceedings. On January 19 2007, the Supreme Court published its decision. Indeed, three of the judges believe these organisations are “illegal associations which amount to a terrorist gang, organisation or group” and gave 23 young Basques 6 years in prison whilst they acquitted one. A further two members of the Tribunal voted against this decision. Criticism of the Supreme Court ruling has come from juridical and social quarters, due to its harshness and because of the legal controversy it causes: how is it possible to define the youth organisations as “terrorist organisations” when in the proven events section of the Audiencia Nacional ruling Nº27/05 of June 20, 2005, no activity remotely related to weapons or explosives is ascribed to any individual, when not even any violent activities were proved? This is only possible by applying a Penal Code for the enemy and because of the extension of the interpretation of the crimes of terrorism to the legal political and social activity. As August Gil Matamala, president of the Association of Democratic Lawyers –AED that participated as observer in the hearing, stated publicly
 "they did not find arms, nor explosives, they did not prove violent actions against the defendant of the Haika-Segi case, but they have condemned them as members of a terrorist organisation. They have invented a new concept, the terrorism without arms. This is the collapse of the criminal system”. 

A similar decision was taken after the public hearing of the case 18/98, against 52 people who have participated in the businesses and public associations with a crime of “belonging to a terrorist organisation”. On these bases, the Court has imposed 4 to 19 years depending on the consideration of “collaboration” with or “membership” of an armed group for the defendants, among them the persons prosecuted for their relationship with the Egin newspaper’s board of directors faced the higher petitions. As the international observers that participated in the trial stated “the Third section of the Penal Court of the Audiencia Nacional, has identified itself with the priorities of the antiterrorist policy of the state and acts in consequence, not looking for facts but looking for the way to adjudicate a penalty in terms of revenge”. Besides the mention to the lack of guaranties during the process and the appearance of statements taken under torture as basis of the sentence, the international observers considered in their conclusions that “the sentence shows an aim to prosecute social, political, cultural, journalistic activities that are legitimate, legal, public and transparent. This “sentence of war” supposes a milestone, as it establishes that the political intentionality, the ideological motivation, is sufficient to consider a crime of terrorism. It supposes the viability of the concept of “unarmed terrorism” or even “peaceful terrorism” that until now was only a mere laboratory hypothesis”. 

- The right to vote and to be elected: the reform of the Law of Political Parties

On 19th February 2002 the Spanish government proposed various measures -in fact, six- to the commission for the Pursuit of the Anti-terrorist Pact. Undoubtedly the best known because of the great controversy which it caused was the reform introduced by the Statutory Law 6/2002 of 27th of June, which reformed Law 54/1978 of December 4th of Political Parties. It is an administrative law, not penal legislation that regulates the access to the Registration of the political parties, and through it, their participation in the elections and, more widely, in the democratic debate. It is sufficient to say at this point that, the said law was established with the clear and stated aim of proceeding to ban what is known as the pro-independence left, which at the moment of passing the law took the form of the political party Batasuna.

The Article 9.1 of the new Law foresees that "the political parties will freely develop their activities. The constitutional values should be respected in the same". Within the Spanish Constitution, in contrast with others, there is not any intangibility clause, in the way that its content is capable to be changed
. The Constitutional Court
 has pronounced in different sentences on establishing that "the positive obligation to complain with the Constitution does not necessarily mean an ideological support, neither an agreement to its whole content". Thus, the respect to the Constitution and to the legality cannot become into an ideological loyalty or a compulsory support to the values named in the Constitution. In the same direction, the European Court of Human Rights
 states that "it belongs to the same essence of democracy to allow the proposal and discussion of several political projects, even those that question the way of the present organization pf the State, whenever they do not try to attempt against the democracy itself”.

Amnesty International
 stated that “the ambiguity of some wording in the law could lead to the outlawing of parties with similar political goals to those of armed groups, but which did not advocate or use violence

By means of Law 6/2000 the so called Special Court of the article 61of the High Court decided the 27th March 2003 the dissolution of the political parties HERRI BATASUNA -HB, EUSKAL HERRITARROK -EH and BATASUNA. After the base was set, successively electoral candidatures had been illegalized on the same reasons: Autodeterminazioen Biltzarrak were banned the 9th of May 2003 along with hundred of candidatures for the municipal elections, the candidature that run the elections of the European Parliament Herritarren Zerrenda was illegalized in the Spanish territory by the decision of the Special Room of the High Court the 21st of May 2004, while was legal in the Basque territory under French administration. On 27th March the Supreme Court passed a sentence declaring Aukera Guztiak’s candidature void. The 5 May 2007, the Supreme Tribunal’s Article 61 Special Court handed down a unanimous decision prohibiting all 246 electoral lists presented by Abertzale Sozialisten Batasuna based on electoral legislation. The Supreme Tribunal took a different tack for the historic EAE-ANV party, as the case gave rise to a legal debate on whether or not there was any basis for banning lists of a perfectly-legal party. At the end, their decision forbade the registration of ANV’s 133 lists and allowed participating other 140. Spain’s High Tribunal upholds the concept that individuals that have participated in illegal parties may not run for election as part of the so-called “theory of fraudulent succession”. It would disqualify to candidate for the elections around 19.000 Basque citizens that have participated in those former parties for the application of this rule. In the other way round, their mere presence in electoral lists would be enough to illegalize these lists and prevent them from taking part in the electoral struggle. 

We consider that whoever accepts in legal terms the language used by the State Prosecutor’s Office and State Legal Service, i.e. “contamination”, ”infiltration”, “invasion”, participates in the discrimination of a sector of the citizenry in a persistent expansion of a policy that irreversibly precludes them from exercising their right to stand for election The European Association of Democratic Lawyers –AED/EDL
 stated that “these people do not suffer this limitation of their right to passive suffrage on the basis of a judicial procedure with full guarantees. On the contrary, this limitation is a discretionary administrative measure aiming at creating ideological list”. 

All those political parties and electoral candidatures have submitted their correspondent appeal to the European Court on Human Rights after been exhausted the domestic judicial way on the bases of freedom of expression and freedom of association. They are waiting for the decision.
We think the reform that ended up in the current Statutory Law 6/2000 of June 27 for Political Parties is harming the principles of legality, equality and juridical security, and other basic rights like the freedom of expression and opinion. Finally, these decisions, in evidence of their utterly low legal standard, and on the contrary, the political determination that inspires them, has a serious impact on the voter’s rights, denying Basque citizens  the right to vote for a political option with deep roots in society. The political plurality and democracy itself are being seriously attacked.
As a conclusion of this chapter, under the guise of the fight against terrorism, the rights to freedom of opinion, expression and association, which are inherent to associations, social and popular organizations, political parties and individuals are all being breached. This is clearly an attack on political opposition and a frontal assault on plurality of ideas. 

To remark the seriousness of the situation, the Rapporteur for the Freedom of Expression pf the United Nations Ambeyi Ligabo, that knew the situation reported here, requested for a visit to Spain. In his report E/CN.4/2004/62 of the 12th of December 2003 denounces that “the Government of Spain, on 4 August 2003, sent the Special Rapporteur a comprehensive reply to his request, without inviting him to visit the country”.
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