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I. Introduction

1. ARTICLE 19, Global Campaign for Free Expression (“ARTICLE 19”), an international human rights organisation, respectfully submits these Comments on the fifth periodic report of Mexico on the implementation of the International Covenant on Civil and Political Rights (“ICCPR”), for the consideration before the Human Rights Committee (“the Committee”) at its 98th session. ARTICLE 19 has already submitted alternative report to the fifth periodic report in July 2009 (“ARTICLE 19 2009 Report”).
 We intend to further update and complement the information submitted by the Government in response to the List of Issues (“Government Response”) raised by the Committee’s Task Force. Hence, the Comments are organized around specific questions raised by the Task Force. 
2. ARTICLE 19 is an independent human rights organization that works around the world to protect and promote the right to freedom of expression and the right to freedom of information.  It takes its name from Article 19 of the Universal Declaration of Human Rights. ARTICLE 19 monitors threats to freedom of expression in different regions of the world, as  well as national and global trends and develops long-term strategies to address them and advocates for the implementation of the highest standards of freedom of expression, nationally and globally. ARTICLE 19 has regional offices in Mexico as well as in Africa, Asia and the Middle East. ARTICLE 19 Mexico works in Mexico and Central American countries where it develops and implements specific programs on access to information, on protection of journalists, including documentation of violence against journalists, and legal defence in cases of violation of the right to freedom of expression.  
3. In these additional Comments, ARTICLE 19 would like to provide further information on the most serious violations of the right to freedom of expression in Mexico, as addressed by the Task Force, namely

· failure to decriminalise defamation in all states and restrictive use of defamation law;

· violence against those who exercise the right to freedom of expression, alongside with lack of adequate rules and institutions to address these attacks, leading to a climate of impunity. 

4. We wish to stress out that the violations of the right to freedom of expression in Mexico are not limited to these two areas.  Hence, we would like to reiterate other violations that we highlighted in our submission to the Committee in July 2009, namely a failure to adopt an adequate framework for broadcast regulation that lacks independence from government; the failure of the Government to prevent monopolisation of the media and failure to foster community broadcasting; and the failure of the Government to operationalise fully the right to information in the country. All these issues are explained in a greater detail in ARTICLE 19 2009 Report. 
5. The violations of the right of freedom of expression constitute clear breach of the obligations of the Mexican Government under the ICCPR. We hope the Committee will utilize these Comments in analysing the submissions of the Mexican Government and address the issues raised during the review. 
II. 
Questions raised by the Committee’s Task Force 
QUESTION 21

a) Comments on question No. 21: The content and current status of the proposed legislative reforms to define violations of freedom of expression as federal offences

6. On April 2009, the Mexican Chamber of Deputies approved a legal reform aimed at confronting a prevailing impunity for crimes against journalists in the country. This reform is a positive step, but it is far from being complete.  Prior to entering to force, the reform has to be approved by the Senate and published in the Official Government Record; more importantly, the reform will have to be thoroughly implemented.

7. The reform includes an adoption of the bill amending the Federal Criminal Code. If approved by the Senate, the Federal Criminal Code will include “crimes committed against freedom of expression exercised through the practice of journalism”, provided a clear intent to impede or limit free expression can be established. The bill also determines who will be protected by the new provision. ARTICLE 19 welcomes this reform because it recognises freedom of expression as a protected human right, and establishes that aggressions committed against practising journalists constitutes a violation of the right to freedom of expression, if the objective is to silence them. It also establishes an ample spectrum of protection for all persons practising journalism and informing the public. 
8. However, this reform is not sufficient to protect freedom of expression. The main shortcoming is the failure to provide federal authorities with the power to investigate cases falling under local jurisdictions. Under the legal system in Mexico, the sole inclusion of the crimes committed against freedom of expression exercised through the practice of journalism in the Federal Criminal Code does not give the federal authorities competence to investigate or sanction those crimes. The majority of aggressions committed against journalists and media workers fall under local jurisdiction but the additional reforms needed to give the federal authorities the capacity to investigate and punish all crimes against those who practice journalism were excluded. With the reform, the federal authorities will only be able to investigate crimes under the same circumstances they have been already investigating so far, based on the rules of competence established in federal criminal law, mainly on the Federal Organic Law of the Judicial Power
.
b) Comments on question No. 21: Information on decriminalisation of defamation in a whole territory of Mexico
9. As noted in ARTICLE 19 2009 Report, ARTICLE 19 very much welcomed decriminalisation of defamation in the Federal Criminal Code. At the same time, we note that this reform is only partial, given that crimes of defamation, slander and libel still exist at least in half of the Mexican states. In this respect, we note that the information provided in the Government Response is incorrect. The number of states in which the Government reports that defamation, slander and libel still exist, is inconsistent between paragraphs 240, 242 and 243. According to ARTICLE 19’s last update 17 states continue to envisage these crimes with prison sentences for defamation as follows:
	State 
	 Punishment 

	1.      Baja California
	·         3 days to 3 years imprisonment 

	2.      Baja California Sur
	·         1 to 3 years imprisonment       

	3.      Campeche
	·         0 to 2 years imprisonment

	4.      Colima
	·         1 to3 years imprisonment 

	5.      Guanajuato
	·         1 month to1year imprisonment

	6.      Hidalgo
	·         3 months to 2 years imprisonment

	7.      State of Mexico
	·         6 months to 3 years imprisonment 

	8.      Nayarit
	·         2 months to 2 years imprisonment

	9.      Nuevo León
	·         6 months to 3 years imprisonment

	10.  Puebla
	·         6 months to 4 years imprisonment

	11.  Querétaro
	·         6 months to 2 years imprisonment

	12.  San Luis Potosí
	·         6 months to 2 years imprisonment

	13.  Tabasco
	·         6 months to 3 years imprisonment

	14.  Tlaxcala
	·         1 month to 2 years imprisonment 

	15.  Veracruz
	·         6 months to  4 years imprisonment 

	16.  Yucatán
	·         3 days to 2 years imprisonment

	17.  Zacatecas
	·         3 months to 2 years imprisonment


10. In states where the defamation is a criminal offense, it continues to be used by both officials and private individuals to hinder journalistic investigations. For example:
10.1. In 2005, Mrs. Lydia Cacho, a journalist and human rights defender was accused with the crime of defamation due to a published book denouncing a pederasty network in which businessmen and high profile politicians were involved. Based on this accusation, in 2006, she was illegally detained and tortured. Since then she has faced multiple violations to due process of law while her detention and investigations. 
10.2. In May 2009, Mr. Simón Tiburcio Chávez, a local journalist in Alvarado, in the State of Veracruz, was illegally detained and retained incommunicado for more than 20 hours. The Mayor then accused him of the crime of defamation due to publishing a comparison between a photograph of the Mayor and a photograph of a hyena in Tiburcio’s local newspaper. 
These two examples clearly show how defamation has not only been used to hinder journalistic investigations but has pave the path to violate other human rights. 
11. Apart of criminal defamation, cases in which civil defamation has been used to censor freedom of expression have been also recorded. For example, since 2007 a holding company and its subsidiaries filled a series of moral harm actions in Mexico City and the State of Jalisco, against the political magazine Contralinea, its Director and reporters due to a published investigation on corruption. In result, Contralinea is facing at least nine law suits. In two cases, the judge condemned the defendants to pay a compensation of approximately twenty thousand US dollars, the other cases are still pending.
  It should be also noted that in this particular case, the National Human Rights Commission recognized judicial harassment and the use of official advertisement to punish the editorial line. 
QUESTION 22

a) Comments on question No. 22: Information related to violence against journalists 

12. As noted in ARTICLE 19 2009 Report, since 2006, Mexico has been recognized as one of the most dangerous countries in the world in which to practise journalism. In 2008, the International Mission to Document Attacks against Journalists and the Media
 observed that 24 journalists were killed from 2000 to April 2008. Moreover, nine journalists remain missing since 2000 to date. Just in 2009, 11 murders of journalists were documented.
 The National Human Rights Commission of Mexico has reported even higher figures: on 25 December 2009, it declared that “from 2000 to date 57 killings of journalists were registered”
. The following figures generated by human rights organisations, show the sustained increase in the number of cases of violent aggressions committed against journalists
:
	
Year
	Number of aggressions

	2003
	76

	2004
	92

	2005
	93

	2006
	131

	2007
	89

	2008
	186

	2009 
	244

	TOTAL
	911


13. ARTICLE 19 notes that the Government response totally ignores this serious issue.  In paragraph 244 of the Government Response, the Government only mentions the number of formal complaints of aggressions against journalists received in the period 2006-2009 of those at the federal level, but omitted the whole number covering the period for the review of Mexico, and complaints received at state level. 
b) Comments on question No. 22: Action taken on complaints and the penalties imposed on perpetrators

14. Not only does the Government failed to correctly report the statistics on the attacks, it also gives incorrect information on its response to the problem. ARTICLE 19 notes that there has been a number of problems identified in the Government’s investigations into cases of aggressions committed against journalists and media workers noted above. In particular, these include a prevailing failure to address the cases of aggressions against journalists including omissions, delays and lack of diligence in the investigations.
  Failures in this respect also include producing false witnesses and torture committed by the Local Attorney’s Office. 
14.1. For example in the case of Amado Ramirez, a local journalist who was murdered in April 2007 in Acapulco, in the state of Guerrero. Two persons were detained allegedly being the perpetrators and were subjected to torture. Multiple irregularities were found in the file, including omissions to investigate and produced false witnesses
. Failure to address attacks against journalists also includes investigations falling short on considering that the reason of the attacks is actually the victim being a journalist. Hence, the perpetrators wanted to silence them and prevent uncovering information. 
15. Particular omissions on the investigations were identified in the cases of the missing journalists. Most of these cases have been declared “on reserve” which means that all investigations have been suspended until new evidence arises, yet the authorities did not exhausted all investigations and the only evidence in the case file is the evidence that the family provided.
  ARTICLE 19 believes that the impunity prevailing on attacks committed against journalists contributes to encourage further future aggressors
, which statistically is reflected in the sustained increase of aggressions. 
16. Due to defective investigation, cases of aggressions against journalists rarely reach courts. For example, the Office of the Special Prosecutor for Crimes against Journalists, meant to persecute these crimes, reports charges being brought in only one case during 2009. On paragraph 249 of the Government Response the Government itself reports only one case in which the perpetrators were condemned– the case of Gregorio Rodriguez Hernandez-. 
c)  Comments on question No. 22: Information on perpetrators

17. Statistics from 2009 show that an average of more 65.57% of aggressions were committed by state agents
. Contrary to government public statements on the organised crime being the chief perpetrator
, the General Attorney’s Office records reveal that since 2006 from a total of 235 cases at federal level, about 10% of the attacks are being investigated as having been perpetrated by or linked to members of organised crime
. From the total of aggressions committed by local public officials in 2009, 59.38% were committed by local security forces. At federal level, 88.89% of the aggressions committed by state agents were committed by public security forces (including civil and military forces).
 
d)  Comments on question No. 22: Remedies available to victims 

18. In paragraphs 234 to 243 and 255 to 267 of the Government Response, the Government describes a series of measures including the process of federalizing crimes committed against journalists, the decriminalization of defamation in some states, the judicial remedies available for any person in Mexican territory, and the possibility to present a complaint before the National Human Rights Commission. However, the experience of ARTICLE 19 shows that these measures so far have not proved sufficient to respect and guarantee the right to freedom of expression. Rather they are considered as smoke screens or palliative measures. 
19. In 2006, the Chamber of Deputies created a Special Commission to Follow up on Aggressions against Journalists and Media. Its objective was to adopt the legal framework to guarantee freedom of expression, right to information, and freedom of press in Mexico
. Although this Commission recognized the risk for journalists in Mexico and issued and promoted the federalization of crimes committed against journalists, it lacks of faculties to draft and present draft bills to the Congress for approval. As the result, its main activities are reduced to discussions about aggressions but with no legislative conclusive result. 
20. As described in the Government response (paragraphs 245 to 263), the National Human Rights Commission has a special office to deal with aggressions against journalists. Despite the high number of aggressions recorded by human rights organisations, the National Commission has issued only twenty six Recommendations from 1999 to 2009
 on aggressions against journalists or media. Besides the limited number of Recommendations to the Mexican Government, ARTICLE 19’s main concern is the lack of enforcement. The National Commission’s recommendations are not binding and there is no existing mechanism to follow up on the implementation of its recommendations.
. 
e) Comments on question No. 22: Measures taken to guarantee the safety and protection of journalists

21. The fact that Mexico is internationally considered one of the most dangerous countries to practise journalism in Latin America proves that the authorities are failing to comply with their international obligations to ensure an environment in which all citizens can enjoy full realisation of their rights. In 2008, the International Mission to Document Attacks against Journalists and the Media
 called the Government to establish measures to prevent aggressions against journalists, since then ARTICLE 19 particularly promoted a similar mechanism implemented in Colombia on preventing human rights violations. The Mexican Government initiatives to address aggressions against journalists are focused on investigation, although they have been ineffective. No policy of prevention and protection for journalists and media workers has been put in place at all.
 
QUESTION 23

Comments on question No. 23: Information about the Office of the Special Prosecutor for Crimes against Journalists 

22. As stated in paragraphs 271 to 284 of the Government Response, the Office of the Special Prosecutor for Crimes against Journalists (Fiscalía Especial para la Atención de Delitos en contra de Periodistas, “FEADP”) was established in 2006 to address these killings and aggressions. To date, the institution has achieved little, and none of the crimes against journalists have been solved. This can largely be attributed to a lack of political will, and the poor capacities of the FEADP to investigate. 
23. Administrative deficiencies hinder the FEADP to meet its obligations in the area of transparency and accountability. For example, the FEADP is not incorporated into the formal legal structure of the General Attorney’s Office, therefore not making it accountable to them. Under this scope, the existence and permanence of the FEADP depends on the will of the General Attorney. This administrative framework allows the FEADP to avoid criteria of transparency, particularly over their resources. 
24. Under the FEADP’s mandate, the scope of prosecution and protection are limited and ambiguous (paragraph 279 of the Government Response). The lack of legal provisions and public criteria in their faculties allows the FEADP to implement restrictive criteria to determine, and investigate aggressions of this nature. For example, the victim must be able to prove that they are a professional journalist and must be a staff member of an established media organization. This is, indirectly the FEADP is promoting compulsory membership in an association prescribed by law for the practice of journalism
 to determine who is a journalist, excluding community radios, freelancers, bloggers, photographers, among others who practice journalism. 
25. To fall under the FEADP’s jurisdiction, the crime has to be considered a federal offense and committed due to the work of journalism (paragraphs 275 to 280). These criteria affect in several ways. The FEADP and local authorities have used these criteria to bring back and forth the cases making no progress in the investigations alleging lack of competence; the majority of aggressions committed against journalists and media workers fall under local jurisdiction, where the authority becomes judge and jury, and the FEADP is impeded to investigate. Moreover, whenever a case meets the criteria of the FEADP’s mandate, the experience reveal that the FEADP uses to send the cases to other federal authorities
 in order to investigate the crime. In conclusion, the specialized entity created to investigate on crimes committed against journalists, FEADP, is impeded an unwilling to do so. It is worth mentioning that the federal authorities declare their lack of competence as well.  So that, of a total number of 169 cases “solved” at the federal level between 2006 and 2009, the Prosecutor’s Office reported having “solved” 105 cases declaring that they do not have competence
. 
26. The lack of power and political will to carry out effective investigations has resulted in FEADP of not investigating on the cases of journalists being killed or disappeared
. Even in the few cases which are reviewed by FEADP, procedural deficiencies and infringements of due process by the Prosecutor’s Office have been identified. Furthermore, serious investigations into editorial lines, publications or news reports which might help identify a line of investigation are not developed
. 
27. These limitations are reflected in its lack of results. Even with the total number of aggressions recorded by human rights organizations was 911 cases, the FEADP reports to have received 108 complaints since 2006 in which it has declared not having jurisdiction to investigate in a considerable amount of cases and only reports four cases in which charges have been brought in four years
. 
III. RECOMMENDATIONS
28. ARTICLE 19 reiterates its recommendations submitted in its alternative report to the fifth periodic report in July 2009 and makes the following additional recommendation on specific issues raised by the Human Rights Committee’s Task Force:
· Defamation should be fully decriminalised in all Mexican states and authorities should refrain from accusing journalist with the crime of defamation. 
· Effective measures should be put in place to respond to attacks on journalists and others which are designed to limit their right to freedom of expression. In concrete: 

· To promote federal powers to undertake effective investigations into such attacks. 

· To promote the reforms to the Federal Criminal Code including the bill on “crimes committed against freedom of expression exercised through the practice of journalism” so that it can be entered into force.
· To reform FEADP’s legal framework in line with international standards, and implement prosecution and protection mechanisms based on the right to freedom of expression.

· To guarantee the FEADP to meet its obligations in the area of transparency and accountability.

· A comprehensive policy of prevention and protection to stop the attacks against freedom of expression of those who exercise journalism must be instituted.  
� Available at: � HYPERLINK "http://www2.ohchr.org/english/bodies/hrc/hrcs96.htm" �http://www2.ohchr.org/english/bodies/hrc/hrcs96.htm�. 


� A press release setting out the key problems is available at: � HYPERLINK "http://www.article19.org/pdfs/press/mexico-reform-of-the-federal-penal-code-falls-short-in-protecting-the-right-.pdf" �http://www.article19.org/pdfs/press/mexico-reform-of-the-federal-penal-code-falls-short-in-protecting-the-right-.pdf�.


�Information on this case is available at: � HYPERLINK "http://www.cndh.org.mx/recomen/2009/057.html" �http://www.cndh.org.mx/recomen/2009/057.html� 


� In April of 2008, the International Mission to Document Attacks against Journalists and the Media, consisting of representatives from 12 international organisations which work for the defence and the promotion of freedom of expression and from UNESCO, took part in a visit to Mexico. The report is available at: � HYPERLINK "http://www.article19.org/pdfs/publications/mexico-shadow-of-impunity-and-violence.pdf" �http://www.article19.org/pdfs/publications/mexico-shadow-of-impunity-and-violence.pdf�.


� Report 2009, Entre la Violencia y la Indiferencia: Informe de Agresiones contra la Libertad de Expresión en México, ARTICLE 19 and the National Centre for Social Communication, February 2010. Report available at: � HYPERLINK "http://www.articulo19.org/index.php?option=com_content&view=frontpage&Itemid=1&lang=es" �http://www.articulo19.org/index.php?option=com_content&view=frontpage&Itemid=1&lang=es� 


� Press release available at: � HYPERLINK "http://www.cndh.org.mx/comsoc/compre/compre.asp" �http://www.cndh.org.mx/comsoc/compre/compre.asp� 


� Recuento de daños 2006: un acercamiento a la libertad de expresión e información en México (Harms recount 2006: an approach to freedom of expression and information in Mexico), Network to Protect Journalists and Media, National Centre for Social Communication, ARTICLE 19, May 2006; Report 2009, Entre la Violencia y la Indiferencia: Informe de Agresiones contra la Libertad de Expresión en México, ARTICLE 19 and the National Centre for Social Communication, February 2010, page 11. 


� Further information available at Recomendación General No. 17 sobre los casos de agresiones a periodistas y la impunidad prevaleciente (General Recommendation no. 17 on the cases of aggressions against journalists and the prevailing impunity), National Human Rights Commission, August, 2009, p.15. 


� More information available at: � HYPERLINK "http://www.cndh.org.mx/recomen/2008/001.htm" �http://www.cndh.org.mx/recomen/2008/001.htm� 


� Database of ARTICLE 19. 


� More information available at: � HYPERLINK "http://www.article19.org/pdfs/publications/mexico-impunity-statement.pdf" �http://www.article19.org/pdfs/publications/mexico-impunity-statement.pdf� 


� Op. Cit. 5 pages 17-19.     


� During the Universal Periodic Review of Mexico by the Human Rights Council in February 2009, the Secretary of the Interior expressed that the organized crime is the main perpetrator of the aggressions against journalists. 


� Report available at: � HYPERLINK "http://www.pgr.gob.mx/Combate%20a%20la%20Delincuencia/Documentos/Delitos%20Federales/FEADP/Informe%20Anual%202009%20FEADP.pdf" �http://www.pgr.gob.mx/Combate%20a%20la%20Delincuencia/Documentos/Delitos%20Federales/FEADP/Informe%20Anual%202009%20FEADP.pdf� 


� Op. Cit 12.


� Special Commission to Follow up on Aggressions against Journalists and Media, Chamber of Deputies, LX Legislature, Report January – June 2008.


� “Digesto de recomendaciones emitidas por los organismos de protección de derechos humanos en México”, Baez, Ivan et al., Universidad Iberoamericana, Mexico 2009; and Report 1999-2009, National Human Rights Commission, October 2009. 


� More information available at: � HYPERLINK "http://www.hrw.org/es/reports/2008/02/12/la-comisi-n-nacional-de-los-derechos-humanos-de-m-xico-0" �http://www.hrw.org/es/reports/2008/02/12/la-comisi-n-nacional-de-los-derechos-humanos-de-m-xico-0� 


� Op. Cit. 4. 


� Various human rights organisations and the Special Rapporteur for Freedom of Expression of the Organization of American States have address the need of implementing preventive mechanisms to protect journalists in Mexico (Proceso magazine, Jesús Esquivel, January, 2010)


� I/A Court H.R., Compulsory Membership in an Association Prescribed by Law for the Practice of Journalism (Arts. 13 and 29 American Convention on Human Rights). Advisory Opinion OC-5/85 of November 13, 1985. Series A No. 5


� For example, the case of a journalist who was detained and retained incommunicado by military men in the southern region of Mexico. 


� Report available at: 


� HYPERLINK "http://www.pgr.gob.mx/Combate%20a%20la%20Delincuencia/Documentos/Delitos%20Federales/FEADP/Informe%20Anual%202009%20FEADP.pdf" �http://www.pgr.gob.mx/Combate%20a%20la%20Delincuencia/Documentos/Delitos%20Federales/FEADP/Informe%20Anual%202009%20FEADP.pdf�


� Ibid. 


� ARTICLE 19 has been able to test the FEADP under its litigation project and document these deficiencies. 


� Ibid.  
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