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Australia
Briefing for the Human Rights Committee 
Amnesty International submits the following briefing to the Human Rights Committee with a view to the Committee’s forthcoming consideration of Australia’s state report under the International Covenant on Civil and Political Rights (the Covenant). At its next session from 16 March to 3 April the Committee will – in the presence of a government delegation – review the measures taken by the authorities to ensure compliance with the state party’s obligations under the Covenant. 

This briefing supplements the summary of concerns submitted to the Committee’s Country Report Task Force in advance of the pre-sessional meeting in September 2008.
 It provides further details and updates on a number of issues raised in the previous submission. The two documents should be considered together.

Summary

Amnesty International is pleased to note the following positive steps taken by the Australian authorities to ensure better protection and respect for human rights. 

· An electoral platform of the party which now forms the government which commits it to principled support for human rights and for Australia’s obligations under human rights treaties.

· A Parliamentary apology to Indigenous victims of the Stolen Generations policy and an undertaking to close the gap in Indigenous health and life expectancy within a generation.

· The ratification of the UN Convention on Persons with Disabilities on 17 July 2008.

· Accession to the Optional Protocol to the Convention on the Elimination of Discrimination Against Women on 4 December 2008.

· Australia’s active support for progress toward an Arms Trade Treaty governing the import, export and transfer of conventional weapons.

· Passage of an Act to address discriminatory treatment of same sex couples in superannuation

· A consultation process on a national mechanism to protect human rights.

However, Amnesty International regrets that in a number of fundamental respects Australia falls short of its obligations under the Covenant.  

· Notwithstanding an election commitment to incorporate treaties into municipal law, there is still no legal framework for giving effect to all Covenant provisions uniformly across all jurisdictions in the Australian Federation. Furthermore, the Government’s consultation on human rights protection mechanisms ignores its obligations under human rights treaties and invites selection amongst the rights and freedoms that should be recognized.

· Indigenous Australians face widespread discrimination in seeking to enjoy their Covenant rights, a fact made possible by the absence of any constitutionally entrenched guarantee against discrimination, and exacerbated by state actions, including the Northern Territory Emergency Response, that impede the ability of Indigenous Australians to organise and participate freely in decisions that affect their interests. Even in cases of acknowledged rights violations, there has been failure to ensure redress. 

· There are insufficient protections of the rights of individuals taken into custody, a gap that impacts disproportionately on Indigenous Australians, who for a variety or reasons face a much higher risk of arrest and imprisonment. Urgent steps need to be taken to eliminate preventable deaths in custody and to restrict and control the use of electric stun weapons.

· The Government has still not put in place statutory guarantees to limit migration detention and to ensure that all asylum seekers within Australia’s jurisdiction are accorded the same protection. The Government should put an end to an “excised zone” in which the possibility of applying for a visa into Australia is denied, and close the purpose built high security detention centre on Christmas Island.

· Elements of Australia’s anti-terrorism legislation continue to threaten Covenant rights, as they enable arbitrary detention, and undermine rights that are essential for a fair trial. The Government has taken no action to investigate credible reports of the torture of Australian citizens held as terrorists or “unlawful combatants” in other jurisdictions.

· The Government has not yet demonstrated that it will take the necessary action to reduce violence against women and children through a coordinated national plan, which will include a commitment of resources and involve all sectors of government.
· The right to freedom of association is still constrained under an industrial relations regime that is incompatible with Covenant and ILO Convention rights. 

· Instances of discrimination against people of minority ethnic background in employment, and public opposition to the establishment of Moslem schools, raise concerns about the adequacy of the framework for preventing discrimination and promoting ethnic and religious harmony in Australia. 

1. Legal framework for implementation of the Covenant (Article 2)
In its concluding observations on Australia in 2000, the Committee expressed, inter alia, its concerns regarding gaps in the protection of Covenant rights in Australia that remain in the absence of a Constitutional Bill of Rights or a constitutional provision giving effect to the Covenant. 

Accordingly, the Committee recommended Australia to take measures to give effect to all Covenant rights and freedoms and to ensure that all persons whose Covenant rights and freedoms have been violated have an effective remedy. 
  

Inadequate legal framework for protection of Covenant rights

Amnesty International expressed concern in its previous briefing to the Committee’s Country Report Task Force that these gaps in the protection of Covenant rights identified by the Committee have not been addressed and that the framework for the protection of Covenant rights in Australia remains inadequate. 

Treaties are not self-executing under the Australian Constitution and the Covenant has not been incorporated into domestic law. Across the Federation, protection of Covenant rights is patchy and incomplete. Only one State, Victoria, and one Territory, the Australian Capital Territory, have human rights statutes that encompass many, but not all, Covenant rights.
  These Acts allow a direct individual right of action with regard to breaches of human rights by public authorities.

Developments in Australian jurisprudence since the Committee’s last consideration of Australia have resulted in an increasingly narrow role for internationally recognised human rights standards that have not been explicitly embodied into statue by the Parliament or into policy by the Executive Government.
 

Finally, the Australian Constitution itself contains two provisions that are, prima facie, inconsistent with obligations to avoid discrimination based on race under Article 2. The first, section 51(xxvi), empowers the Commonwealth Parliament to “make laws for the peace, order, and good government of the Commonwealth with respect to”, inter alia:

The people of any race for whom it is deemed necessary to make special laws.

This provision is not accompanied by any requirement that such laws be exclusively beneficial, and jurisprudence on this issue is not settled.
 

Section 25 of the Constitution, concerning the calculation of the number of State representation in the Commonwealth Parliament, is premised on the possibility of race-based disenfranchisement by one of the States:

…if by the law of any State all persons of any race are disqualified from voting at elections for the more numerous House of the Parliament of the State, then, in reckoning the number of the people of the State or of the Commonwealth, persons of the race resident in that State shall not be counted. 

Amnesty International believes that these provisions are contrary to the Covenant and should be abolished.

Remaining reservations

As highlighted in its previous submission Amnesty International also believes that Australia should withdraw its reservations to the Covenant. Australia retains reservations to Article 10, paragraphs 2(a) and 2(b), Article 14, paragraph 6, and Article 20. Australia is a developed country with the means to give effect to these rights.

Lack of adequate mechanism to redress violations 

Amnesty International also continues to be concerned that there is no effective mechanism for ensuring that all victims of violations of Covenant rights can pursue redress or compensation. The Australian Human Rights Commission (“the Commission” - formerly the Human Rights and Equal Opportunity Commission, or HREOC), the national body responsible for monitoring human rights, is able to investigate complaints and make recommendations, but these recommendations cannot be enforced. 

The Commission continues to experience funding decreases
 as the volume of complaints continues to grow. Its outgoing President commented on funding cutbacks in the Commission’s Annual report for 2007-08:

In April this year, as part of the wind back of Work Choices 
, HREOC suffered a withdrawal of ongoing funding that had hitherto supported fourteen staff in the Complaints Handling Section. These staff members had been engaged to handle the increase in complaints that HREOC received after the unfair dismissal laws were changed under Work Choices. Although the funding was withdrawn, the number of complaints being received continues to grow. In exercise of my statutory role I decided that the loss of funding should be shared across all aspects of HREOC, and not confined to cuts in the operations of the Complaints Handling Section. As a result, it has been necessary to cut the funding of every Unit in HREOC by 14.5 per cent. It is most regrettable that this will inevitably curtail the work programs of each of the policy units and impact on the allocated timeframes for complaints.

This reduction of resources for the Commission appears to run counter to an election commitment that:

Labor will continue to support a properly funded Human Rights and Equal Opportunity Commission (HREOC) as an independent body advising on, and inquiring into, the protection and advancement of human rights in Australia.

Where the Commission does have the resources to investigate complaints, it does not have the power to enforce recommendations for compensation or redress.  Even those jurisdictions where there is a bill or charter of rights do not provide for any right to pursue an action for compensation arising simply from violations of the relevant statue. However, where there is an existing cause of action, the Victorian Charter of Rights can be used to interpret concepts such as negligence or duty of care. Amendments to the Australian Capital Territory Human Rights Act
 establish the right of action in the Territory Supreme Court to seek administrative remedies, but not damages, where public authorities have violated rights under that act.
Consultation on a rights protection mechanism

The Australian Labor party’s Election Platform states that a Labor Government would:

cooperate with the States and Territories to ensure that comprehensive and consistent human rights protection and enforcement mechanisms are available to all Australians.
  

and would not only:

adhere to Australia’s international human rights obligations [but would] seek to have them incorporated into the domestic law of Australia and taken into account in administrative decision making.

On the 60th anniversary of the Universal Declaration of Human Rights the Government announced a consultation on the protection of human rights in Australia. The Terms of Reference cover three questions:

· Which human rights (including corresponding responsibilities) should be protected and promoted? 

· Are these human rights currently sufficiently protected and promoted? 

· How could Australia better protect and promote human rights?

However, the Government has stipulated that it will not consider constitutional entrenchment:

The options identified should preserve the sovereignty of the Parliament and not include a constitutionally entrenched bill of rights.

Amnesty International is concerned that Australia currently has no entrenched protection for Convention rights, not even for non-derogable rights, and that there is no consistent, national mechanism for asserting Covenant rights or for seeking redress for violations. The organisation is disappointed that the Terms of Reference for the National Consultation on Human Rights implies selection amongst internationally recognised human rights as though some might warrant protection and others might not, according to popular demand.  It regrets that the Labor Government has not pursued its electoral commitment to protect all human rights set out in the Covenant and in the other human rights treaties to which Australia is a state party.  

Amnesty International believes that Australia should be urged to develop and implement a legal framework that adopts all provisions of the Covenant without delay. 

2. Denial of Covenant rights to Indigenous Australians & Racial discrimination (Articles 2, 26 and 27)

No clear moves to implement the Declaration on the Rights of Indigenous Peoples

Amnesty International notes that although the current Government “broadly supports the principles underlying the UN Declaration on the Rights of Indigenous Peoples”
 it has yet to indicate how it intends to apply the principles of the Declaration in law, policy and practice. Given that the Declaration is widely seen as a guide to internationally accepted norms, Amnesty International considers that the adoption of its principles would be of great assistance to Australia in its attempts to bridge the gap between the enjoyment of human rights by Indigenous and non-Indigenous Australians, and would help prevent violations of Covenant rights such as those described below.

Delays in creating a new Indigenous representative body 
The Indigenous representative body, the Australian and Torres Strait Islander Commission (ATSIC), was dismantled in 2005 and has not as yet been replaced. The current Government made the following election commitments concerning a system of Indigenous representation:

· Labor remains committed to establishing a national representative body and regional representative structures for Indigenous Australians.

· Labor will empower Indigenous Australians to hold all levels of government to account through this national body and regional structures.

· Labor will finalise this structure and its functions in partnership with Indigenous Australians.

The Government undertook a consultation on the form and functions of a new representative body between July and September 2009
.  The Government has set out three constraints on what it is prepared to consider:

· The Government will not create another ATSIC.

· There will not necessarily be separate elections for the body.

· The body will have urban, regional and remote representation.

On 16 December 2008 the Government announced that further consultations, in the form of a round table of 100 Indigenous representatives chaired by the Social Justice Commissioner, Tom Calma, would take place and be concluded by June 2009
.  

Amnesty International regrets the delay in establishing a representative body and believes that its absence remains an important factor in the slow progress of Indigenous Australians toward the equal enjoyment of all Covenant rights.

Low rates of participation in public service and government 

Indigenous Australians are significantly under-represented in State/Territory and Federal public services, particularly at senior levels.  The Australian Public Service has reported a decrease in the proportion of Indigenous on-going employees, from a peak of 2.7%, in 1998 and 1999, to 2.1% in 2008
, when Indigenous Australians constituted a proportion of the resident population estimated to lie between 2.4% and 2.7%.
 

Similarly, Indigenous Australians are consistently under-represented in Federal and State/Territory legislatures.  In 2005 Indigenous Australians comprised 2.18% of the national population but there were  no Indigenous members of the Commonwealth Parliament, whilst representation ranged from 5 out of 25 members of the Northern Territory Assembly (20% of members for 25.5% of the population) to zero members in Queensland, for 3.15% of the population.
  There are at present no Indigenous members of the Commonwealth and Queensland Parliaments. 

Inadequate protection of Native Title interests 

Australia is the only developed country whose Indigenous peoples have not been offered the guarantees of a treaty with the state that would, inter alia, recognise and entrench their rights in the control and use of their traditional lands. The right to control over their lands is of fundamental importance for the religious and cultural practices of Indigenous Australians. Its violation has profound negative effects on their well-being. Commenting on the larger gaps in health and well-being of Indigenous Australians compared with those of their counterparts in Canada, New Zealand and the United States, Professor Fiona Stanley noted, inter alia, that in these other countries:  
 

Treaty negotiations and land rights are linked to outcomes that ensure local resources, employment and community economic opportunities. And importantly, there is a recognition of history and past dispossession through processes that provide restorative justice.

The land-rights framework including the Native Title Act that was established after the decision of the High Court in Mabo
 to provide a framework for judicial determination of native title claims, fills part of the gap left by the absence of a treaty in Australia. However, this framework has serious limitations that impair its ability to protect the native title rights of Indigenous Australians.  

Social Justice Commissioner Tom Calma said in his 2007 report on Native Title that:

The Native Title Act tends to humiliate the people it should serve […}

This failure needs to be addressed. There needs to be a rethink of the native title system, with open mind, and free-spirit. There needs to be a rethink of the way native title is determined across the country. This rethink must focus on increasing the recognition of native title and strengthening its protection. Foremost it must answer the questions: how may we make it more just? How may we make the Act deliver on Australia’s human rights obligations? 

He attributed this failure to complexity of the legislative framework, jurisprudence which creates additional hurdles for applicants, the almost complete absence of a mechanism to provide compensation for those whose rights have been extinguished, and inadequate protection against compulsory acquisition by government in the Northern Territory.
  

Landmark cases involving the recognition of Native Title have frequently prompted legislation designed to limit their effect. For example, amendments made to S.43 of the Land Acquisition Act (Northern Territory) in 1998
 allow the Minister to acquire land under that Act “..for any purpose whatsoever “
. Section 24MD of the Act provides for the extinguishment “on just terms as to compensation” of Native Title to any land so acquired.

A majority decision of the High Court in 2008
 confirmed that the amended Act empowers the Territory Government to acquire privately owned land for transfer to private interests without the involvement of any public purpose test, provided just compensation is made. Not all of the 82 occasions between 1998 and 2001 when this power of acquisition was exercised involved private to private transfer, but all related to property held by Indigenous Australians under Native Title.
  

Inadequacies in the regime to protect Native Title rights are paralleled by shortcomings in the system for assessing and providing just compensation to those whose rights have been extinguished. In his most recent report, Commissioner Calma states:

Compensation for extinguishment of native title is extremely difficult to obtain, despite the statutory scheme for compensation established under the Native Title Act. As the Yankunytjatjara and Pitjantjatjara people found when the Federal Court dismissed their claim for compensation for extinguishment of native title at the town of Yulara, in the shadows of Uluru. The Jango case was the first Federal Court trial for compensation under the Native Title Act. If Indigenous people are unable to be compensated for the loss of rights and interests they have in land, under their traditional laws and customs, in the shadows of Uluru, the most iconic of Aboriginal sacred sites, where will they be compensated? […]

There has been no compensation awarded by the Federal Court. Of the 33 applications for compensation lodged with the court since the Act came into operation, most have been discontinued. The few remaining are not being actively pursued.

The compensation scheme established under the Act must be reviewed. Something is not working.

Amendments to the Native Title Act 1993 (Cth)
 in 1998 have enabled Indigenous Australians to seek compensation in exchange for access to or interests in land or waters held or claimed under Native Title through negotiation of Native Title Land Use Agreements.
 Over 340 such agreements had been registered by August 2008.
   

Large areas affected by Native Title have potential for mineral, or resource or infrastructure development.
 However, a Government Working Group on Native Title Benefits has expressed concern that the terms of many Land Use Agreements that enable development are not transparent and that the resulting benefits may not be optimally utilised for future as well as for current generations.
 

A recent Government discussion paper is examining ways of ensuring that the substantial economic benefits from Land Use Agreements are shared equitably, particularly taking into account the needs of future generations, and that they can form an important part of its Indigenous economic development strategy.
  

The Government has also announced that it wants greater “flexibility” in the processing of Native Title claims.
 In a joint communiqué with the Queensland Minister for Natural Resources and Water, the Attorney General said that the Government was “serious about encouraging broader social and economic outcomes from the resolution of native title claims” in the Cape York Peninsula.

Amnesty International welcomes the Government’s stated intention to address obstacles to the smooth determination of Native Title and to the equitable distribution of benefits, as well as to find solutions to the problem of unequal bargaining status in negotiation of agreements between Indigenous communities and corporate interests. However, the organisation is deeply concerned that these developments are taking place in the absence of arrangements that give Indigenous communities an effective say in all matters that concern them – particularly by the absence of an explicit legal provision for the principle of “free, prior and informed consent”.
 

Refusal to compensate Stolen Generations

In its previous Concluding Observations the Human Rights Committee expressed concern over the continuing effects of the “previous policy of removing indigenous children from their families” and recommended that Australia intensify its efforts to ensure proper remedy for victims of this policy. 
 

An apology satisfies one of the major recommendations of the Report Bringing Them Home which first documented the scale and impact of the rights violations involved in the removal of Indigenous children from their families and their traditional lands.  The key recommendation of the Report is for reparation, which, the report stated, would, in accordance with the Van Boven Principles, involve the following elements:  

1. acknowledgment and apology

2. guarantees against repetition, 

3. measures of restitution, 

4. measures of rehabilitation, and 

5. monetary compensation.

Step one was achieved when the Prime Minister apologised in Parliament “for the laws and policies of successive Parliaments and governments that have inflicted profound grief, suffering and loss” on members of the Stolen Generations and their families.
 

However, the Prime Minister has strongly opposed calls for a national compensation scheme:

We will not be establishing any compensation fund. I said that before the election, I say it again. And since the Stolen Generation report came out years and years ago, it has been open for any individual, Aboriginal person affected by that to engage their own legal actions through the courts of their State or Territory. That's fine. But at the level of national Government, we will not be establishing any compensation fund.

This is about getting the symbolic covenant, if you like, between indigenous and non-indigenous Australia right and then moving on. When it comes to future funding commitments from the Government that I lead, it will be about fixing health, fixing schools and fixing communities in a very practical way on the ground, in partnership with local aboriginal leadership.

Amnesty International believes that measures to address Indigenous disadvantage generally, as much as they are needed, cannot replace the requirement to provide an “effective remedy” to individuals from the Stolen Generations and their families, whose rights under the Covenant have been violated.   

The sole member of the Stolen Generations to succeed in achieving compensation through a Court case, died shortly after the determination. The Government of South Australia, the respondent in the case, has appealed against the decision in order to “clarify its legal liability in this and similar matters”.
 It has pledged not to seek recovery from the estate of the damages and interest awarded, but has not ruled out recovery of legal costs, if the appeal succeeds although these would exceed the payout.
 

Amnesty International believes that this case illustrates poignantly the unreasonable difficulties facing members of the Stolen Generations seeking, in accordance with their Covenant rights, reparation for the violations suffered at the hands of the policy for which the Prime Minister has apologised. Amnesty International considers that a national compensation scheme to complement compensation regimes available in certain jurisdictions should be established without further delay. 

Review Board recommendation to stop discrimination in the Northern Territory rejected

The Government has ignored the major recommendations of its own Board of Review appointed to examine the effectiveness of the “Northern Territory Emergency Response” (NTER, the Intervention).
  The Board’s three “overarching” recommendations were that: 

· The Australian and Northern Territory Governments recognise as a matter of urgent national significance the continuing need to address the unacceptably high level of disadvantage and social dislocation being experienced by Aboriginal Australians living in remote communities throughout the Northern Territory. 

· In addressing these needs both governments acknowledge the requirement to reset their relationship with Aboriginal people based on genuine consultation, engagement and partnership. 

· Government actions affecting the aboriginal communities respect Australia's human rights obligations and conform to the Racial Discrimination Act 1975.

Amnesty International considers that many elements of this wide-ranging Intervention, including blanket imposition of welfare quarantining without normal appeal rights
, and the compulsory acquisition by the Commonwealth of leases over Indigenous land in the affected communities without just compensation, are inconsistent with the Racial Discrimination Act 1975 (Cth) and with Covenant obligations.

The Minister’s response to the recommendations of the Review Board, claimed acceptance of the overarching recommendations above, but stated that legislative amendments to bring the scope of the NTER legislation into line with them would not be introduced for another 12 months. This was necessary, she said, because living conditions are still such as to constitute a national emergency, and the next phase of the Intervention:   

… will commence when increased levels of personal and community responsibility are demonstrated […and will ] maintain and strengthen core NTER measures including compulsory income management, five year leases, alcohol and pornography controls, while placing a greater emphasis on community development and community engagement.

Amnesty International finds this unacceptable, in view of the requirement under the Covenant that even emergency measures must not involve discrimination solely on such grounds as race or colour. Dealing with communities that exhibit on-going effects of dispossession, trauma and marginalisation, requires “genuine consultation engagement and partnership” from the outset, as the Review Board recommended.

3. Rights of religious minorities (Articles 2, 18, 26 and 27 )

In a 2004 report the AHRC documented the growth, since 11 September 2001, of discrimination, vilification and violence directed toward Arab and Muslim citizens and residents of Australia, noting that many incidents of this nature were not reported to authorities.
  

Amnesty International is concerned by a number of recent reports that indicate discrimination in planning processes applied to applications from Islamic groups that have sought approval to construct Islamic schools. 

The Quranic Society of NSW purchased 15 acres of land and produced detailed plans for a school of 1200 students, in the town of Camden just outside Sydney. It was to cater for both Muslim and non-Muslim students and follow the New South Wales educational curriculum. The residents of the community made anti-Muslim comments in opposition to the school, and only a small minority of the large volume of submissions received by the Council on the proposal were in favour of the project.
 The application for planning approval was rejected unanimously by the Camden Council on 27 May 2008. Several Council members, including Mayor Chris Patterson stated the decision to reject the application was based on “planning grounds” not religious.
  

However, a subsequent proposal to build a Catholic School on a Camden site was welcomed by the resident action group that opposed the Islamic School, and by the Mayor, who said, in the absence of precise plans, that the proposed new school would be built on an existing school site and would not pose the same environmental problems.
 

A NSW Parliamentarian spoke out against the decision of the Quranic School to appeal the decision in the NSW Land and Environment Court:

If it succeeds—I trust it will not—and an Islamic school is established in Camden against the clear evidence of strong opposition from a majority of residents for a wide range of reasons, there will be ongoing tension and division in the community that will not help the Muslim religion but rather will generate a negative response to the Muslim religion from residents in the Camden area and other areas.

The Land and Environment Court approved an application for construction of an Islamic School in Bankstown, Sydney, after the local Council had twice rejected a planning application.
 

In December 2008, another proposal to build an Australian Islamic College at the Gold Coast, Queensland, was met with great opposition from the local community. There were almost 200 concerned residents rallying for “no Muslim schools”.

The Minister for Immigration and Citizenship has indicated the Government’s support for a policy of tolerance and inclusion in his recent announcement of a Multicultural Advisory Council, that will advise the Government on “practical approaches to promoting social cohesion, the engagement of migrants in Australian society, overcoming racism and intolerance and communicating to the public on this complex social policy area.”

Amnesty International welcomes the establishment of the Advisory Council, but is concerned that the legislative framework for combating racial and religious hatred and vilification is not uniformly strong throughout Australia and that the above developments illustrate the need for urgent action to ensure that Covenant rights to religious and cultural freedom can be enjoyed throughout Australia.

4. Discrimination on basis of nationality in defence related employment (Articles 2 and 26)

Over the last three years, tribunals in several Australian jurisdictions have affirmed that US companies operating in Australia can discriminate in defence related employment against nationals of countries considered by the US Government to be terrorist countries.
. Recent cases include:

· January 2009: The Queensland Anti-discrimination Commission confirmed that Boeing could discriminate against individuals from countries proscribed by the US Government in employment on military aircraft.

· July 2008: The ACT Administrative Appeals Tribunal overturned a decision of the ACT Human Rights Commission refusing permission not to grant an exemption allowing discrimination in current or future employment based on national origin to defence systems company Raytheon
 

· January 2008: The Equal Opportunity Commission of South Australia granted an exemption to BAE Systems to discriminate on the basis of ITAR
 related requirements in new and existing employment, although it could not retrench on that basis.
  

The case of a Vietnamese born individual who had been sacked from his job on the basis of his Vietnamese nationality was discussed on an ABC Radio program last year.
 This person had been born in Vietnam, but adopted by an Australian family at a young age and had been educated in Australia. He had joined the Australian Air-force and had a very high level of security clearance. He was told he would be made redundant under the US rules. The matter was settled privately but reportedly resulted in great stress to the individual concerned. 

5. Discrimination and Violence Against Women (Articles 2, 3, 7 and 26)

Family violence and homicides

The National Report of the National Council to Reduce Violence Against Women and their Children, which is charged with the development of a National Plan of Action was scheduled for presentation to the Government by December 2008, but has not been made public at the time of writing. 

Meanwhile, intimate partner homicides are reported to have reached a 10 year high in the State of NSW, with the State Ombudsman calling for the police to emulate their Victorian counterparts and review all cases where women or children have been murdered.
 

Nationally, the annual rate of intimate partner homicides fell from a rate of 0.5 per 100,000, in the mid 80’s to early 90’s, to about 0.4 per 100,000 per year between 1989-2007, with between 70 to 80 victims per year; the rate of other intra-family homicide has remained stable at about 0.3 per 100,000, with the number of victims ranging from 36 to 86.
 

Amnesty International considers that improved strategies to reduce domestic violence and family killings are urgently needed. 
In 2006-07 in 43% of the intimate-partner homicides there was a prior history of violence or legal intervention, “suggesting that, in many of these cases, the homicide incident is a tragic end to a cycle of domestic violence.”
 

A study conducted by the Queensland Police Service found that the proportion of cases in which an intimate partner homicide victim had sought legal protection from the partner through a restraining order, was 30%.
 This indicates that more needs to be done to protect those who fear violence at the hands of former partners.  The Government should show strong leadership in this area, make available the necessary resources, and adopt best practice to reduce family violence and killings. 

6. Torture and other cruel inhuman or degrading treatment; treatment of prisoners, death in custody (Articles 6, 7 and 10)

Indigenous deaths in custody
Amnesty International is particularly concerned at Indigenous deaths in police custody. As the Australian Institute of Criminology states:

The number of Indigenous deaths in police custody and custody-related operations is lower than for non-Indigenous persons, however, the relative proportion of Indigenous to non-Indigenous deaths has been increasing since 2002. This change is a result of a decline in the number of non-Indigenous deaths but with no comparable decrease in Indigenous deaths.

In terms of figures, the report found that in 2006 (the last year for which a National Death in Custody Program report has been issued):
· 54 deaths occurred in prison, police and juvenile custody across Australia 
· 31 deaths occurred in prison custody (four Indigenous) 
· 22 deaths occurred in police and police custody-related operations (six Indigenous) 
· one Indigenous person died in juvenile detention 
· seven deaths occurred in prison due to hanging (two Indigenous); no hanging deaths occurred in police custody

· 10 deaths occurred during police motor vehicle pursuits 
· two deaths resulted from police shootings. 

Based on ABS prison population data, the AIC found that the rates of death in prison custody across Australia in 2006 were 0.7 per 1,000 Indigenous prisoners, and 1.4 per 1,000 non-Indigenous prisoners. 
 

Indigenous deaths in police custody have not fallen in parallel with non-Indigenous deaths (see above), which may simply reflect differences in arrest rates.  Following one such death in 2006, Commissioner Calma noted that an arrest for a trivial offence had been followed by death in a police cell, and that the police investigation had not been impartial.  

The simple fact remains that Mulrunji’s arrest for offensive language led to his death. The Deputy State Coroner found that Senior Sergeant Hurley caused Mulrunji’s death. She also found that the police investigation into Mulrunji’s death did not meet the standard required for a death in custody.
 

This death, which resulted from severe traumatic damage to the liver of the deceased, occurred within two hours of his forcible placement in a police cell on Palm Island in November 2004. While Amnesty International is aware that no evidence was produced of the death in this particular case being a direct result of racist or discriminatory attitudes by the individual officials involved, the organization believes that the case does reflect the economic, social and other factors underlying Indigenous people’s grossly disproportionate exposure to the justice system, which in turn are to a large extent a consequence of historical and current discriminatory policies.

The Acting Coroner recommended that the arresting officer, Senior Sergeant Hurley, be charged with manslaughter. After some delay, and an independent inquiry, Sergeant Hurley became the first police officer to be charged with manslaughter following the death of an Indigenous person in custody. Senior Sergeant Hurley was acquitted. It should be noted that there were no findings that his conduct was in any way racially motivated. The Coroner’s report even commended him for “proactively” and consistently protecting Indigenous women. Moreover, in December 2008 the Townsville District Court accepted an appeal by Senior Sergeant Hurley’s lawyers which challenged the Coronial findings that led to the manslaughter charge and ordered the inquest reopened. In the wake of this order there have been calls for a Royal Commission to investigate all aspects of the case, including the manner in which the police conducted their original investigation of the death.
 

This death was followed by riots on Palm Island, the burning down of the Police Station, and the imprisonment of an Indigenous man for offences associated with these events.
 There have been several suicides of individuals linked to the death in custody, including that, before the trial, of an important witness, who shared the cell in which Mulrunji died.
  Mulrunji’s 18 year old son was also reported to have committed suicide.
 

One way or another, this tragic case and its aftermath have seriously impaired the trust of the Indigenous community in the Queensland Police Force. There has been no indication from the Federal Government that it intends to fulfil an election commitment to review implementation of the recommendations of the 1991 Royal Commission into Aboriginal Deaths in Custody
; which called, among other things, for limiting arrests to cases where they are clearly necessary. It should be noted that the Coroner stated, in relation to Mulrunji’s arrest:

I do not determine the lawfulness of this decision but clearly the situation could easily have been addressed by means other than arrest… The fact that the senior serving officer did not know him after two years on the island was an indication that he was not a troublemaker. It was completely unjustified to decide to arrest, particularly if that decision was solely influenced by a desire to check the computer for any outstanding warrants. That is not a basis for arrest. Given that Mulrunji had walked away and was clearly not impeding anyone there was always the discretion to do nothing or simply speak with Mulrunji.

Indigenous persons are extremely over-represented in contacts with all levels of the criminal justice system.  For example the national imprisonment rates per 100 000 adults in 2006-07 for Indigenous and non-Indigenous Australians respectively were 2142.2 and 122.4 respectively.
 Indigenous prisoners constituted 24.3% of the prison population nationally
, but only an estimated 2.5% of the total Australian population – one of the highest rates of over-representation of an Indigenous population in the world. This translates, as noted above, into a high rate of Indigenous persons among those who die in custody. 

Amnesty International has repeatedly called on the Government to implement outstanding recommendations of the Royal Commission into Aboriginal Deaths in Custody as a matter of urgency, and to move with all possible speed to the adoption and implementation of the Optional Protocol on the Convention Against Torture. 

Use of TASERs by police
In Australia, TASERs are being distributed for use by front line police in many jurisdictions.
  The NSW Ombudsman has expressed concern that the restriction of these potentially lethal weapons to specially trained tactical defence squads, has been lifted, and has called for a two year moratorium on their use by non-specialist units. He also emphasised the need for improved training, and the development of Standardised Operating Procedures and policies, as well as for the development of stringent accountability mechanisms.

Amnesty International calls on Australia, as it has regarding other states, 
 to suspend all use of TASERs, unless their use is strictly regulated, in accordance with international standards on the use of force by police, and allowed only by trained officers.  

Treatment of David Hicks and Mamdouh Habib, Australian Nationals

David Hicks and Mamdouh Habib were detained in US custody from December 2001 and October 2001 respectively.  Both men were subsequently transferred to the US run military base in Guantanamo Bay, Cuba, in January 2002 and April 2002 respectively. Mamdouh Habib had allegedly been held in Pakistan and then subjected to ‘rendition’ to Egypt prior to his transfer to Guantanamo Bay. 

Mamdouh Habib was repatriated to Australia in January 2005 and David Hicks into custody in Australia in May 2007.  Both men have alleged they were subjected to torture and other cruel, inhuman and degrading treatment or punishment while in US custody.

Amnesty International has raised concerns about the treatment of those held in the context of the ‘war on terror’ for many years and in relation to the practice of ‘rendition’ to which Mamdouh Habib was allegedly subjected.  Amnesty International is concerned that many of the detainees including David Hicks and Mamdouh Habib were exposed to torture and other ill-treatment..

While the US had custody and control over the two men and was primarily responsible for their treatment while in detention, the Australian Government had obligations to ensure their citizens were not subjected to torture or other ill-treatment by another State Party.   Furthermore, the Australian Government and the US Administration were ‘close allies’ during this time.

At no time did the Australian Government initiate independent and public investigations into the treatment of David Hicks or Mamdouh Habib, despite Australian officials having contact with both men during their detention at Guantanamo Bay.  At the time of writing, no such public independent investigation has been established in relation to the treatment of either men by the Australian Government.

7. Migration related violations (Articles 7, 9 and 13)

Since the submission of Amnesty International’s previous briefing in September 2008 the first asylum seekers have been held in the Government’s new detention facility on Christmas Island.
 This facility is comparable to a high security prison in its design and construction. In his newly released Immigration Detention Report 2008, the Human Rights Commissioner has, inter alia, criticised the use of the Christmas Island facility: 

"It's 2,600 kilometres from the nearest capital city, and it's a very small community and for those two reasons that community is not able to provide the pastoral and support needs of detainees."

In addition to repeating the call for an end to mandatory detention, the Commission has also called for the Government to act on its promises of a new policy direction in migration detention, in particular, to cease the practice of detaining children, limit time in detention and improve the standard of facilities.

Amnesty International continues to call for the Government to close the Christmas Island facility, to end mandatory detention, to repeal the legislation that creates geographic inconsistencies in the application of immigration law, to confine migration detention to cases where this is absolutely necessary, and for the shortest reasonable period, and to treat all asylum seekers in accordance with Australia’s international obligations.

8. Anti-terrorism legislation (Articles 9, 14, 15)

Amnesty International believes that a range of rights provided for in the Covenant are violated by certain provisions of Australia’s anti-terrorism legislation, introduced in a piecemeal fashion since 2002.   

Lack of certainty 

Amnesty International is concerned that the vagueness of terms for offences in Criminal Code Act 1995 (Cth), as amended by anti-terrorism laws, is in conflict with the principle of certainty, protected by Article 15 of the Covenant.  Relevant provisions of the Act are those that create an offence to:  

· possess “a thing” connected with preparation for, the engagement of a person in, or assistance in a terrorist act (s101.4)

· collect or make documents connected with preparation for, the engagement of a person in, or assistance in a terrorist act (s101.5)

· be a member of a terrorist organisation when member is defined to include an informal member and a person who has taken steps to become a member (ss102.1 and 102.3)

· provide support or resources to help the organisation directly or indirectly engage in preparing, planning, assisting in or fostering the doing of a terrorist act (whether or not a terrorist act occurs) (s102.7)

Shift in legal and evidential burden 

Amnesty International is concerned that there has been a shift in evidential burden of proof contrary to the right to be presumed innocent in Article 14(2) of the Covenant. The ‘reverse onus’ introduced by anti-terrorism laws to some provisions contained in the Criminal Code Act 1995 (Cth) violates this right and the right to a fair trial generally by removing the requirement for the prosecution to build a prima facie case against the defendant and shifting the burden of proof onto the accused. The burden is shifted in the following offences contained in the amended Act:

· It is an offence to possess a thing connected with preparation for, the engagement of a person in, or assistance in a terrorist act if the person either knows or is reckless as to the terrorist connection (ss101.4(1) and (2)). Subsections (1) and (2) do not apply if the possession of the thing was not intended to facilitate preparation for, the engagement of a person in, or assistance in a terrorist act under s101.4(5). The defendant bears the evidential burden of proving that the intention was lacking.

· It is an offence to collect or make a document connected with preparation for, the engagement of a person in, or assistance in a terrorist act if the person either knows or is reckless as to the terrorist connection (ss101.5(1) and (2)). Subsections (1) and (2) do not apply if the collection or making of the document was not intended to facilitate preparation for, the engagement of a person in, or assistance in a terrorist act under s101.5(5). The defendant bears the evidential burden of proving that that the intention was lacking.

· It is an offence to be a member of a terrorist organisation (s102.3(1)). The offence does not apply if the person proves that they took all reasonable steps to cease being a member however the defendant bears the legal burden of proving that all steps were taken under s102.3(2).

· It is an offence to intentionally provide training to or receive training from a terrorist organisation (s102.5). If the organisation is a proscribed organisation, strict liability applies: that is, the prosecution does not need to prove that the person knew that the organisation had been proscribed. The evidential burden shifts immediately to the accused to show that they were not reckless as to the fact that the organisation was a proscribed terrorist organisation. 

· It is an offence to receive funds from, make funds available to or collect funds for a terrorist organisation if the person knows or is reckless as to whether the organisation is a terrorist organisation. The offence does not apply if the person proves that the funds were received solely for the provision of legal representation relating to terrorist offences in this division or assistance for the organisation to comply with the law (s102.6). The defendant bears the legal burden to prove that the funds were received for an acceptable purpose.

· It is an offence to associate on two or more occasions with a person who is a member of or who promotes or directs the activities of a proscribed terrorist organisation if the association intentionally provides support to the organisation to help it expand or continue to exist. The person must know that the other person is a member of, promotes or directs the activities of the terrorist organisation. Strict liability applies to the fact that the organisation has been proscribed. There are various types of associations which are permitted including if the association is with a close family member or the association is in a place used for public religious worship under s102.8(4). However the defendant bears the evidential burden of proving that the association was for one of the acceptable purposes. Further, the offence does not apply unless the person is reckless as to whether the organisation is a proscribed organisation and again the defendant bears the evidential burden under s102.8(5). Finally, the section does not apply to the extent that it would infringe upon the implied freedom of political communication in the constitution. However the defendant again bears the evidential burden on this matter under s102.8(6).

Freedom from arbitrary detention 

In its previous submission Amnesty International expressed concern that certain provisions of the Australian Security Intelligence Organisation Act 1979 (Cth) (“the ASIO Act”) operate to allow detention under conditions that are not compatible with Article 9 of the Covenant. The ASIO Act allows for the detention of people for up to 168 hours (ss34D(3), 34HC) even in cases were those detained are not suspected of committing any criminal offence, but merely of having information about a possible criminal offence.  

The preventative detention regime also allows a person  to be detained for up to 48 hours (and up to 14 days in complementary state/territory legislation) without charge where it is ‘reasonably necessary to prevent a terrorist act or to preserve evidence of such an act’ (Division 105 of the Criminal Code).
 Where a warrant for questioning has been issued those questioned are obliged to provide information or answer questions. While detention warrants must be issued by a Federal magistrate or a judge, and detainee brought before a government-appointed “prescribed authority” with judicial experience, Amnesty International is concerned that because the Act allows for detention without charge for a week, and does not provide for proper judicial review, it fails to meet the Covenant’s provisions against the arbitrary deprivation of liberty.   

The organisation is also concerned that there are insufficient protections against arbitrary detention built into the regime for the use of Control Orders issued under s.104.1 of the Criminal Code Act 1995 (Cth). 

Two such orders have been issued to date: one against Joseph (Jack) Thomas, in August 2006, less than two weeks after a Court had quashed his convictions for receiving funds from al-Qaeda and holding a falsified passport. The second order was issued against David Hicks. (See case study below).

Control order against David Hicks

David Hicks was the first person to be sentenced by a military commission at Guantánamo Bay on 30 March 2007, pleading guilty to one charge of ‘providing material support for terrorism’.  As what appears to have been part of a plea bargain, Hicks was returned to Australia on 20 May 2007 to serve some nine months of a seven year sentence in Adelaide’s Yatala prison. One of the conditions imposed by the military commission was that Hicks not speak to the media; that gag order expired in March 2008.  

The evidence about Hicks has never been tested in a properly constituted court.  

On his release from Yatala on 29 December 2007 Hicks was subject to a control order, which had been issued on 21 December 2007. Details of the control order were not made public, but media sources reported at the time that Hicks was required to report to police three times weekly (later reduced to twice weekly), submit to finger printing, made subject to an overnight curfew, and was barred from possessing any explosives or firearms, or materials related to weapons, combat skills or military tactics. 

On 20 November 2008 Hicks finally spoke out, releasing a video tape to media sources.  He said that the control order made it hard for him to get on with his life.  “I don’t know what the future holds for me.  The only thing I do know is that until the control order is lifted, I will not be able to get on with my life, Hicks said. He expressed concern that a further control order would be made restricting his activities.

At about 5pm on 20 November 2008 the Australian Federal Police issued a statement indicating that “after consultation with other agencies the AFP would not be seeking a further control order against Hicks.”  The order expired on 21 December 2008.

Government announces changes

Following the release of a Report of the Inquiry into the Case of Dr Mohamed Haneef,
 the Government announced changes to several aspects of Australia’s anti-terrorism regime, including: 

· Establishment of an independent statutory office, the National Security Legislation Monitor, to review “the practical operation of counter-terrorism legislation on an annual basis”. 

· Establishment of a Parliamentary Joint Committee on Law Enforcement to provide oversight of the Australian Federal Police.

· Replacement of the Federal “sedition” offence to one of “urging violence” and “ensure there is an offence of urging violence against a group or individual on the basis of race, religion, nationality, national origin or political opinion”.

· Implementation of the recommendations of the Clarke Inquiry, including reviewing the operation of the police investigative detention powers for counter-terrorism offences. A discussion paper and draft exposure are to be released in the first half of this year.

Although encouraged by these developments, Amnesty International remains concerned that a range of Covenant rights remain inconsistent with some provisions in the current suite of anti-terrorism legislation in Australia and calls for an urgent and comprehensive review to ensure full compliance with the Covenant and other international treaties and standards 
9. Restrictions on freedom of association (Article 22 )

In its previous submission to the Human Rights Committee Amnesty International expressed concern about the failure of Australia to comply with its obligations under Article 22 of the Covenant.

Both the Workplace Relations Act 1996 (Cth) and the Workplace Relations Amendment (Work Choices) Act 2005 (Cth, restrict the right to take industrial action, which impedes the effective exercise of the right to freedom of association: the former because it restricts multi-employer or industry wide agreements, and the latter because it places extensive discretionary powers in the hands of the Minister to terminate strikes.
  The Work Choices legislation was challenged by all Australian jurisdiction in the High Court of Australia, but, in a majority decision, the Court ruled that the Federal Government could use the so-called “corporations power”
 of the Constitution to legislate broadly concerning industrial relations.
 

Under S.s 330 and 323 of the Workplace Relations Act 2005, an employer can unilaterally determine the terms and conditions of employment – “employer greenfields agreements”.  The ILO Committee of Experts observed at page 47 of its report for 2007
 that the inclusion of such agreements, to the exclusion of good faith bargaining, appeared to seriously hinder the possibility of workers’ negotiating terms and conditions.  The Committee requested the government to ensure that the workers, even in new businesses, might choose their bargaining agent and negotiate terms and conditions in the first year of service even if an employer “greenfields” agreement had been registered.

In her Second Reading Speech on the Fair Work Bill 2008, the Minister claimed the Bill would encourage “good faith bargaining”, allow for voluntary union representation in making agreements, permit union entry under controlled conditions, including giving 24 hour notice, provide for pay increases to be tied to productivity increases, but would prevent pattern bargaining and not protect multi-employer, or industry wide, industrial action.
   

In a 2008 report the ILO Committee of Experts
 stated that action related to the negotiation of multiple business agreements and pattern bargaining represented legitimate trade union activity for which the law should afford adequate protection.  The Committee further emphasized that the parties themselves should normally choose the bargaining level.  It therefore requested the Government to ensure that workers were adequately protected against acts of anti-union discrimination for negotiating collective agreements at whatever level deemed appropriate by the parties.

The Building and Construction Industry Improvement Act 2005 (Cth) places severe restrictions on the right of people to freedom of association, including the right to form or join trade unions and to take action for the protection of their interests.  

The 2008 report of the ILO’s Committee of Experts
 noted that many elements of this Act were inconsistent with ILO Convention 87. Among the inconsistencies were the imposition of severe penalties on trade unions and individual members for industrial action, including strikes lasting more than two hours. The Committee also found that prosecutions initiated by the Australian Building and Construction Commission appeared to target trade unions and workers. 

The Committee urged the Government to amend provisions referring to ‘unlawful industrial action’, implying not only tortious liability to the employer, but a wider responsibility to third parties and an outright prohibition of industrial action. It also asked the Government to eliminate impediments, penalties and sanctions against industrial action, and to introduce safeguards to ensure that the Australian Building and Construction Commissioner and inspectors did not interfere unduly in the internal affairs of unions.  Moreover, the Committee raised the need to ensure that determination of bargaining level was left to the discretion of the parties and not imposed by law – there should be no financial penalties or incentives linked to collective bargaining.  

The Government has not proposed changes to the Australian Building and Construction Commission before 2010. Amnesty International believes that powers of the Commission and provisions of the Building and Construction Industry Improvement Act 2005 that restrict effective exercise of the right to freedom of association should be removed without delay.
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