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Jamaica’s report to the Human Rights Committee
The third state party report to the Human Rights Committee (CCPR/C/JAM/3) notes that efforts are being made to pass a bill which would repeal laws allowing corporal punishment in the penal system (para. 51) but it makes no mention of corporal punishment that may lawfully be inflicted on children in the name of discipline in homes and schools. 

In the List of Issues for Jamaica (CCPR/C/JAM/Q/3), the Committee asks what measures the state party has taken to eliminate all forms of corporal punishment in all settings, and what concrete steps have been taken to pass the bill which would repeal the Flogging Regulation Act 1903 and the Crime (Prevention of) Act 1942 (Question 14). We would make the following comments on the Government’s replies to these questions (CCPR/C/JAM/Q/3/Add.1, paras. 82-85):
· The Government states that corporal punishment is prohibited in state childcare facilities and early childhood institutions but is lawful in the education system and private family homes (para. 82). No information is given on the legality of corporal punishment in forms of care that are not organised by the state. The obligation to prohibit corporal punishment in all settings requires that prohibition covers all forms of alternative care, including foster care, privately arranged care, institutions run by religious bodies and other organisations, etc.
· The Government seeks to abolish corporal punishment in schools by way of a Paper on Safe School Policy to be tabled in Parliament for approval (para. 83). The reply is unclear as to how this would lead to prohibition in law – including repeal of the common law right to inflict “moderate and reasonable” punishment – rather than simply being policy advice to schools not to use corporal punishment. Prohibition must be enacted in legislation in order to be legally enforceable.
· In light of the ending of corporal punishment in schools, a National Parenting Commission is to lead implementation of the National Parenting Policy (para. 83). The recognition of the links between non-violent teaching and non-violent parenting is to be welcomed. However, the response gives no indication that the law will be amended to protect children from all forms of assault, including that which is currently inflicted lawfully as corporal punishment, in the home. The legal obligation to report abuse or potential abuse of children (para. 84) is unlikely to make an impact on the experiences of children subjected to violence in the name of discipline which falls under the legal threshold for abuse and into the category of “moderate and reasonable” punishment allowed in common law. Protecting children from all forms of corporal punishment means ensuring that they have the same legal protection from assault that adults have and that all legal defences for the use of corporal punishment in childrearing are explicitly repealed.
· The bill to repeal the Flogging Regulations Act and the Crime (Prevention of) Act was tabled in October 2010 but is still to be debated (para. 85). Given that corporal punishment as a sentence for crime was ruled unconstitutional in 1998 and that there is no provision for it in other criminal law, it is not obvious why there is such a delay in amending the legislation. Prohibiting corporal punishment in the penal system requires that all provisions authorising its use as a sentence for crime and as a disciplinary measure in penal institutions are formally repealed.
The legality of corporal punishment of children in Jamaica

Corporal punishment is lawful in the home under the common law right to inflict “reasonable and moderate” punishment. This right has also been found by the courts to apply to teachers in schools (Ryan v Fildes [1983] 3 All E.R.517).

In the penal system, corporal punishment was ruled unconstitutional by the Jamaican Court of Appeal in December 1998 and there is no provision for it in the Criminal Justice (Reform) Act (1978), the Corrections Act (1985) and the Child Care and Protection Act. But provisions for corporal punishment as a sentence for crime and as a disciplinary measure in penal institutions are still in force in the Flogging Regulation Act (1903), the Crime (Prevention of) Act (1942) and the Obeah Act (1898).

In alternative care settings, corporal punishment is unlawful in early childhood institutions under the Act to Provide for the Regulation and Management of Early Childhood Institutions and for other Connected Matters, in “places of safety” under article 62 of the Child Care and Protection Act, and in children’s homes under the Child Care and Protection (Children’s Homes) Regulations (No. 22 of 2005). We have yet to establish whether prohibition applies to non-institutional care and to care that is not provided by the state.

Treaty body recommendations

Recommendations on corporal punishment of children have been made by the Committee on the Rights of the Child
 and the Committee on Economic, Social and Cultural Rights.
 The Human Rights  Committee recommended repeal of the Flogging Regulation Act 1903 and the Crime (Prevention of) Act 1942 as long ago as 1997.
 A recommendation was made to prohibit corporal punishment of children in detention centres during the Universal Periodic Review of Jamaica in 2010: the Government accepted the recommendation.

The Human Rights Committee’s recommendations to Jamaica
We hope the Human Rights Committee will recommend that Jamaica should:

· ensure that legislation is enacted which prohibits corporal punishment in homes, schools and all forms of care and that the common law right to administer “reasonable and moderate” punishment is explicitly repealed

· repeal the provisions for corporal punishment in the Flogging Regulation Act 1903, the Crime (Prevention of) Act 1942 and the Obeah Act 1898.
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� For more detailed information and a summary of relevant research in Jamaica see the Global Initiative’s earlier submission to the Country Report Task Force in July 2010


� 4 July 2003, CRC/C/15/Add.210, Concluding observations on second report, paras. 33, 48 and 49 ; 15 February 1995, CRC/C/15/Add.32, Concluding observations on initial report, para. 7


� 30 November 2001, E/C.12/1/Add.75, Concluding observations on second report, para.14


� 19 November 1997, CCPR/C/79/Add.83, Concluding observations on second report, para. 15


� 12 November 2010, A/HRC/WG.6/9/L.12, Draft report of the Working Group on the Universal Periodic Review: Jamaica, para. 99.10
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