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As indicated in the introduction to the State Report
,  conscription was abolished in Bulgaria with effect from 1st January 2008.  Questions remain as to whether it might be reinstated in the event of war or national emergency, and as to the position of a “contract” member of the armed forces who develops a conscientious objection.  


In order to enable the abolition of conscription, on 26th January 2007 the National Assembly had approved an amendment to Article 59.2 of the Bulgarian constitution, which had previously read: “The fulfilment of military obligations, and the conditions and procedure for exemption therefrom or replacing them with alternative service,”.  Henceforth only  “The training of the citizens to defend the country shall be established by law.”  Subsequently, on 16th February, the Cabinet approved a decision to repeal all provisions in the Defence and Armed Services Act of 1996 which related to compulsory military service.   That Spring's  cohort of 2413 conscripts was to be the last; they in fact  completed their nine-months service on 25th  November 2007.
  


When States abandon obligatory military service, this is often done by suspending the relevant legislation, which remains available for reactivation if required at a time of war or national emergency.  It seems that in the case of Bulgaria, the change has been much more fundamental.  Not only have the relevant legislative provisions been repealed; the constitutional provision which enabled them has also been altered.  The precise interpretation of the change in the wording is not clear, but the intention would seem to be that the reimposition of conscription would now require a further constitutional change.


It should be noted that among the legislative provisions repealed were all those relating to conscientious objection.  This means that if military service were to be reinstated, arrangements for conscientious objectors would also have to be created anew.  In this context, it is disturbing that  

Article 37.2 of the Bulgarian Constitution, which (as quoted in paragraph 402 of the State Report)  states “The freedom of conscience and religion shall not be practiced to the detriment of national security, public order, public health and morals, or of the rights and freedoms of others”, is not consistent with Article 18.3 of the Covenant.  As the Human Rights Committee pointed out in General Comment 22, national security is not listed as a permitted limitation on the freedom to manifest religion or belief
.  This also means that there are no legislative provisions which could possibly be used by a contract member of the armed forces who develops a conscientious objection to military service.

Historical Background 


Conscription was maintained without any provision for conscientious objection throughout the years when Bulgaria was a member of the Soviet bloc.  Jehovah's Witnesses, ethnic Turks and political dissidents tended, for different reasons, to be assigned to punitive labour battalions rather than armed service.
 


As already noted,  Article 59.2 of the new 1991 Constitution  stated “The fulfilment of military obligations, and the conditions and procedure for exemption therefrom or replacing them with alternative service, shall be established by law”.  It was however not until 1998 that a “Law for the Replacement of Military Obligations by Alternative Service”, was introduced,  article 3 of which stated “All Bulgarian male citizens, liable to conscription for military service have the right to apply for replacement of their military obligations with an alternative service as a practice of their constitutional right of freedom of conscience, freedom of thought and free choice of religion if they do not want to serve with arms.”   Meanwhile, cases of conscientious objection continued to be dealt with ad hoc by assignment to unarmed military service in “construction battalions”.  In the course of  the 1990's, twelve Jehovah's Witnesses who refused on grounds of conscience to perform such service were sentenced to between 10 and 18 months imprisonment for “failing to respond to call up to military service”.
    In a Friendly settlement before the European Court of Human Rights
, the Bulgarian government subsequently agreed that all criminal proceedings against conscientious objectors in the period between the coming into force of the 1991 Constitution and of the implementing legislation in 1998 should be annulled. 

Suggestions for the List of Issues

CPTI suggests that the State Party be asked to confirm that the significance of the 2007  change to Article 59.2 of the Constitution is that even in a time of national emergency it will not be possible to reinstate conscription into military service without a further constitutional change.  As national security is not under article 18 of the Covenant a permissible limitation on the manifestation of religion or belief, the State Party should also give assurances that even in such a situation, and notwithstanding article 37.2 of the Constitution, full recognition would be accorded to the right of conscientious objection to military service.

The State Party should also be asked to clarify what the situation would be of a member of the now entirely contracted personnel of the armed forces who developed a conscientious objection to military service and sought release.   
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