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CONSTITUTIONAL AND LEGAL FRAMEWORK WITHIN WHICH THE COVENANT IS IMPLEMENTED (ART. 2)
QUESTION No. 1

(i) Integration of Covenant provisions in the domestic legal system 
1.
Currently there is no specific enabling domestic legislation on the Covenant.  However, most of the civil and political rights have been entrenched in the constitution of the United Republic of Tanzania 1977.  As these rights are entrenched in the Constitution they are of general application in Tanzania, but the National Assembly is empowered to enact laws when specific situations arise. Article 63(3)(d) of the Constitution provides:

“For purposes of discharging its functions, the National Assembly may

(d) Enact legislation where implementation requires legislation”.
2.
In the spirit of this provision, the Parliament has enacted the Basic Rights and Duties Enforcement Act Chapter 3 for enforcing the basic rights entrenched in the Constitution.  In the same vein these rights have been domesticated through various pieces of legislation.  These include:

· The Political Parties Act No. 5 of 1992. This Act provides for the freedom of association, freedom to form political parties, freedom to join political parties and the right to participate in public affairs.

· The National Elections Act 1985 provides for the right to participate in public affairs, the right to enfranchise and the right to be elected.
· The Local Government Authorities (Elections) Act 1979 provides for the right to participate in public affairs, the right to enfranchise and the right to be elected.
· The Refugees Act 1995 provides for the Refugees’ rights.
· The Birth Registration Act-provides for the right of every child to be registered immediately after birth. 

· The Criminal Procedure Act cap 20 of 2002 provides for the procedural rights of criminal suspect’s e.g. the right of any one arrested to be brought promptly before a judge or any officer authorized to exercise judicial powers within 48 hours, the right to bail and the right to legal representation. 

· The Civil procedure Act cap 33 of 2002 contains various procedural provisions that are in tandem with the Covenant, as detailed in the report.
· The Law of Marriage Act 1971 provides for the right to form a family.
(ii) Whether it is proposed to incorporate the Covenant itself into the legal system 

3.
This is subject to debate. An expert opinion will be sought in order to see whether there will be need to incorporate the Covenant whole sale and the effect of doing so taking into account that there are many pieces of legislation which implement these rights.
(iii) The precedence which it may be given over conflicting domestic legislation
4.
As a general rule, the Constitution prevails over any conflicting domestic legislation and international instruments. According to Article 63(3)(d) and (e)   of the Constitution, domestic laws would prevail over International Treaties. If the Convention is domesticated, then definitely, the enabling legislation will prevail over any conflicting domestic legislation, because then it will form part of the municipal laws and they will have an equal status. However, from the case of Ephraim vs. Pastory [1990] TLR 106 and Transport equipment Vs Valambhia it can be seen that courts of law have adopted a liberal approach and a  different position concerning the effect   of unincorporated treaties on ambiguous or uncertain domestic laws. In Valambhia’s case it was held that:
“the fact that  an International  Convention  to which  Tanzania  is a party  is not incorporated  into  Tanzanian law  does not  absolve  the government  of its duty  to adhere  to its  undertakings  in the agreement.”

In the case of Ephraim Vs Pastory it was held that:

The principles  contained  in the human rights  instruments  constitute  a standard  below which  any civilized  nation  will be  ashamed  to fall.
(iv) Whether the Covenant provisions can and have been invoked before the courts. If so, please provide information including examples and statistical data if available, of such cases
5.
Statistical data concerning cases in which Covenant provisions have been invoked before the courts are not readily available due to the fact that the system is not yet computerized and whatever records that are available are not disaggregated along these lines.  However, there are some few case examples in which the Covenant provisions were referred by the Courts in order to support or supplement municipal laws provisions. For example, in the case of Transport equipment  and another  versus  D.P Valambhia Civil Application no 19 of  1993 Court of Appeal of Tanzania, Dsm. Article 11 of the Covenant was put to test. The applicant had applied for an order for stay of execution of the order of arrest and detention. Tanzania had ratified the Covenant by then, however no national law had been passed to incorporate the same. The Court of Appeal of Tanzania, in relying   on the Covenant observed: 

“…..Since  Tanzania  has ratified  the ICCPR  in which  article  11 prohibits  civil imprisonment ,by denying  an order  of stay of  execution  of the order of  arrest and detention  will be  a violation  of that  inherent  right…”
6.
In the case of Ephraim Versus Pastory(1990) TLR 106 the High Court relied on 

Article 26 of the Covenant in restating a woman’s right to sell her piece of land under the Haya customary law. The Court held:
“The Haya customary law on inheritance discriminates against women and therefore inconsistent with   article 13(4) of the Constitution of Tanzania that bars discrimination.”

7.
Although the Court applied the provisions of Article 13(4) of the Constitution, in reaching its decision, it also invoked the spirit of Article 26 of the Covenant. 
The case of  Mtikila versus Attorney General-Misc.civ cause no 10 2005 High Court of Tanzania (Main Registry Dar es Salaam ) hinges on the  right of private candidates to contest in elections. However, the matter is still pending in court following an appeal lodged by the Attorney General against the decision of the High Court which had declared that it was lawful for private candidates to contest in the presidential and parliamentary elections. 
QUESTION No. 2

Examples and statistics on complaints under consideration submitted by persons in detention.

8.
Since its inception in 2002 and to date, the Commission for Human Rights and Good Governance has  received   a total  of   2440 complaints from  remandees  and prisoners .These  complaints range  from  delay  in the disposal of  appeals ,delayed investigation , failure  by the responsible authority to take  suspects   before  courts  of law, police torture and trumping up of false charges by  police. Most of the complaints have been handled by the Commission.
Whether human rights violations found by the Commission are automatically referred to the judicial system

9.
Human rights violations found by the Commission are not automatically referred to the judicial system. The Commission may recommend to the appropriate authority of its findings, for redress or it may invite /summon parties for reconciliation or mediation by virtue of its mandate. If the Commission‘s recommendations are not implemented by the appropriate authority the Commission has the right to seek judicial recourse under section 28 of the Commission for Human Rights and Good Governance Act 2001 Cap 391 RE 2002
Comment on reports that the recommendations of the Commission have not been implemented, such as in the Nyamuma village case
10.
It is worth noting that:

· It is not true that all recommendations of the Commission have not been implemented and not all recommendation of the Commission must be implemented .It is against this background that, where recommendation are not implemented, section 28 of the Act provides for judicial recourse. The Nyamuma village case provides a typical example of the Commission‘s right to judicial recourse .The Commission referred this case to the High Court where it is still pending.
· The Commission is accessible to individuals in the country through its main offices in Dar es Salaam and Zanzibar; it also has branches in Lindi and Mwanza regions .The Commission is in the process of opening more branches in other regions such as Mbeya, Kilimanjaro, Dodoma and Pemba.

·  Individuals may also access services of the Commission through the internet, telephone, fax, postal services, radio and television programs. The Commission has outreach programmes in the form of Commissioners’ visits, tours and public rallies in districts and villages. 

QUESTION No. 3      

Implementation of Nyalali recommendations
11.
The recommendations that were made by Nyalali commission on the re- introduction of multiparty democracy in Tanzania were predicated on the context of the terms of reference and the main issue was Whether or not to re introduce multiparty democracy in the country.  These recommendations have been implemented either by repealing or amending some of the laws to make them compliant with the enhanced democracy as a result of the introduction of the Bill of Rights into the Constitution and the re-introduction of multiparty democracy.

· The Emergency Powers Act 1986. This Act has been amended to streamline the powers. Presently, the powers cannot be delegated.  They can only be discharged by the President himself or a person for the time being discharging the function of the President. 

· The Human Resources Deployment Act, 1983. This Act was repealed in 1991. 
· The Preventive Detention Act, 1962. This Act has been amended to oblige the president to furnish reasons for any necessary detention, the right of the detainee to challenge the detention order in a court of law and to limit its scope of application only during emergency. Currently, the Act is cited as Cap 361.
· The Witchcraft Act Cap 18. This Legislation Empowered the District Commissioners to deport people who instill fear of witchcraft to the general public in their localities. This problem of witchcraft i.e. persons who by their conduct are feared as having powers of witchcraft is not imaginary but real.  The Law Reform Commission after a research recommended that this Legislation is still useful to address this pertinent problem of fear of witchcraft.  The state party has retained the Legislation for the time being. Meanwhile, efforts of stepping up the education of the general population is undertaken to alleviate the problem of strong belief in witchcraft.
· The Societies Act Cap 337. The line Ministry is in the process of tabling some proposals for amendments to make it more responsive and up to date.
Capital punishment

12.
The proposal for abolition of death penalty by the Nyalali Commission was made as a side issue which was not within its Terms of References.  As the Commission was making its recommendation, the Court of Appeal of Tanzania pronounced itself on the sentence, taking an opposite position from that of the Commission, by affirming the capital punishment.  The sentence has remained an important tool for protection of innocent victims of vicious killings of, for example, the elderly women erroneously accused of witchcraft simply because of their ageing red eyes and most recently, albinos for their parts and limbs which are believed by some section of society, are good material for preparation of charms for enrichment, let alone robbery and other types of wanton killings.  The debate on abolition of the capital sentence is continuing

QUESTION No. 4

Non-discrimination, freedom from interference with privacy, protection of the family, and equality of men and women (arts. 2 (1), 3, 17, 23, 26)

(i) Review on the Law of Marriage, Succession and Inheritance
13.
The Government has received  from the  Law Reform Commission  of Tanzania, proposals  for amendments   of  the  present Inheritance  and Succession Laws  and the Marriage  Act  of 1971. Due to the nature and sensitivity of the issues under review, it intends to seek opinion from the public before any review is carried out. A draft White Paper is ready for submission for Cabinet approval. Early marriage is one of the issues to be addressed by the White paper. In the mean time the Education Act provides for mandatory primary education and it also protects secondary school girls from early marriages.  
(ii) Review on the Citizenship Law. 

14.
The issues of the citizenship are governed by the Tanzania Citizenship Act Cap 357. The citizenship rights are currently under public debate. The public debate is based on among other things, the burning issues of duo citizenship and the right of naturalization of men who get married to Tanzanian women. The government is keenly following up the debate with a view to come up with a position.
 (iii) Legislation applying in Zanzibar for unmarried women who fall pregnant

15.
The Revolutionary Government of Zanzibar has repealed the Spinsters and Female Divorcee Protection Act of 1985 and enacted the Spinsters and Single Parent Child Protection Act of 2005. The Act has among other things, repealed the jail sentence for a spinster who will be found pregnant, it also protects her right to continue with education.
QUESTION No. 5

 Women‘s access to education and decision making positions

16.
The Education and Training Policy (1995) promotes access and equity through making access to basic education available to all children as a Basic right, encouraging equitable distribution of educational institutions and resources, expanding and improving girls education by screening for talented, gifted and disabled children so that they are given appropriate education and training and developing programmes to ensure access to education to disadvantaged groups. Performance of girls has relatively been low, this being contributed by cultural attitudes and preference for educating male children   and high drop out rates due to early marriages and pregnancies

17.
A number of interventions are being done so as to improve accessibility of girls to education.

· In Primary school education, school fees have been abolished where as in day secondary schools fees have been reduced by half.

· Re-entry policy component on pregnant school girls is under process.   According to Head of Schools Annual Reports, up to 6% of the drop outs are due to pregnancies. (BEST 2004 – 2008).

· Enrolment   in Primary Education  has risen  from  7,083,063 in 2004 to 8,410,094 pupils in 2008;

· Quota system has been established where by girls pass mark are bit low compared to boys.

· Enrolment of girls in ordinary level secondary schools has risen from   147,490 in 2004 to 438,901 in 2008 and for advanced level from   432,599 in 2004 to 1,222,403 Students in 2008.The rise is attributed to the introduction of the Ward secondary schools all over the country.

· Introduction of empowerment  programmes and projects for  girls, examples include TUSEME (speak out) programme, being carried out  country wide, Teenage Pregnancies affiliated with PASHA project which covers 209 (169 Primary and 40 secondary)  schools in 3 coast regions (Lindi, Mtwara and Tanga) in the country. 
18.
With regard to equitable representation of women in decision making positions, the Government has adopted the following affirmative action measures:

· The 14th amendment of the Constitution of the United Republic of Tanzania increased the number of seats of women in the Parliament. The Constitution under Article 66 (1) (b) provides for the number of women to be more than thirty percent of the total number of parliamentary seats. Currently there is a considerable increase of number of women in the parliament. According to the President’s Office Diversity Unity’s data, 94 out 324 are women, 19 are women from constituency and 75 are women from special seats which is equivalent to thirty percent. Prior to December 2005 General elections, the parliament had 290 members, women were 63, 16 from constituency and 47 women from special seats. 
· Currently, the Deputy Speaker of the National Assembly is a woman. 
· Similarly, the Constitutional amendment of Zanzibar in 2000 increased the percentage of women’s special seats in the House of Representatives from 20% in 2000 to 30% in 2004. The Councils have been directed by the Government to set aside 10% of their revenue for City for District Women and Youth Fund. The Village Government is provided with 20% of subsidy to meet administrative costs. 
· There has been an increase in the number of women in  decision making positions 
Table for disaggregated statistics on women and men in decision making positions is attached.

QUESTION No. 6
Violence against women (arts. 3 and 7)
19.
The United Republic of Tanzania does not have a single statute that deals with domestic violence. The law is provided on different statutes. In 1998 the Parliament enacted the Sexual Offences (Special Provisions) Act (SOSPA), which among other things addresses sexual exploitation of women and children, incest, also addresses forms of sexual abuse like rape, molestation, indecent assault and sodomy, most of which are committed against women and children.  Stiff sentences are given to culprits of rape, punishment of rape is imprisonment for life with or without corporal punishment or imprisonment and an additional payment of compensation determined by the court to the person in respect of whom the offence was committed for and the injuries caused also the law of marriage act prohibit the spouse to inflict corporal punishment to another.

· The Government conducted training of the public in paralegal and NGOs in order to reduce violence, promote community support in reducing Violence against women and children and in handling cases at grassroots level. There has also been a notable increase in the number of women in the legal profession, thus improving women’s access to legal services.  

· On awareness raising the Government of Tanzania in collaboration with various stakeholders undertook several measures to enhance women’s legal literacy and rights through media and sensitization programmes. For example the Say no to Violence against Women Campaign launched by the President of the United Republic of Tanzania and on furthering this Legal information in Kiswahili language in the form of booklets, pamphlets, posters, brochures and leaflets is widely disseminated.  This resulted in positive attitude of law enforcers towards women’s legal rights and increased confidence of Tanzanian women to pursue for their rights.

· The Government, in collaboration with NGOs has been running programmes of awareness raising to school committees, Magistrates, Public Officers and school children on women and children’s rights.

·  The curricula in training institutions for police and magistrates were reviewed to incorporate topics on how to deal with cases of violence against women and children.

· The Government through the Ministry of Community Development Gender and Children Formed and is in the process of launching the Multi sectoral National Committee on Violence against women which will be responsible for coordinating advocacy, sensitization Campaign and advising the Minister Responsible for Gender on issues pertaining to violence against women. 
20.
Plans are under way to conduct a National Survey Research on Violence against women and children so as to compile the Gender Violence   Data.

The Government of Tanzania has established various mechanisms and policy decisions to address the issue of Violence against Women. It has taken the following measures to ensure effective investigations, prosecutions and sanctioning of acts of violence against women.
Whether domestic violence and marital rape are recognized as criminal offences 

21.
The Sexual Offences Special Provisions Act provides for the offence of rape where the couple is separated.

· Marital rape is an alien concept in our society.
Steps that are being taken to overcome patriarchal attitudes and stereotypes

22.
In February 2008, Tanzania signed the Maputo Protocol on the rights of women; the Protocol among other things protects women against mental and physical violence and abuse.
· 23.
Currently the Government is undertaking a study to identify the magnitude of gender violence against women and children and cruelty against albino and the elderly. The objective of the study is to determine and document various typologies of violence against women and children, its causes, with a view to find an everlasting solution to it. The data obtained from the study will enable the State Party make interventions that are evidence-based.
24.
A study on the situation analysis of women and children is being undertaken by the Ministry of Community Development Gender and Children together with UNICEF; it is envisaged that the study will provide a full picture of the  position of Women and Children in Tanzania.
25.
Ministry of Community Development Gender and Children has a National Plan of Action on Gender Based Violence.
Whether victims have access to effective legal remedies

26.
Victims have the right to legal recourse, as every act of violence is criminalized under the laws of the land.
QUESTION No. 7

The practice of female genital mutilation in Tanzania 
27.
According to the Tanzania Health Survey (TDHS) of   2004/05, the practice of Female Genital Mutilation   is mostly prevalent in the nine of the 22 Tanzania mainland regions. These  regions  are  Manyara 81% Dodoma 67 % Arusha  54%  Kilimanjaro  25.5 %   Singida  43% Tanga  23% Morogoro 18% Iringa 22.7%   and Mara  38%,the rest of the  regions, that is  13 regions have the prevalence  of  less than 5 %.FGM has been prohibited  since  1998 with the adoption  of Sexual  Offences  Special  Provisions Act,1998.Section  21 (1) and (2) of SOSPA  outlaws FGM, the section  amends the Penal Code  Cap 16  of the laws, by adding a new section  to section 169 of the Penal Code, the new section is 169A
.The criminalization of this practice protects girls who are under 18 years of age, the assumption is that those who are above 18 are mature enough to consent or exercise rational decisions and research has shown that most of the victims are those who are below 18  or those who have attained their puberty age.
28.
However, the law has not been effectively enforced as the communities are not willing  to come forward  with  information, there  have been  some arrests  under  this legislation, but the prosecutions have been  very slow  due  to problems of  information/evidence  and especially witnesses .The following is an examination  of the relevant cases on the practice:
· In the Case of R versus Mbwasa Madaru, Criminal case no 261 /1999, Dodoma District Court, a girl under 18 was circumcised secretly. She later developed complications and   was taken to the Hospital for treatment. The matter was reported to the police. The girl’s father was arrested and charged for causing female genital   mutilation to her daughter contrary to section 169A of the Penal Code.  The case against the father was later withdrawn for lack of evidence, because witnesses were not willing to testify against the father.

· In R versus Fatma Iddi  and others Criminal case no 123/199, Singida District Court ,the accused were   charged  for causing  female genital  mutilation  to  a girl aged  7  years. However, the case was later with drawn apparently because of the pressure from within the victim’s family and other people around them.
· In the case of R versus Mussa Daudi and others, the accused persons were charged   of an offence of causing  female genital  mutilation   to  a girl under 18 as per section  169A of the Penal Code  as amended  by section  21 of the Sexual Offences  Special Provisions Act,1998.The accused  admitted  to have  committed  the offence  and was accordingly convicted .In sentencing the accused ,the Court had this to say,
Because of the ignorance of the existence of this new Act no 4 of 1998, the illiterate people in the rural areas are not at all conversant with the law. The Government and the Parliament have to educate and sensitize the community on this. As these are the first offenders, they are fined to pay ten thousand Tanzania Shillings each, in default of payment each to suffer 4 months in jail. The accused paid the fine immediately.
29.
From these cases, a number of issues arise, the problem of the ignorance of the law, the issue of lack of evidence and the issue of proper application of the law. It is the view of the government that law alone can not eliminate FGM. A holistic approach is a more effective way to combat this practice. Education to the practitioners and the public/communities   should be a priority rather than relying on criminalization and prosecution. In view of this, the Ministry of  Community  Development Gender  and Children  and the Coalition   Against  FGM  have conducted   several  advocacy  training  for local  leaders, local community based councilors, parliamentarians ,religious  organizations, the media   supported by  UNFPA  and UNDP.
30.
Moreover, a  National Plan of Action (NPA) to combat FGM (2001-2015) has been  developed  to provide  guidance  on elimination of  Female  genital Mutilation .In implementing  the NPA on FGM  various activities  were undertaken  which  include, training  of school teachers  in order  to integrate the knowledge  in school curricula, sensitization   of communities  through campaigns, media  programmes, seminars , workshops, drama,books and leaflets  on harmful effects of FGM. Awareness programmes on the existing laws against FGM is also provided. In addition,   a number of NGOs  undertake training  and sensitization  activities  on the legal  and human rights  aspects  of FGM  and participated  fully  in developing   the NPA on FGM .As a result  of   the stop FGM drive  some practitioners   have been  sensitized  to the extent of laying down their  tools  used to  perform  FGM   and they have joined campaign  of educating  the community  to stop  the harmful  practice. Furthermore, some parents and elders    who were hitherto advocates of FGM, come out to denounce the practice in public. The first day of February each year is a national FGM Day, which is used to sensitize the community on the harmful effects of FGM.
31.
The Government provides a conducive environment    for combating   FGM by facilitating the establishment of networks. For example,  in 2001  the government  facilitated  the formation   of Tanzania Chapter  which is an integral  part   of the Eastern  Africa Network  on the elimination  of FGM. This Chapter has a secretariat composed of different stakeholders including NGO and is coordinated by the Ministry of Community Development Gender and Children. As a result of these interventions, FGM cases have been reduced from 18% in 1996 to 15% in 2005.
QUESTION No. 8

Counter-terrorism measures and respect for Covenant guarantees
32.
The Prevention of Terrorism Act of 2002 provides for comprehensive measures of dealing with terrorism, prevention and cooperation with other states in the suppression of terrorism. The Act does not define the term terrorism but rather describes acts or omissions which constitute terrorism. These acts and omissions are found under section 4 of the Act. The Act has never been tested in court.
33.
The Act also mandated:
· Establishment of the Counter-terrorism centre.

· Establishment of units dealing with terrorism within the army, police force and immigration, prisons, intelligence and security agency. 
 Within these units, there is a swift exchange of intelligence information and best practices on counter terrorism.
QUESTION No. 9

Application of the Emergency Powers Act, Cap 221 
34.
The above Act confers certain emergency powers upon the President for purpose of ensuring public safety and maintenance of public order during emergencies and for connected matters. This Act was enacted to give effect to the provisions of articles 31 and 32 of the Constitution which provide for extraordinary powers of the state authority and power to proclaim state of emergency, respectively.
 35. The President may invoke the provisions of this Act, to persons who are proven to endanger national security. Declaration of state of emergency can only be done by the President on the following events:

· When the United Republic is at war or, when it is imminent that the United Republic is likely to be at war or when there is a real state of breakdown of law and order to a critical extent that only declaration of a state of emergency will help restoration of law and order or, were there is an imminent breakdown of Law and order in society in the United Republic to such a great extent that declaration of a state of emergency is the only remedy to restore peace and tranquility in the society. Further, the declaration can be made when an event of natural calamity or other danger is imminent, which is a threat to the society or part of it, or any other danger of a great magnitude which threatens the United Republic.
· Declaration of state of emergency under the Constitution is subject to approval by Parliament in Terms of sub article (3) of article 32.  Such an approval may only be secured with an endorsement of not less than two thirds of all members.  Neither the Constitution nor the Act, authorizes the abrogation of court decisions at times of emergency, if at all the courts can manage to function.
· During the reporting period the United Republic has never been at war or has never encountered any state of emergency, and as such no state of emergency has ever been declared.

QUESTION No. 10
 Application of death penalty and moratorium in Tanzania
36.
The death penalty is mandatorily imposed on murder convictions. The Court may impose death penalty on persons convicted of treason. During the reporting period there have been some reported convictions on murder. There were no reported cases on treason. As of 15th May 2009 there were 292 prisoners still on death row:
· Regarding the status of moratorium on the executions of death sentences, no executions have been carried out since 1994 or during the reporting period. For the past 15 years, the Government has been exercising an unofficial/de facto moratorium.
· Furthermore, the Law Reform Commission of Tanzania, conducted a study  through out  the  country  and prepared a report on the review of the capital punishment and recommended among other things that death penalty should be abolished  as it is against human rights ,however the majority members of the public consulted  during  the field research  were against its abolition . The report has been submitted to the Government since April 2009 and the Government is working on it. 

· Legal provisions regarding appeals or reviews governing death sentences and their application in practice are provided for under the Appellate Jurisdiction Act Cap 141 and the Court of Appeal Rules, 1979.Apart from the these laws, there is an Advisory Committee on the Prerogative of Mercy formed under the Presidential Affairs Act Cap 9, whose function is to advise the President on the propriety of carrying out the death sentence. The Advisory Committee, among other things, considers the opinion or views of the relatives of the victim of the crime, relatives of the convict, the convict’s own submission to the committee before advising the President accordingly. This mechanism, to a larger extent mitigates against the carrying out of the death sentence. 
· In Tanzania Zanzibar, Section 26 of the Penal Act No. 6 of 2004 provides for types of offences to which the courts may impose death penalty. The only court allowed to impose death penalty is the High Court.  The offences punishable by death are treason c/s 28 of the Penal Act 2004 which the Court of Appeal of Tanzania held that treason cannot be committed in Zanzibar since Zanzibar is not a state, Entering Zanzibar with intent to organize a counter – revolution, c/s 29 of the Penal Act 2004, Instigating invasion c/s 30 of the Penal Act 2004, Murder contrary to sections 196 and 197 of the Penal Act 2004 and Child destruction contrary to section 217. of the Penal Act.
QUESTION No. 11

Review/application of corporal punishment 
37.
With regard to the application of corporal punishment:

· As part of judicial sentences, it is imposed on those found guilty of some serious crimes such as rape, armed robbery, defilement etc. Corporal punishment is not applicable to female prisoners. As of 1st May there were 37 prisoners who have sentenced to a term of imprisonment with corporal punishment which is very rarely carried out due to stringent procedure to be followed before its infliction such as   authority of the Medical Officer   and age of the age of the convict for example if a male adult is over 55 years corporal punishment can not be inflicted. This punishment is administered under the Corporal Punishment Act Cap 17.The punishment is imposed after conviction on scheduled offences of which some of them are mentioned above.
· As part of education system, there is no corporal punishment but rather canning. This is administered following a procedure for its administration found under the Education rules, Government Circular  no 24 0f 2002 It is also imposed on serious breaches or misconducts by a pupil that have put the school into disrepute. That it is also administered by the headmaster or a person exercising such powers, that for female students, it is only applied on the palms by a female teacher and for males on buttocks by a male teacher. The authorized number is four strokes of the cane. Under the rules, the size of the cane is also provided. The same has to be recorded in the school register and non adherence to this procedure entitles the pupil to file a case against the relevant teacher. 
· There are also pilot studies that are being carried out by UNICEF in various districts where school canning is not applied. The idea is to take the best practices for further interventions.
· With regard to the review of the corporal punishment, the Government has received the Report from the Law Reform Commission of Tanzania on the abolition of the Corporal punishment and is working on it.
QUESTION No. 12
Mechanisms in place to investigate and prosecute complaints of torture and ill treatment in police custody, detention facilities and prisons during all stages of deprivation of liberty
38.
As regards the investigation of accusations of torture:
· Complainants are afforded opportunity of narrating their complaints before members of a special task force or an appointed person instructed to make a follow up   of the matter, who in turn report to the higher authority for appropriate action.

· Special  investigation  visits by  officers  from the Commission for Human rights  and Good Governance, senior Officers form Prisons  and Police Head quarters  in various prisons alleged of committing acts of torture or ill treatment  to prisoners

· Special visits by Justices of peace.
· In some incidences individuals directly report to the   police stations on alleged acts of torture.

· Taking disciplinary measures against an officer involved in such in the torture.

· The Commission for Human rights and Good Governance has a mechanism for investigating acts of torture. Since its inception to date, it has received a total of 135 complaints of torture and ill treatment in police custody, detention facilities and in prisons from different regions.

· 75 prisons out of 132  were inspected in Tanzania mainland in the year 2009 for the purpose of  human rights monitoring  and follow up of implementation  of the Commission’s recommendations 

· The Commission  receives  complaints from complainants, registers, classifies them and prepares an investigation  plan  and then  starts the investigation, mechanisms used  in investigation  stages  depend  on the nature  of complaints received. It includes  the use of  formal letters written  to complainants and respondents  requesting  information  or evidence  and clarifications .It also includes  site visits ,inspection of police stations, detention and prisons  facilities .Other  mechanisms in place  include  public hearings and inquiries  and parties  may be summoned  to appear  before  the Commission  for the purpose  of investigation.

· Investigation mechanisms adhere to investigation procedures of the Commission. The Commission is in the process of employing a good number of lawyers who will be responsible for instituting cases in courts of law on behalf of the Complainants.

QUESTION No. 13
Treatment of persons with albinism in Tanzania
39.
The Government of the United Republic of Tanzania is committed to stop the killing of albinos and the trade in human organs once and for all and is already taking measures to bring the perpetrators to book. The measures include:

· Public awareness campaigns to educating the people that it is only through hard work that one can prosper in life, not through sale or use of body parts of fellow human beings with albinism. 

· Formation of the multi-disciplinary National Task Force which has trickled down to the Regional and District levels for the purposes of brainstorming, researching and suggesting ways to deal with the problem.
· The conduct of a country wide campaign to identify suspected perpetrators in the Albino killings as well as conducting a national census to ascertain the number of Albino population.
· Collection of peoples’ opinion on suspects through a secret ballot and the information available used as a data base for conducting criminal investigations. The secret ballot has been conducted carefully with strict observance to basic human rights standards and respecting fair trial and principles including presumption of innocence of persons suspected of committing these heinous acts.

· The temporary suspension of all practicing certificates of traditional healers, who are believed to be party to the trade in the albino body parts. 
· Fast-tracking of investigation and prosecution of suspected offenders. At the time of reporting hearing of five cases out of nine has begun before the High Court sitting at two different registries. Four cases are awaiting trial and seventeen others are under investigation. 
· These measures have borne fruits since the albino killings and maiming have declined.

 QUESTION No. 14
Trafficking and sexual exploitation of women and children and whether there is a National Plan of Action on trafficking in human beings
40.
It is true that trafficking and sexual exploitation of women and children persist in Tanzania. However, such incidents are done secretly and are unreported hence lack of statistics.
41.
The laws in Tanzania vigorously prohibits acts of slavery and the newly enacted Anti-Trafficking in Persons Act no 6 of 2008  prohibits trafficking ,slavery, servitude and all forms of exploitation and imposes  heavier punishments for such offences.

Apart from the above cited law which has not been tested in court and due to the non availability of statistics and financial constraints, the state party has not been able to develop a National Action Plan on trafficking in human beings.
QUESTION No. 15
Expulsion of aliens and forcible return of refugees to Rwanda, Burundi and the Democratic Republic of Congo
42.
In 2007, some Rwanda, Burundi, and Democratic Republic of Congo nationals were expelled from the State party‘s territory by Immigration Officials, after they were apprehended outside areas designated for refugees without permits or documents identifying them as refugees. Upon receipt of information on the refugee status and after consultation with the UNHCR, the Minister for Home Affairs readmitted these refugees into the country.
43.
Apart from this incident, persons with refugee status are normally repatriated in accordance with the Refugees Act Cap 37 and the International principles governing repatriation of refugees. Under this arrangement, three parties are involved (tripartite agreement) between the UNHCR, the Government and the country in question and the refugees are voluntarily repatriated. The issue of forcible return does not arise and claims of physical l abuse and looting of refugee property leveled against the security forces under the circumstances are unfounded as the exercise is closely monitored by the UNHCR.
QUESTION No. 16
Treatment of prisoners 
44.
As the regards the treatment of prisoners, it is worth noting:

(a) Progress on the National Prison Policy Document

· The National Prison Policy Document has now been submitted for Cabinet‘s approval.
(b) Measures to improve the conditions of detention:-   
· Rehabilitation and expansion of existing prison cells to improve human rights standards of decency. 

· Building new prisons in all newly established districts and where there is none.
· Rehabilitation and expansion of existing water supply and sewerage systems to meet required standards of decency
(c) Measures to prevent overcrowding (Decongestion strategies) include:- 

· Encourage the use of non custodial sentences such as Community service, extra mural labour and   Parole system.

· Encourage the use of alternative sentencing measures such as fines and other conditional sentences.    

·  Liaise with other criminal justice system agencies for furtherance of investigations and accelerating hearing of cases through Case Flow Management Committees. 
· Presidential pardon/Amnesty
(d) Access to detention facilities by NGOs 
· There are mutual relations in terms of activities and aids offered to prisoners between the Prisons Service and some of the NGO's duly registered and recognized by the Government. 
· There are no strict limitations to the access of NGO's to prisons. Visitations are granted after applying for and obtaining a permit.

· Faith-based organizations are allowed for spiritual purposes

(e)
Challenges

· Infrastructure of most prisons is dilapidated; however, it is being improved over time.
QUESTION No. 17

Measures on implementation of article 11 and prohibition of imprisonment for inability to pay debt
45.
 The State Party wishes to reiterate its position stated in the ICCPR report with regard to this issue. Secondly, the obligation to fulfill a contractual agreement is purely a civil matter; any Party aggrieved in a contractual agreement may file a case in a Court of law under the Civil Procedure Code Cap 33 R.E 2002. However, the Law Reform Commission of Tanzania is currently  is in the process  of  making a comprehensive  review  of the laws  relating  to civil justice  system  in Tanzania . It is expected that the review will also touch on the implementation of Article 11 of the Covenant. 

QUESTION No. 18
 Right to a fair trial and equality before the law, Police bail and legal assistance in criminal and civil proceedings

46.
The State party acknowledges that there are isolated instances of delays in sending suspects to court .Presently there are mechanisms for checking these malpractices.

Firstly is by empowering the CRAGG to inspect remands and custodial facilities Secondly by the implementation of the civilianization in criminal justice by separating prosecution from investigating functions. This will enhance accountability on the part of investigators and the hounds of justice. It is expected that the instances of delayed incarceration in this way will be checked.  
QUESTION No. 19
 Freedom of speech and freedom of association
47.
It is worth noting the application of the 2002 Law on NGOs:
· The Non Governmental Organizations Act 2002 provides for the freedom of association by providing for the formation and registration of NGOS. It is mandatory under the Act, for every NGO in the country to be registered.   The law provides for sanctions of a fine not exceeding five hundred thousand Tanzanian shillings or to imprisonment for a term not exceeding one year or to both fine and imprisonment for a person who operating an unregistered NGO. 

· Under this Act registered NGOs are recognized as legal entities. 
· As of 15th May 2009, 3000 NGOs were registered under the Act.

· The Act also establishes the NGOs Coordination Board which is empowered to monitor and regulate the activities of the NGOs and it serves as a link between NGOs and the Government. On the other hand, the NGOs Act under section 25 provides for establishment of the National Council for the NGOs for the purpose of networking of NGOs in the country. Among these include; the Feminist Activism (FemAct), Women in Law and Development in Africa (WiLDAF), International Federation of Human Rights (FIDH), Tanzania Association of NGOs (TANGO) and the Tanzania Coalition against Female Genital Mutilation (FGM) where the Government is invited as an observer.

· NGOs have their own National Coalitions.
QUESTION No. 20

Legislative framework for media services and the work of journalists and publishers in Zanzibar
48.
Regarding the legislative framework for media:

· The implementation of media services in Zanzibar is regulated and based on the prevailing Media Acts and Policies that require all mass media institutions whether public or commercial to follow the guidelines stipulated in the policies and to adhere to the laws.  
· Basically, there are no restrictions imposed on journalists or publishers to operate in Zanzibar provided that they do not breach the laws and regulations pertaining to television and radio broadcasting, news writing report, and magazines. It is not correct to claim that Zanzibar has restricted journalists and publishers to carry out their activities. Zanzibar has provided the opportunity for private and public practitioners to operate.
· Apparently, there have been various registered media associations which have their forum to discuss, analyze and safeguard the interests of journalists, publishers, TV and radio owners. For instance, Journalists Associations of Zanzibar (JAZ), Zanzibar Press Club and Tanzania Media Women Association (TAMWA) Zanzibar branch and Media Council of Tanzania (Zanzibar Branch). All these have been registered to actively give room for media practitioners to carry out their day to day activities effectively.
· Both public and commercial television and radio are given equal weight to provide information to public and educate the people on various issues. Currently, there are 6 private radio stations and one government owned radio station, one public television and some private owned cable televisions and subscription television such as multi choice TV. The 2007 Audience Survey in Zanzibar indicates that most people in Zanzibar get information through listening to radio broadcasting, which is the primary source of information in the rural and urban areas, than any other mass media source of information. It fills the gap between the poor and rich and solving the problem of media access. There are very few people who have a culture of newspaper reading daily in Zanzibar.
· Hence, it is apparent that many people are interested in investing more in radio stations than any other mass media institutions in Zanzibar because of coverage, demand and easiness to reach and inform many people. It is therefore conspicuous that there have been highly progressive efforts on issue of freedom of speech and access to information in Zanzibar with regards to the implementation of human rights.

QUESTION No. 21

Rights of the child (art. 24)
49.
The State party acknowledges that elimination of child labour is a challenge and is taking affirmative actions and measures to eliminate it.

50.
According to the research conducted by the child labour unit, Ministry of Labour and Youth Development, thousands of children a re employed in the mining sector apparently because they   are less cost and it is easy for them to enter into the mines because of their size:
· At policy level, the employment policy of 2008 emphasize on the elimination of child labour.

· The employment and labour Relations Act no 6 of 2004 prohibits employment of children under 14 years of age, it also prohibits employment of a child under 18 years of age in mines, factories, or as crews on ships or in any other work site including non formal settings and agriculture, where work conditions may be considered hazardous by the Minister. 

· The Act prohibits employment of a child which is inappropriate to his or her age, or that which places the child‘s well being or education or physical or mental health or spiritual or moral or social development at risk.
· The law allows for employment of children under the age of 18 to work on board a training ship, in a factory or a mine.
· Administratively, the government through the Ministry of Labour and Youth Development has a strategic plan  for elimination of all forms of child labour to be implemented at regional municipal and district levels and has establishes a child labour unit to monitor child labour. Similarly, Tanzania is committed
 to eliminate the worst forms of child labour by the year 2010, and in its efforts to do so it has introduced a Time-Bound Programme, which is coordinated by the International Labour Organization (ILO) under the International Programme for the Elimination of Child Labour (IPEC) programme,
 and it focuses on the commercial sexual exploitation of children and on domestic service.
Monitoring mechanisms

51.
To ensure effective implementation of the TBP, Tanzania has established a National Inter-sectoral Coordination Committee charged with approving and coordinating partners’ project activities. The Committee is supported by four sectoral sub-committees.
 
QUESTION No. 22
Right to take part in the conduct of public affairs
52.
Regarding the right to take part in public affairs:
· The Zanzibar constitution as well as the Zanzibar Elections Act provide for a transparent procedure of conducting election in Zanzibar for the members of the House of Representatives and the President of Zanzibar. This procedure include: 

· The established Permanent Voters Register which is made and maintained transparently. Review of voters registers which allow the presence of representatives of all political parties at all stages.  

· Election campaigns are conducted on a level ground, equally by all political parties.  

· The voters for each poling stations are displayed conspicuously at every polling station in a advance of any election, for verification by the other voters or parties.  where any ineligible voter appears in the register, objection is allowed.  

· The register is updated regularly using the same procedure.

· On the polling day the polling station allows access to representatives of all participating political parties.  

· Ballot boxes are transparent and at the close of any election counting is done at the station. 

·  The results are tallied by the Returning officer in with presence of representatives of al political parties.  

· The Election Act affords judicial recourse to any person who is aggrieved by an outcome of an election.

· The Political profile in Zanzibar is such that, competition between two major political parties –CCM and CUF is very close.  The narrow margin in the election results coupled with the split of domination of political parties in Unguja (CCM) and Pemba (CUF) resulted into the contest which eventually degenerated into the turmoil of 2001.  The lessons which were learned from the 2000 general elections led to the review of the Election machinery by including in the Zanzibar Electoral Commission- (ZEC) members of all political parties in order to build confidence in the Election system.  The pay off was achieved in the General Election of 2005 in which, the incidences of 2000 did not recur. The review was preceded by close consultations and negotiations by the political parties for consensus building (MUAFAKA). The proposals contained in the final document are being implemented progressively. 

· With regard to the case of Reverend Christopher Mtikila versus Attorney General HCT,  Misc Civ Cause no 10 /2005, we would like to refer to our response in question no 1 above.

QUESTION No. 23
Right of persons belonging to minorities    
53.
The Government is aware that there are special groups, which need special protection within the country. These include the Hadzabe people. The Government has taken various measures to provide political, social and cultural amenities to such groups. For instance, affirmative action in health, in politics like contesting or voting during elections, employment and education. Regarding indigenous people, there is no consensus definition of indigenous peoples in Tanzania. Generally, all ethnic groups in Tanzania are indigenous and most of them have lost some characteristics listed in the general definition due to development trends and contact with other people and as a result no study has been made by the state party concerning indigenous peoples. With respect to the Hadzabe’s way of their life and hunting blocks, plans were under way to grant hunting licenses with a view to creating a win - win situation. However, after a thorough analysis that involved the Tanzania Commission for Human Rights and Good Governance on one hand and many articles written in both local and foreign media which misled and distorted the aims and goals of the project, that the Hadzabe’s way of life will be affected, the plans were henceforth dropped, otherwise the project was intended to benefit the Hadzabe more than the Tanzania U.A.E Company. As of now, the Hadzabe land is not under hunting license and therefore the Hadzabe live their traditional life without interference.    

QUESTION No. 24             

The process of preparing the report
54.
The Attorney General’s Chambers is within the Ministry of Constitutional Affairs and Justice. It has an overall responsibility of preparing the country report on International Covenant on Civil and Political Rights. In this endeavor, the Office works in close collaboration with other stakeholders from both within and outside the government:
· Dissemination of information about the Covenant is done through the introduction of human rights subject in Ordinary and Advanced Level Secondary School Curricula. Higher Learning Institutions, especially Universities offer courses in human rights. One of the functions of the Commission for Human Rights and Good Governance is to disseminate information about international human rights instruments through workshops, seminars, public rallies and mass media. 
· To initiate the report-writing process, the Attorney General’s Chambers prepared the first or zero draft. The zero draft was presented to stakeholders for comments and inputs. Having incorporated stakeholders’ comments and inputs, the draft was again presented to stakeholders for validation. The stakeholders involved include Government Ministries, Departments and Agencies of the United Republic of Tanzania and the Revolutionary Government of Zanzibar, Non Governmental Organizations, Political Parties, International Organizations, Commision for Human Rights and Good Governance, Civil Society Organizations and Faith Based Organizations. The final Report was forwarded to the Ministry of Foreign Affairs and International Cooperation for its onward transmission to the Human Rights Committee. The Report is scheduled to be considered by the Committee on 13 and 14 July 2009.
· Regarding dissemination of the Committee’s Concluding Observations on the Second periodic report, the same were disseminated when the stakeholders were considering the Committee’s list of issues submitted to the State Party in May 2009.
Table 1. 
Gender equity on decision-making positions
	POSITION
	2004
	2008/2009

	
	Fe
	Ma
	Total
	Women
(percentage) 
	Female
	Male
	Total
	 Male
(percentage)

	Ministers
	4
	23
	27
	14.8
	7
	19
	26
	26.9

	Deputy Ministers
	5
	12
	17
	29.4
	5
	16
	21
	23.8

	Elected Members of Parliament 
	12
	218
	230
	5.2
	17
	215
	232
	7.3

	Nominated Members of Parliament
	2
	8
	10
	20
	4
	4
	8
	50

	Members of Parliament of Special Seat
	48
	0
	48
	100
	75
	0
	75
	100

	Permanent Secretaries
	7
	18
	25
	28
	8
	24
	32
	25

	Deputy Permanent Secretaries
	1
	7
	8
	12.5
	3
	17
	20
	15

	Regional Commissioners
	2
	19
	21
	9.5
	3
	18
	21
	14.3

	Regional Administrative Secretaries
	4
	17
	21
	19
	9
	13
	22
	40

	District Commissioners
	20
	87
	107
	18.7
	25
	82
	107
	23

	District Administrative Secretaries
	23
	86
	109
	21
	11
	77
	88
	13

	Ambassadors 
	2
	34
	36
	5.5
	3
	29
	32
	9

	Justices of Appeal
	4
	11
	15
	27
	5
	11
	16
	31

	Judges of High Court
	9
	14
	23
	39
	18
	35
	53
	34
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	*  In accordance with the information transmitted to States parties regarding the processing of their reports, the present document was not edited before being sent to the United Nations translation services.


� It reads in  extenso;


 (1) Any person  who having  the custody, charge  or care  of any person  under eighteen years of age ,ill treats, neglects or abandons that person  or causes FGM  or procures  that  person  to be assaulted ,ill-treated, neglected or  abandoned  in a manner likely to  cause  him suffering  or injury to  or loss of sight  or hearing  or limb  or organ  of the body  or any  mental derangement ,commits the offence  of cruelty  to children health    eighteen 


(2)Any  person  who commits  the offence  of cruelty  to children  is liable  on conviction  to imprisonment  for a term  of not less  than five years and  not exceeding  fifteen years  or to a fine  not exceeding  three  hundred  thousand  shillings  or to both fine  and  imprisonment  and  shall be  ordered  to pay compensation  of  an amount  determined  by the court  to the person  in respect  of whom  the offence  was committed  for the  injuries  caused  to that person.








� Within the framework of the Worst Forms of Child Labour Convention 1999 (No. 182)


� Other partners involved in this programme include Government Ministries/ Departments, Trade Union Organisations, Employers Association and Non-Governmental Organisations and International NGOs such as Education Development Centre (EDC).  


� Commercial agriculture and mining; domestic services and prostitution; education and a technical sub-committee.
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