Fusi Alofa Association Tuvalu 




Fusi Alofa Association Tuvalu 		Shadow Report	 on the	 Convention on the Rights of the Child 			




Contents
PART 1	3
INTRODUCTION	3
EXECUTIVE SUMMARY	3
ADDITIONAL INFORMATION ON THE GENERAL MEASURES OF IMPLEMENTATION	4
Protection of human rights	4
National, Regional and International Frameworks, Cooperation and Assistance	5
PART II	6
General Measures of Implementation (Articles 4, 42 and 44.6)	6
General Principles	7
Non-discrimination	7
Best interests of the child	7
Civil rights and freedoms	7
Access to appropriate information	7
Freedom of thought, conscience and religion	8
Freedom of association and of peaceful assembly	8
The right not to be subjected to torture or other cruel, inhuman or degrading treatment or punishment	8
Family environment and alternative care	9
Parental responsibilities	9
Separation from parents	9
Abuse and neglect, including physical and psychological recovery and social integration	9
Periodic review of placement	10
Basic Health and Welfare	10
Disabled children	10
Health and health services	10
Education, Leisure and cultural activities	11
Education, including vocational training and guidance	11
CONCLUSION	11
Bibliography	12

[bookmark: _Toc347827299]PART 1
[bookmark: _Toc347339466][bookmark: _Toc347827300]INTRODUCTION
1. Fusi Alofa Association Tuvalu (Fusi Alofa) is the only umbrella Disabled Person’s Organization in Tuvalu. Fusi Alofa was established in May 2009 and was finally registered as a non-government organisation (NGO) in June 2012. Fusi Alofa strives to be the leading advocacy organisation on disability related issues in Tuvalu. Fusi Alofa also values its partnerships working on disability issues like the Tuvalu Red Cross Society, Department of Community Affairs (Social Welfare), Secretariat of the Pacific Community/Regional Rights Resource Team (SPC/RRRT), etc. 

2. This NGO parallel report provides additional information from the Tuvalu initial report due in 1997 (hereinafter State Report), but only submitted by the Tuvalu Government in February 2012. This report will focus mostly on the challenges faced by children with disabilities although it might also cover some of the issues faced by children in general in terms of enjoying their human rights and freedoms under the CRC. Moreover, the report also provides recommendations to Government for the advancement of the rights of children, especially children with disabilities, under the CRC. 

3. Tuvalu has yet to ratify the Convention on the Rights of Disabled Persons, therefore the only core human rights treaty that aims to protect the rights of Children with Disabilities (CWD) in the country is the CRC. 

[bookmark: _Toc347339467][bookmark: _Toc347827301]EXECUTIVE SUMMARY
4. Although the State Report showed some of the progresses in the implementation of the CRC, there are still a number of challenges in terms of State obligation in translating the Convention’s articles into laws, policies and practice. Despite ratification of the Convention, the public still has limited knowledge about the CRC. Most importantly is the lack of knowledge surrounding State obligations to ensure that children enjoy their human rights speculated in the CRC. It is a concern that since ratification, there is rare evidence of State support to children with disabilities, either by way of legislative reforms or policy reforms. Care and support of children with disabilities are sole responsibility of their parents and family members. 

5. The implementation of the CRC is made more difficult what the lack of resources and capacity in promoting the said Convention. Even with Fusi Alofa, human rights advocacy leans more on the promotion of the Conation on the Rights of Persons with Disabilities (CRPD) rather than CRC. Therefore, not many people are aware of the CRC or even understand CRC – in the public and private sectors. 

6. Fusi Alofa is concerned that work undertaken for the compilation of the State Report apparently left out parents of children with disabilities. It seemed that the Report has also limited circulation and that not many people in the country are aware of the contents of the report. 



[bookmark: _Toc347339468][bookmark: _Toc347827302]ADDITIONAL INFORMATION ON THE GENERAL MEASURES OF IMPLEMENTATION
[bookmark: _Toc347339469][bookmark: _Toc347827303]Protection of human rights
7. Fusi Alofa notes that since ratification of CRC, the Constitution of Tuvalu 1986 is long overdue it’s review in order to comply with State obligations under CEDAW and CRC, especially with amending Constitutional Bill of Rights to give effect to the provisions on non-discrimination on the basis of disability. 

8. Tuvalu laws are mostly out dated, relics of the British administration when Tuvalu was a colony. Some of these laws out rightly discriminate people in terms of ownership to land, freedom of expression/religion, employment leave days, etc. Fusi Alofa notes that there is a need to review all the legislation in Tuvalu to ensure that they do not discriminate people. 

9. Traditional custom is an important part of the lives of Tuvaluans. It is part of the laws of Tuvalu and it also affects a lot of the decisions affecting children’s lives.[footnoteRef:2] In fact, in 2010 there was a Constitutional amendment passed by Parliament to:  [2:  For example, the case of Tepulolo v Pou [2005] TVHC 1; Case No. 17 of 2003.] 


“(a) protect the island communities of Tuvalu from the spread of religious beliefs which threaten the cohesiveness of island communities.

(b) to provide the powers necessary to make laws to restrict the exercise of certain constitutional freedoms, where the exercise of those freedoms is inconsistent with a law, or an act done under law, which accords with the traditional standards, values and practices of the island communities of Tuvalu. 

(c) to provide legal recognition for the traditional practices of island communities to limit the establishment of religions on their islands.”[footnoteRef:3] [3:  Constitution (Recognition of Traditional Standards, Values and Practices) Amendment Act 2010] 


10. The Constitutional amendment was reinforced by the endorsement of the Religious Organisations Restriction Act 2010. The purpose of this Act is to curtail people’s freedom of religion, worship, belief, etc. 

11. Although the State Report stated that there have been efforts to promote the CRC and CEDAW to the public, it must be noted that these programs are not consistent or regular and most of the time are concentrated on the capital island. There have not been much public programs whereby CRC gets to be discussed by members of the public and more often than not, CRC is perceived by members of the public as a law that aims at removing the parents’ right to guide, teach and discipline their children. Therefore, it is recommended that the Government employs a specific officer advocating human rights, and for purposes of this report, CRC and CRPD. 

12. Furthermore, discussions as to having a national or a regional human right institution have been ongoing for a long time now. It is recommended that the State provide more in-depth discussion on the issue as the need to have such a mechanism in place is quite high. It is also recommended that in the event countries in the Pacific region do not support the idea of establishing a regional human rights mechanism, for the State to set up its own national human right mechanism before the next CRC State Report is due. 

13. Looking at the data and statistics in the State Report, they neglect to provide an indication as to the extent of the benefits received by children, and to be more specific, children with disabilities. Therefore, Fusi Alofa recommends that future data collection and reports should provide clear indication as to how much of the benefits (or loss, impacts, etc) reached the children with disabilities. 

14. Fusi Alofa also notes that most of the public facilities in Tuvalu are not disability-friendly. As such, not many Persons With Disabilities access education facilities, community and cultural activities, etc. Further recommendation includes State action to ensure that public facilities are all disability-friendly.

15. Fusi Alofa also notes with concern that there is no Government department responsible for the promotion of human rights. Human rights advocacy seemed to have been left to non-governmental stakeholders. Fusi Alofa recommends the Government to seriously consider establishing a government department on human rights to be responsible for the advocacy, promotion and reporting of human rights. 
[bookmark: _Toc347339470][bookmark: _Toc347827304]National, Regional and International Frameworks, Cooperation and Assistance

16. Tuvalu National Strategic Development Plan Te Kakeega II 2005 – 2015 (TK II) sets out a vision for a “healthy, educated, peaceful and prosperous Tuvalu.” The said Plan is closely linked to the Millennium Development Goals and reflected also some of the issues in the Pacific Plan. For members of Fusi Alofa, implementation of such plan should also set out clear indicators as to how Persons With Disabilities, and for purposes of this report, Children With Disabilities should benefit from this national development plan. The lack of recognition of the rights of Persons With Disabilities in the TK II causes doubts as to the realisation of vision in the national development plan.  It is therefore recommended that discussions for the establishment of development plans be it at national level or local level, should also include Persons With Disabilities. 

17. In December 2011, the Government of Tuvalu undertook a midterm review of the TK II. From this review, it was targeted that by 2013 special needs education for Persons With Disabilities will be provided[footnoteRef:4] while the Office of the Speaker has been assigned with the responsibility of raising public awareness on citizen’s rights. At the end of 2012, information from the Department of Education stated that they have a draft policy on inclusive education. Fusi Alofa submits that this draft policy should be widely consulted with Persons With Disabilities and especially parents of Children With Disabilities. Fusi Alofa urges the Office of the Speaker to take action in terms of public awareness programs on human rights as endorsed in the TK II Mid-term Review. It is also further recommended that other stakeholders working on human rights related issues to carry out human rights advocacy programs at all levels of the society.  [4:  Te Kakeega II Mid-Term Review: Action Plan 2015] 

[bookmark: _Toc347339471]
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[bookmark: _Toc347339472][bookmark: _Toc347827306]General Measures of Implementation (Articles 4, 42 and 44.6)

18. The State Report stated that there have been various initiatives undertaken in terms of consistency of national laws with the CRC. As stated in the report, there has been a lack of political will to review existing legislation in order to comply with the CRC. The State Report alluded to the fact that there are limited personnel in respective offices such as the Office of the Attorney General to undertake legislative reforms. It is recommended that the Government strengthen partnership with relevant UN agencies and regional organisations in order to respond to the call for legislative reforms under the CRC. 

19. Fusi Alofa also notes with concerns that the National Youth Policy term is over and there is a serious need to put in place another one. Fusi Alofa recommends that the relevant Ministry include Youth with Disabilities in the next National Youth Policy. 

20. The State Report also showed an increase in budgetary allocations. Fusi Alofa’s concern is that these data do not show how much from the budget were used to advance the status of people living with disabilities, or allocated for the education and health of Children with Disabilities. 

21. Moreover, from the State Report, it seemed that there is not much intention in making the report available to the public. With the exception of 2012 International Human Rights Day, the public has very little knowledge of the existence of such a report. Fusi Alofa recommends that in future, the Government ensure that reports to the United Nations are widely consulted before the report is due as well as explaining to the public the contents of the report after it has been submitted. 

22. Fusi Alofa is also concern that the data and information in the State Report focus mostly on able-bodied children. Little information has been covered by the State Report in terms of the delivering the required services for disabled children under the CRC. Therefore, it is also recommended that the next CRC State Report should also provide data and information on how much of those services benefit the Children With Disabilities. 

23. Furthermore, there is also concern that since the ratification of the CRC, there is no Plan of Action for children. It is recommended that Tuvalu prioritise a Plan of Action for Children with immediate implementation. 

24. Concern is also that there is a lack of public awareness programs on the CRC with the parents, communities, civil service, Parliamentarians, teachers, law-enforcement offices, policy-makers and other decision-makers. Fusi Alofa recommends that the State make concrete efforts to carry out such programs as widely as possible and where relevant, in partnership with non-government stakeholders working on human rights. 
[bookmark: _Toc347339473]
[bookmark: _Toc347827307]General Principles
[bookmark: _Toc347339474][bookmark: _Toc347827308]Non-discrimination

25. Since ratification of CRC by Tuvalu, there has not been anything done in order to ensure children enjoy the rights enshrined in the Convention. Legislative reforms are required in order to upgrade some of the laws that are still discriminatory. Legislative reforms has also been suggested in the case of Tepulolo v Pou in 2005 but since then, there has not been any legislative reforms protecting children from discrimination. 
[bookmark: _Toc347339475][bookmark: _Toc347827309]Best interests of the child

26. Although the State Report stated that this principle is of paramount interest when making decisions affecting children, legislation such as the Native Lands Act do not make that principle as a paramount interest. Hence, children born out of wedlock often run the risk of being removed from their single mothers without any consideration as to their welfare.[footnoteRef:5] Therefore, Fusi Alofa recommends that the State amend the Native Lands Act and ensure that the said Act places the best interest of the child as a paramount consideration in decisions affecting children.  [5:  See the case of Tepulolo v Pou [2005] TVHC 1; Case No. 17 of 2003. ] 


27. Moreover, a lot of people are not familiar with this principle and since Tuvalu is a patriarchy society and land inheritance are passed mainly through the male line, a lot of people think the father of the child will have ultimate right to the child anyhow. Hence, it is recommended that the State provide public awareness on this principle in the media, with communities, law enforcement officers, teachers, as well as children in schools. 
[bookmark: _Toc347339476][bookmark: _Toc347827310]Civil rights and freedoms 

28. The State Report acknowledged that the Constitution prohibits citizenship to a child whose father is from a country which Tuvalu is at war with. This is discriminatory and Fusi Alofa consequently recommends repealing that Constitutional provision. 

29. It was also alleged in the State Report that the registration of births of children in the outer islands may not be complete. Birth registration of all children is important and it is the duty of the State to ensure that all births in the country are registered. Therefore, it is also recommended that the State made available resources to ensure full registration of all children born in Tuvalu. Furthermore, for the State to train Health officers and Kaupule officers on the birth registration process. 
[bookmark: _Toc347339477][bookmark: _Toc347827311]Access to appropriate information

30. The State Report stated that children of the Nauti Primary School were consulted in some of the issues covered by the said report. The consultation should have extended to children in other school as well and the views of Children With Disabilities or their parents should have been sought as well in order for the consultation to reflect a wide perception of CRC.  

31. Children with Disabilities have challenges in terms of reading a newspaper, using a computer, etc. Therefore, it is recommended that the State develop a strategy that will assist Children With Disabilities who cannot access certain mediums concerning information, like the newspapers, television, internet, etc.

32. It is also recommended that the State strengthens control on children’s access and exposure to inappropriate movies and internet websites.
[bookmark: _Toc347339478][bookmark: _Toc347827312]Freedom of thought, conscience and religion

33. As stated above, Parliament has passed Constitutional amendment in 2010 and the Religion Organisation Restriction Act 2010 which place restrictions on the practice and enjoyment of people’s right to choose religion or worship practices. Although these new laws were discussed in Parliament, there has not enough consultations done with various community groups, especially minor religious groups who will be affected mainly from these laws. In fact, Persons With Disabilities are hardly consulted on policies and legislative reforms. It is recommended that where there is proposed legislation or policies that will affect people’s human rights, Government should carry out wide consultations with different groups of people, especially those who are likely to be affected by the change, and also take the time and resources to gather people’s views before endorsing such legislation or a policy. 
[bookmark: _Toc347339479][bookmark: _Toc347827313]Freedom of association and of peaceful assembly

34. Like the freedom of thought, conscience and religion, children and youths from minor religions no longer enjoy right to freedom of association and of peaceful assembly due to the Constitutional amendment in 2010 and the Religious Organisation Restriction Act 2010. 
[bookmark: _Toc347339480][bookmark: _Toc347827314]The right not to be subjected to torture or other cruel, inhuman or degrading treatment or punishment

35. Although the people believe that corporal punishment in the home and in school is an effective way to guide the child, there have been court cases proving that the issue of corporal punishment has got to an extent that some families no longer condone it.[footnoteRef:6] Corporal punishment is an assault under the criminal laws of Tuvalu and as such, it should not be used by the schools and families as a way of disciplining children. This report submits that since ratification of the CRC, the State has not conducted any research or public discussion on the issue with parents and other relevant stakeholders. It is recommended that the Government make it a priority for stakeholders involved to carry out public consultations on the issue of corporal punishment, especially with parents of school children. Furthermore, it is also recommended that schools and families consider other disciplinary actions that will not violate the child’s human rights. [6:  See cases of R v Molotii, SMC, Criminal Case No. 200/11; R v Lusama, SMC, Criminal Case No. 91/12. ] 


36. Fusi Alofa also draw attention to the case of R v Mark Anderson [2003] TVHC 27; HC Criminal Case No. 5 of 2003. In this case, Anderson was convicted of murder and sentenced to life imprisonment when he was 17 years old. Evidence before the court showed that he committed the crime when he was 16 years old.  The Chief Justice, in passing his judgment, strongly urged the Government to take necessary steps in order to avoid repetition of such cases from happening in the future. As to date, there is no evidence of Government actions in response to the recommendations by the Chief Justice in this case. It is strongly submitted that the relevant Government departments and ministries carry out the recommendations proposed by the Chief Justice in the case of R v Anderson [2003] TVHC 27. 

[bookmark: _Toc347339481][bookmark: _Toc347827315]Family environment and alternative care
[bookmark: _Toc347339482][bookmark: _Toc347827316]Parental responsibilities
37. It is the general perception that it is the responsibility of the mother to take care of the children, hence giving the opportunity for the father to be less responsible for the upbringing of children. This kind of attitude also manifests in how the court system deals with the issue of maintenance for the children. It is the practice of the courts that maintenance of the children and their mother can only be granted if the couple are divorced. During the separation stage which can take long periods of time, the court cannot order maintenance for the mother and the children. At the time of the writing of this report, there is a Draft Bill on Family Protection and Domestic Violence which also cover provisions allowing the court to make maintenance orders for the mother and the children during the separation stage. Government has taken too long to progress with this Bill and it is recommended that the Government proactively move this Bill forward as well as making the necessary legislative and policy reforms for the courts to be able to issue maintenance orders for the mother and children during the separation period of the couple. Fusi Alofa also recommends that in a situation where a child with disabilities is involved, the court should be more vigilant in ordering maintenance for the upkeep of such a child.
[bookmark: _Toc347339483][bookmark: _Toc347827317]Separation from parents

38. Although the State Report stated some of the grounds in which a child may be legally removed from his/her parents, the case of R v Tepulolo[footnoteRef:7] is one of the cases that actually reach the court in terms of the application of Native Lands Act. Section 20 of the Native Lands Act gives automatic right to the father of an illegitimate child, to take his child when the child has reached the age of 2 years old if he wants to. Section 20 of the Native Lands Act is a concern because it is a great disregard for the rights, feelings, emotions, welfare, and security of the child and the mother. The said section totally disregards the principle of the paramount interest of the child. Fusi Alofa strongly recommends the Government to review the Native Lands Act with particular attention to removing the discrimination in section 20, and amending it to reflect the paramount interest of the child principle as well as the rights of the child and the mother involved.  [7:  [2005] TVHC 1; Case No. 17 of 2003] 

[bookmark: _Toc347339484][bookmark: _Toc347827318]Abuse and neglect, including physical and psychological recovery and social integration

39. Although there is not much report on child abuse in Tuvalu that does not mean the problem does not exist. Fusi Alofa has noted that there are some of the Children with Disabilities that have been physically abused by members of the society and sometimes family members but there were no report of prosecution. 

40. In terms of sexual abuse of children, there has been a rise in the reported cases of children who were sexually abused. For example, the cases of R v Makapi,[footnoteRef:8] R v Sei Kauapa,[footnoteRef:9] etc. Fusi Alofa submits that challenges remain with reporting of physical and sexual abuse of Children with Disabilities. Incest is considered a grave humiliation of the family for generations to come, so most of the time it is very hard for family members to report such cases. For that reason, it is recommended that the Government raise more public awareness on the issue of child abuse and strengthen the response of relevant stakeholders to assist victims. Again, this report also calls on the Government to be more proactive in taking forward the Family Protection and Domestic Violence Bill.  [8:  [2012] TVHC 1; Criminal Case 05 of 2011]  [9:  [2011] TVHC 8; Criminal Appeal 3 of 2010] 

[bookmark: _Toc347339485][bookmark: _Toc347827319]Periodic review of placement

41. Although the State Report stated that there is no single event in which a child under 18 was involuntarily detained for medical treatment, concern was that the State has no strategy to deal with children who are mentally impaired. There is a great need to upgrade health services for Persons With Disabilities, and in this report, for children with disabilities in order to provide them with a better opportunity. It is recommended then that the Ministry of Health extent their service to offer specific services for Persons With Disabilities including Children With Disabilities. 
[bookmark: _Toc347339486][bookmark: _Toc347827320]Basic Health and Welfare
[bookmark: _Toc347339487][bookmark: _Toc347827321]Disabled children
42. From the State Report, there is no evidence of State action to improve the lives of Children with Disabilities. Assistance for these children are often forgotten and shouldered by civil societies. Most of the Children with Disabilities cannot access primary school facilities. Others gave up school due to uncomfortable treatment by other children in the schools. There are no teachers set aside by the Government to help educate these children as some of them have challenging learning capacity. It is extremely recommended that the Government integrate the needs of children with disabilities into its plans regarding education, health, infrastructure, development planning, budget, etc. It is further recommended that policies that provide for Children With Disabilities should be accompanied as soon as possible with the relevant institutions and personnel. For example, the Ministry of Education has planned for an Inclusive Education Policy in the Tuvalu Education Strategic Plan II (2011-2015). Fusi Alofa is concerned that having a policy in place is not sufficient for the educational needs of Children with Disabilities. Imminent to the passing of such a policy are the construction of the necessary facilities and the recruitment of relevant teachers to ensure that Children with Disabilities also enjoy their right to education just like other children. 

43. Furthermore, the Government does not have a national disability policy which outlines Government response to disability issues. As such, most public services do not have clear goals and objectives concerning children with disabilities. Therefore, it is recommended that the Government of Tuvalu puts in place as soon as possible a national disability policy. Fusi Alofa is aware of the available technical assistance around the region and urges Government to make use of such available assistance. 
[bookmark: _Toc347339488][bookmark: _Toc347827322]Health and health services

44. While Fusi Alofa commends the Ministry of Health and partners in the service they have rendered towards children’s health, concern is that there is no clear evidence as to how their service has extended to children with disabilities beside the usual treatment service they provided to their patients. Apparently, there is also a need for the Ministry of Health and their partners to seriously integrate the health and development needs of Children with Disabilities into their plans, policies as well as their day-to-day service. 

45. Fusi Alofa is also concern about the lack of information regarding the early detection or intervention programs and activities targeting children at risk of disability. Hence, Fusi Alofa recommends that the Ministry of Health and partners also set up projects and activities that can deliver early detection or intervention of children at risk of disability. 

46. Fusi Alofa also raises concerns as to the lack of programs on youth’s health and reproductive health programs for youths with disabilities. Fusi Alofa encourages the Ministry of Health and partners, to extend their programs to include Youths With Disabilities. 
[bookmark: _Toc347339489][bookmark: _Toc347827323]Education, Leisure and cultural activities
[bookmark: _Toc347339490][bookmark: _Toc347827324]Education, including vocational training and guidance

47. The State Report has shown data and explained progress made in terms of children’s education and vocational training. Fusi Alofa is concerned that progress made so far excludes children with disabilities. Therefore, Fusi Alofa calls on the Government of Tuvalu to include children with disabilities in their future work plans for education and vocational trainings. In addition, for the reported data and information to indicate how much of those education and vocational trainings benefitted children with disabilities in the next CRC State Report. 
[bookmark: _Toc347339491][bookmark: _Toc347827325]CONCLUSION
48. Fusi Alofa would like to acknowledge and appreciate the Committee of the CRC for the opportunity to submit its report to declare the current status of Children with Disabilities in the country. Thus, Fusi Alofa solicits the Government to consider all issues stated in this report. To ensure all Children, including Children with Disabilities are fully enjoying their rights.
End
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