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STOP THE TRAFFIK International’s response to the Committee on the Rights of the Child’s Child Rights and Business General Comment, August 2012

STOP THE TRAFFIK is a global anti-trafficking organisation. One of our focus areas for the last years has been child trafficking and other forms of child labour in West Africa’s cocoa industry, focussing particularly on the areas of corporate and state responsibility in tackling this basic human rights violation. 
Submitted by STOP THE TRAFFIK Netherlands, on behalf of STOP THE TRAFFIK Int’l
Contact: Antonie Fountain, Director STOP THE TRAFFIK Netherlands
E-mail: antonie@stopthetraffik.nl
Website: www.stopthetraffik.org

· Introduction
[bookmark: _GoBack]STOP THE TRAFFIK International sincerely welcomes the work by the Committee on the Rights of the Child (the Committee) to elaborate a general comment on child rights and the business sector. States that are party to the Convention on the Rights of the Child (CRC) and/or its Optional Protocols (OPs) have binding legal obligations for protecting and fulfilling the rights of children. However, there has been a disappointing track record on the part of states in upholding its duties to hold businesses and corporate actors accountable to international human rights standards. The consequence this has on children is simply unacceptable. The following input provided is based on the work of STOP THE TRAFFIK to achieve child rights in the Cocoa industry. 
· Cocoa industry and Child rights
There is still some confusion between child labour as a practice that is culturally accepted in some African countries and the forced trafficking of children for economic exploitation. STOP THE TRAFFIK holds to the view that child labour in the Cocoa industry is a clear violation of the right of a child to education (Article 28) and there is also potential harm to the health of the child (Article 24). 
STOP THE TRAFFIK would like to draw attention to the fact that children are being trafficked for purposes of economic exploitation in the cocoa industry, which is a clear violation of Article 32 and 35 of the CRC. There is also a failure on the part of the Host states of companies working in the cocoa industry to give primary consideration to the best interest of the child (Article 3). 
The Palermo Protocol states that, as far as children are concerned, “recruitment, transportation, transfer, harbouring or receipt of a child for the purpose of exploitation shall be considered ‘trafficking in persons’”.[footnoteRef:1] Whenever children are taken away from their families and forced into exploitative labour, the child is deprived of a full and harmonious development in the context of a family atmosphere of happiness, love and understanding as stated in the Preamble of the CRC, resulting in lasting, sometimes life-long, psychological damage.  The Committee fails to mention the duty of the state, for the sake of the best interest of the child, to protect the family structure against business interests and practices. Article 18 of the CRC calls on the state to respect the family.  [1:  Link: http://www2.ohchr.org/english/law/protocoltraffic.htm ] 

Some of the risks, dangers and hazards to children working in the Cocoa industry include; children regularly suffer cuts from machetes in the process of harvesting and opening the cocoa pods; from foot injuries that may result in tetanus and snakebites during harvesting; they also suffer from skeleton injuries from carrying heavy loads; poisoning, and other dangerous side effects from mixing and spraying pesticides, including chemical burns and allergic reactions; during bagging of the seeds there is risk of eye-injury and the hazards of inhaling dust. 
· State or business - Who is responsible?
The relation between corporate actors and the state is not very straightforward. Countries do want to create an attractive business environment to gain the advantages of economic development. But there is also the negative consequence of social underdevelopment as a result of this.  
In the particular sector STOP THE TRAFFIK has been working, we have found that big multi-national cooperation exert enormous influence on governments knowing that these countries are dependent on the foreign direct investment they bring. These companies try to make sure they are not adversely affected by any national regulation. They also have immunity because the bilateral investment treaties primarily seek the advantage of the companies and not the best interest of the child. 
But there are also cases when states become complicit in denying justice to children. States sometimes have failed to bring their national law into alignment with its international obligations just to protect the corporate interest of certain companies. 
Furthermore, there is often a failure by businesses to implement “due diligence” policies and procedures with regards to human rights, and a failure on the part of the state to monitor these processes. Companies that fail to implement robust due diligence processes and other measures to secure the rights of children must be fined or face some form of penalty. The state must carry the responsibility to strengthen regulatory mechanisms. Voluntary self-regulation is very limited and has simply not worked in the best interest of the child in the Cocoa industry. 
STOP THE TRAFFIK would like to point out that in all the recent developments in the field of ‘Business and Human Rights’ proper emphasis must be placed on the state’s legal obligations and responsibilities with regards to human rights. While the Guiding principles and the Ruggie framework for business and human rights are useful tools for business practices, proper emphasis must remain on the duty of the state. 
The work of the Committee’s general comment is a necessary and useful step to provide guidance to states on how to balance between creating a business-friendly environment while at the same time meetings it international obligations related to children’s rights.
· Extra-territorial jurisdiction
Do states that are party to the Convention on the Rights of the Child have different sets of obligations with regards to children within its own borders and children in other countries? 
A key gap with regards to child rights and the business sector is the continued failure of the state to hold companies and corporate actors domiciled in its own territory accountable for child rights violation abroad. 
Of particular importance for the work of STOP THE TRAFFIK is the recognition by the Committee in the General comment the emphasise on the responsibility of Home state to fulfil its duty to protect, prevent, and provide remedy for abuses by companies domiciled in its jurisdiction with regards to child rights aboard.    
We would also request the Committee to provide a clearer and tighter definition of “extra-territorial jurisdiction” as it applies to business and child rights. This norm is recognised (i.e.: OPSC, genocide) but is not yet fully established in relation to the business sector. 
STOP THE TRAFFIK would recommend that state must use all available mechanisms (e.g.: National Human Rights bodies) to enforce regulatory regimes that extend beyond its own borders with regards specifically to the rights of children who are trafficked for purposes of economic exploitation. This will involve greater cooperation between states to prevent and redress abuses of child rights by multi-national cooperation. 
· Conclusion 
In conclusion, STOP THE TRAFFIK, while supporting the overall approach of the General Comment and Recommendations, would like to add the following; While the focus of the general comment is specifically on States' obligations under the Convention on the Rights of the Child, we would request some further explanation and clarification with some practical examples from the ground on how corporate behaviour, state obligation and child rights interact. Such elaboration would enhance our work as well as build capacity for public accountability for state’s obligation under CRC. Secondly, we would also request that the Committee provides reporting guidelines for states specifically for “extra-territorial jurisdiction” with regards to business and child rights. 
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