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Comments on Egypt’s Report to the Committee on the Protection of the Rights of All Migrant Workers and Members of their Families
By Tarek Badawy, BA, LLB, LLM(
Introduction
1. First of all, despite all the comments I will provide you with, I have to express my admiration of the way this report was handled by the government of Egypt. Having worked with refugees and migrants for a few years, and after seeing the problems refugees face in Egypt, I could not have imagined that such knowledge of the facts and issues surrounding non-Egyptians in the country existed. Unfortunately, this data is not shared with those who are most concerned, namely non-Egyptian residents and human rights advocates.
2. Although I am particularly familiar with refugees in Egypt and their problems, I am also aware, though far from being an expert, of the problems facing migrant workers and their rights. Besides refugees, my area of expertise extends to the conditions of failed asylum-seekers who refuse to return to their countries of origin yet meet the definition of migrant workers as specified by the convention. My knowledge, as far as they are concerned, was acquired through research and practice. Regarding other non-Egyptians who reside in the country and have not gone through the asylum system, I concede that the information I have is strictly based on research and consultation of the different legal codes. I have expressed my understanding of foreigners’ rights and obligations in two publications I had the pleasure to author. The first one covered the right of refugee children to education in Egypt and the gaps that exist between the law and its application with regards to this right; the other publication was a report I co-authored which tackled several topics of relevance, such as the different obligations and rights that non-Egyptians enjoy, in addition to citizenship rights.
3. I could generally state that the government’s report is adequate and reflects, to a significant extent, an honest account of the situation in Egypt. There are, however, few points that merit clarification, not to mention others that need to be countered based on what I have seen in practice. I will divide my comments into two Parts. Part I will deal with the initial report that the government of Egypt sent to your office (an English version of the report is attached to my email). Part II, will cover the replies that the Egyptian government provided to your questions (the Arabic version of the replies is attached to my email).

Comments
Part I
4. In the report, there was reference to several articles of the Egyptian constitution. It is important to be aware of the fact that there are several proposed constitutional amendments at this stage. One of these amendments involves article 151. This article is probably the most crucial as far as international conventions are concerned for it governs the process of national codification and implementation of international law. Paragraphs 12-14 and 23 of the report adequately explain the process of ratification and the status that international conventions have once they are ratified and published. In this vein, it is worth mentioning that there is also a Supreme State Security Court judgment that confirms what the government explains in the report. In its dictum, the court stated:

The national judge does not implement an international treaty based on the fact that his country committed itself to implementing it internationally. He implements it as it constitutes part of domestic law if it follows the procedures required for its application domestically…Since according to Article 151 of the Constitution of Egypt mentioned above. According to what jurisprudence has agreed on, international instruments issued according to the established constitutional principles, and were published in The Official Gazette in accordance with the means proscribed by law constitute part of domestic law and courts must implement them as such.

5. The establishment of quasi-governmental bodies such as the National Council for Maternal and Child Welfare, the National Council for Women, and the National Council for Human Rights mentioned in paragraphs 25-30 of the report has been a positive step towards the improvement of the situation of human rights in the country. Unfortunately, more needs to be done and the involvement of former governmental officials in these institutions may cast some doubt surrounding the independence or commitment of those who head these institutions. Fortunately the current leadership is known for its high moral standards and impartiality. One may doubt whether in the future such situation would prevail in light of the changes that will eventually take place in the leadership of these councils, not to mention the tense political climate in Egypt nowadays caused, in part, by the increasing political activity of the Muslim Brotherhood and its supporters.
6. In addition, few things were done by these institutions for non-Egyptians; and exceptions may be found on rare occasions. For example, there is positive cooperation between the National Council for Maternal and Child Welfare and Africa and Middle East Refugee Assistance (AMERA-Egypt)
 in the area of unaccompanied minors. Such cooperation is restricted to mutual referrals of those who need assistance and does not hide the fact that organized programmes for non-Egyptian children do not exist, be they for refugee children or children for migrant workers.
7. The other governmental bodies (Directorate for Human Rights Affairs and International Social and Humanitarian Issues of the Ministry of Foreign Affairs, the Human Rights Affairs Department of the Ministry of Justice, the Human Rights Committee of the Ministry of Social Affairs, the Human Rights Committee of the People’s Assembly) also represent a step closer to achieving more respect for human rights. Unfortunately, they are unknown to the public. In other words, if Egyptians or foreigners have their human rights violated, they will rarely resort to any of these institutions as they either do not know of their existence, or have no faith in them, or because they will be deterred by the bureaucracy that characterises all governmental bodies. A proposal would be for the media to inform citizens and non-citizens of the existence of these institutions, their roles and mandates, and how they could benefit from them.
8. The creation of the Supreme Committee on Human Rights at the Ministry of the Interior mentioned in paragraph 34 of the report is another point that merits scrutiny. As there are increasing allegations of torture against several members of the police, there is regrettably a growing lack of trust in the Ministry of Interior in general. Not only are there currently thousands of cases against police officers,
 but there are also reports that the Ministry postpones action -if it takes one at all- whenever there is a complaint regarding a violation of the human rights of an individual at the hands of the police. In the cases where a public action was taken, one must outline that this was done following a scandalous exposure of these violations by the media or at the hands of some independent human rights organizations. Moreover, when cases against the Ministry are won in court, court orders involving compensation are rarely implemented due to simple fact that the Ministry of Interior is itself the one in charge of implementing court dicta, even by force when required. How can the Ministry compel itself to pay compensation to its victims? 
9. Egypt has been under a state of emergency for nearly a quarter of a century, which grants the police the right to ask any individual for identification at any time. Although there is nothing wrong with that, and although government officials may, at times, be justified in asking non-Egyptians for identity documentation for the preservation of public order and for the verification of their immigration status, there are reports that this is oftentimes based on the foreigner’s ethnic background. For example, non-white Africans are repeatedly singled out for random identity checks on the streets of Egypt. Such is the case of many refugees from Sudan and other African countries. Although this also happens to Egyptians, white foreigners are rarely, if not at all, stopped or asked to show their passports to a government official unless they happen to be in a high security area or at a port of entry or exit. This apparent distinction is due to the thought that white foreigners are supported by their powerful governments as opposed to Africa refugees or migrants.

10. Should a foreigner fail to show a valid residence permit, they are automatically taken to a police station where they are held before being transferred to the department of immigration and passport control at the Mugamma’  building; then referred to the office of state security for a security clearance. Once the clearance is given, the migrants are referred back to the immigration department, then back to the police station where they were first held before they are finally released. This process usually takes a few days during which the non-Egyptian is at the mercy of the authorities. The release eventually takes place when non-Egyptians demonstrate that they are legally present in the country. If, however, persons are not legally present in the country, one of four scenarios will take place, 

a. They will remain in detention until their Embassies issue them travel documents; then they will be taken automatically to an airport before they are deported (usually at their expense).

b. They will be released following the issuance of a travel document from their embassies; then asked to leave the country by a certain date.

c. If no travel document is issued they risk remaining in detention for long periods of time without being formally charged of a crime. Alternatively, they could be charged of illegal entry and not released after serving the sentence until they decide to leave the country. 
d. They could just be released without having to pay a fine, serve a sentence, or required to leave the country.

11. This particularly affects refugees. Asylum-seekers and refugees receive an identity document from UNHCR, the authority in charge of providing documents to refugees. Once this document is issued, the asylum-seeker or refugee is required to approach the Ministry of Foreign Affairs, then the Mugamma’ building in order to be given a residence permit, to be stamped in the UNHCR document and renewed every six months. The UNHCR document and the residence permit are the major protection tools that asylum-seekers and refugees have in Egypt. Without them, they are vulnerable to arrest and deportation. However, they are often required to wait for long periods of time between the day the UNHCR document is issued and the day their residence permit is finally stamped on the card, which could extend to more than one month during which refugees and asylum-seekers have no valid documents to show police officers who intercept them. Once found without a residence permit, refugees and asylum-seekers (and possibly some migrants) are arrested and transferred to the immigration department and the office of state security for a security clearance. 
12. Fortunately, the Egyptian government rarely deports asylum-seekers or refugees, if ever. Once the detained person states that he falls under UNHCR’s mandate, the government authorities contact UNHCR, which later confirms the reports. Once this is done, the person is released, albeit it a few days later, following the receipt of the state security’s security clearance. UNHCR is usually contacted by the immigration department or the office of state security. Those who are detained in police stations usually have to wait until they are referred to the immigration department or the office of state security before UNCHR is informed of their arrest. A police officer who wishes to abuse of his power could postpone the transfer of the detained foreigner to the immigration department, which is a clear violation of Egyptian law which instructs that detainees are to be brought before a judicial body within 24 hours of their arrest. I believe the same should apply to those who are under administrative detention such as undocumented migrants. Their case warrants their swift referral to the department of immigration and passport control.
13. Due to space constraints, once foreigners are arrested for lack of documentation and taken to a police station, they are held in the detention area (usually one cell) along with common criminals waiting to be referred to a judicial body. This subjects them to harassment, oftentimes physical, at the hands of these criminals. It is common to hear that foreigners have had their wallets taken by force or that they were beaten-up by other detainees without any attempts by the police to protect them. 
14. In paragraph 65 of this report, the government explains that “an alien, regardless of the legal basis of his presence in the country, enjoys all aspects of the protection available under the law, whether he is the victim of a denial of rights or, conversely, is the object of criminal proceedings for an offence he is charged with having committed in violation of Egyptian law” . This sentence is true in theory. However, it is very difficult for undocumented aliens to approach the authorities and complain about a violation of their rights, particularly if that violation was at the hands of a state official. At some point they will be asked for proof of their residence which, if absent, will result in their arrest and deportation. Although this will not stop the prosecution of the perpetrator of the crime, the structure of the system will prevent the victim from going forward with the complaint, leading to the impunity of the perpetrator in exchange for the protection of the alien from deportation. This naturally puts a restriction on the right to litigate, stipulated by articles 67 and 68 of the Egyptian Constitution and confirmed by the Supreme Constitutional Court’s ruling in Case No.8, of judicial year 8, Session of 7 March 1992 mentioned in paragraph 131 of Egypt’s report. Such case is common among failed asylum-seekers who fear being deported to what they see as persecutory treatment. Seeing the imperfect nature of the UNHCR refugee status determination system, there is a possibility that some of these failed asylum-seekers are genuine refugees. 
15. In paragraph 69 of its report, the government explained that before deportation, a foreign national’s case is submitted to a committee that examines deportation orders. I am afraid this information is incomplete. There are three different types of renewable residence permits in Egypt. There is one for 10 years, one for 5 years, and one for 1 year (with possibility of being granted for three years). Only those granted a 10 year residence permit enjoy the benefits of having their case heard by the special committee formed under article 29 of the Act concerning the Entry and Residence of Foreign Nationals (law No. 89 of 1960). The others could be deported following an order of the Minister of Interior. According to what I remember from the latest amendment to this Act, the Head of the Immigration and Passport Control Department can also issue a deportation order. The Minister’s order is an irreversible “sovereign” decision and may not be appealed in court. Although it is not clear if deportation orders issued by the Head of the Immigration and Passport Control Department enjoy the same status, I believe that they probably do because the labelling of these decisions as “sovereign” and irreversible stems from the nature of the decisions and not from the title of the person authorized to issue them. In other words, I believe that the new amendment to the law made it easier for a foreigner to be deported. I submit however, that decisions concerning deportation to a country where the foreigner risks torture should be appealed in court as Egypt is bound by the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment by virtue of its publication in the Official Gazette in accordance with Article 151 of the Constitution on 7 January 1988. The inclusion of this Convention in Egyptian law puts restrictions on the so-called “sovereign” right to deport or expel a foreigner. Therefore, any deportation of a foreigner to a country where he or she risks torture would constitute a violation of Egyptian law and Egypt’s international obligations.
16. It is rue that Egyptian law criminalizes slavery and holding people in slavery like conditions. Practice however demonstrates that due to the migrants’ fear of reporting the abuses to the authorities, the majority of cases fall through the cracks. This is particularly common in the case of domestic workers, be they legal residents (refugees and asylum-seekers), or illegal residents (failed asylum-seekers and other migrants). The forms of violations take several aspects, including sexual harassment oftentimes amounting to rape, forced confinement to the place of work, refusal to pay one’s monthly wage, and even holding foreigners in conditions that clearly amount to slavery. In the majority of cases, instead of keeping a photocopy of the foreigner’s identity documents, the so-called employer confiscates the migrant’s passport or identity document. This is used as a tool to debilitate the foreigner, and a means to threaten to deport the migrant should they act in a way that is contrary to the wishes of their employers. I repeatedly hear of complaints of foreign domestic workers whose employers refuse to remunerate them for their services. When they insist on being paid, some employers report or threaten to report them to the police after accusing or threatening to accuse them of theft. Fearing the employers’ power and “connections”, foreign domestic workers either comply with the wishes of their employers or leave without being paid for their work. 

17.  Although it does not signify the existence of a certain pattern, there are few reports of police officers destroying or confiscating the identity documents (Passports or UNHCR cards) of asylum-seekers and refugees. The officers clearly act in their own private capacity, abusing of their authority, and not following superior orders. Due to the difficulty of proving such reports, non-Egyptians can hardly resort to the judiciary. UNHCR is aware of this fact; and as a practical compromise, asks refugees and asylum-seekers to seek a police report
 indicating that their document was lost in exchange for acquiring a new UNHCR card. Those who do not seek asylum would probably have to do the same in order to have new passports issued by their embassies. 
18. While commenting on Article 29 of the Convention in paragraphs 160 and 161 of the report, the Egyptian government failed to explain something crucial to registration at birth. Unfortunately, according to the Executive Charter of Law No. 12 of 1996 on the rights of the child, children born out of wedlock cannot obtain a birth certificate immediately following their birth. Children must have a birth certificate to be eligible for vaccination. According to the Executive Charter, in addition to the 1994 Law No. 143 on Civil Status, for a child to be issued with a birth certificate, the mother must show a marriage contract. Alternatively, and without the necessity of having a marriage contract, a father could approach the relevant institution and claim paternity of the child. In this vein, the father of a child born out of wedlock should approach the relevant institution and claim he is the father for a birth certificate to be issued. In most cases of children born out of wedlock, fathers disappear either due to social pressure and disgrace in a conservative society, or because birth was a result of an unregistered (customary or ‘urfi) marriage also looked down upon by society, or simply because the child is born as a result of rape. This sometimes leads males driven by good intentions and who are unrelated to the illegitimate children to approach the relevant institutions and claim paternity of these children so that they could have a birth certificate. Such act naturally constitutes forgery and, if discovered, could subject the perpetrators to penal sanctions. 

19. When a birth is not registered in time (within 15 days of its taking place), the child becomes what we call in Arabic Saqet Qeid, or unregistered. In this case, a committee is formed and decides to issue him or her a birth certificate. Children born out of wedlock who are unclaimed by their fathers are given a fictional family name instead of the name they should have held at birth (that of the father, grandfather, and the family).
 The process is far from being simple and is fairly bureaucratic, not to mention the humiliation the mother goes through for giving birth to an illegitimate child. 
20. In paragraphs 162-164 of the report, the government of Egypt talked about the Education Act (law No. 139 of 1981) and the 1992 Minister of Education Decree (Decree No. 24 of 1992). This merits a pause. As far as memory serves me, law No. 139 of 1981 does not govern the ways in which non-Egyptian children could access education in Egypt. The words of the Act are very clear and demonstrate, as we can find in the preamble, that the Act only applies to Egyptian children. I might be wrong in my analysis, though I highly doubt it. 
21. Moreover, the 1992 Ministerial Decree, unlike what the government explained in the report, does not formulate “the principle that children who are not Egyptian nationals may attend public and private schools under the same conditions as Egyptian nationals in terms of age and group”.
 The 1992 Decree was issued on 22 January 1992 and was published in the Egyptian Proceedings -not the Official Gazette- on 3 March 1992, Edition 54. It is true that the title indicates that it governs the rules that non-Egyptian children and Egyptian children who return to the country must follow in order to enrol in Egyptian educational schools. However, a careful reading of the decree indicates that non-Egyptians are to enrol in private schools, not public ones (Article 5 of the Decree), yet exceptions are made to some categories of non-Egyptians. These exceptions are stipulated in Article 5 of the Decree. Put differently, non-Egyptians are not to join public schools unless they meet the requirements specified by the exceptional clauses in Article 5.
22. It could be argued, nonetheless, that Egypt’s ratification of the Convention on the Rights of the Child (CRC) opens the door to all non-Egyptian children, regardless of their status in the country, to be treated like their Egyptian counterparts insofar as access to public education is concerned. Consequently, the distinction that the 1992 Decree No. 24 makes between Egyptian and non-Egyptian children should be repealed by the coming into force of the CRC in Egypt. Unfortunately, few people are aware of this argument and based on what I have been observing for three years, I highly doubt that it is applied.
23. In addition to what is mentioned above, it should be explained that Iraqis are currently subject to measures that negatively affect their children’s educational opportunities. Due to the heavy influx of Iraqis, the authorities have refused to renew their residence permits.
 This is a major requirement for non-Egyptian children to be enrolled in schools. Therefore, such refusal to renew residence permits may jeopardise the chances of these children to continue their education in Egypt. In order to mitigate the effects of the government’s refusal to issue residence permits for the Iraqis, the latter are being compelled to register as asylum-seekers with UNHCR. This helps them obtain residence permits.
Part II
24. In question 6, you raised issues related to the treatment of Sudanese migrant workers and refugees. The government replied by stating that Sudanese citizens are given privileges following an agreement signed between the governments of Egypt and Sudan in April 2004. The agreement was published in the Official Gazette a few months later and is informally known as the “Four Freedoms Agreement”. It gives citizens of Egypt and Sudan equal rights with regards to entry and residence, possession, employment, and free movement between Egypt and Sudan. 
25. The agreement, however, does not specify which documents must be possessed by citizens of either country in order to have the four freedoms granted. In other words, it is not clear whether a national identity document suffices, or should the person hold a valid passport to benefit from the agreement. This is particularly relevant as there are thousands of Sudanese failed asylum-seekers living in Egypt without any valid documents. UNHCR’s finding that these Sudanese do not meet the refugee definition in accordance with the 1951 Refugee Convention and 1969 OAU Convention means that the Convention on the Rights of Migrant Workers applies to them. Unfortunately, it is unclear whether these undocumented Sudanese migrants could benefit from the Four Freedoms Agreement, taking into consideration the fact that they do not have a national identity document or a passport. Also, note that most of them maintain that they should have been granted asylum and refuse to approach the Sudanese Embassy to have a new passport issued.
26. Despite the existence of the agreement, it is worth mentioning that the Sudanese, in practice, are still required to have a visa to enter Egypt. This demonstrates how there is a gap between their right to enter Egypt freely in theory, and what happens in practice.

27. Concerning question 12, it is true that an investigation was carried out by the authorities. Nonetheless, there is a degree of dissatisfaction with the way the investigation was conducted, and the eventual classification of the case. I have heard that the Egyptian Initiative for Personal Rights (EIPR) is planning to take the case to the African Commission. I advise you to contact them (http://www.eipr.org/en/) for an update.

28. You mentioned social security for foreign workers in question 18. Please note that unless stated otherwise, non-Egyptians cannot benefit from social security rights unless they work in Egypt for ten years.
29. Question 20. I would like to refer you to the explanation given in paragraphs 20-23 above. 

30. Question 28. I wish to refer you to Professor Ray Jureidini (jray@aucegypt.edu). Professor Jureidini is a professor of sociology at the American University in Cairo (AUC). He is considered a leading expert on trafficking related issues, particularly the ones involving domestic workers. I am sure he will have something to say. 
Conclusion

31. These were all my comments on the two reports you sent me. I have relied on my knowledge of Egyptian laws and what I see on a daily basis as an advocate for asylum-seekers and refugees in Egypt. I hope I covered all the relevant issues raised in the reports. Please feel free to contact me for more information.

Sincerely,

Tarek Badawy 
16 April 2007. 
( What I say in this report does not represent the view of any organization in Egypt or abroad. I take sole responsibility for the content of this report. 


� General Prosecution case number 4190, 1986. Judgment issued on 16 April 1987, (my translation). Cited from Tarek Badawy, “Refugee Children and the Right to Education in Egypt, Examining the Gap between Theory and Practice”, Mediterranean Journal of Human Rights (Forthcoming, Issue and Volume to be decided by the editor). 


� An NGO in Egypt responsible for the provision of free legal and psychosocial assistance to asylum-seekers and refugees. Information on this NGO could be found on � HYPERLINK "http://www.amera-uk.org" ��www.amera-uk.org�.


� Information could be obtained from the Human Rights Association for the Assistance of Prisoners (HRAAP) (� HYPERLINK "http://www.hrcap.org" ��http://www.hrcap.org�), the Association for Human Rights Legal Aid (AHRLA) (� HYPERLINK "http://www.ahrla.org" ��http://www.ahrla.org�). The latter is currently representing alleged victims of torture in court. 


� Obviously from a police station other than the one where their documents were destroyed. 


� Egyptian birth certificates, passports, and national identity documents must have a person’s four names written in them. These four names are the citizen’s first name, his father’s name, his grandfather’s name, and his surname.


� See Paragraph 163 of the Egyptian government’s report.


� Yesterday, I head that they are not being issued visas anymore.





