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I would first like to express my thanks to the Office for the United Nations High Commissioner for Human Rights for inviting me to this event, and to start with a personal reflection. In 1997, Oxford University Press published my book on Migrant Workers in International Human Rights Law.
 In Chapter 4 of the book I examined the drafting history and text of the Migrant Workers Convention. At that time, only eight States had ratified it and the Convention was some way from entering into force. Moreover, I feared that the Convention would become a “white elephant”, an anachronism before it had even begun to operate.
Today, there are now 37 States parties to the Convention and the work of the Committee in monitoring the effective adherence to and implementation of the instrument is seriously underway.
 This fact alone is testimony to the progress that has been made in the last 10 years or so and which has largely been attributable to the persons in this room: the officials whose governments have accepted and are implementing the Convention and the representatives of international and especially non-governmental organizations who have worked hard for its promotion. However, there are still parts of the world where the Convention appears to have made little impact (e.g. Europe and particularly the European Union, North America and Oceania).

Given that, in effect, the Convention has taken almost 30 years to see the light of day in terms of its application at the national level and in practice, the question often raised is whether it continues to be relevant in the context of today’s migration challenges in terms of the contribution it can make to the protection of all migrant workers and members of their families. Or has the migration landscape of the early 21st century changed so much from previous decades that the Convention’s relevance for protecting the human and labour rights of migrants is now diminished?
So what are the principal migration challenges today in terms of safeguarding the human rights of migrants? I have identified three challenges (which does not constitute an exhaustive list by any means): two of which deal with the non-discriminatory treatment of particularly vulnerable groups of migrant workers, namely those in temporary and irregular situations); and the third is concerned with how the human and labour rights of migrant workers and their families are being addressed in policy fora and processes devoted to migration, and the role of the Convention vis-à-vis such fora and processes.
The first challenge relates to the increasing short-term nature of labour migration, which is also a response to the expansion of more flexible employment in certain sectors of economies and the resulting inherent precariousness of this work. It is a common feature of our globalized world that these are jobs, which are by and large low or semi-skilled in nature and increasingly performed by migrants. Coupled to this fact are the calls by policymakers to promote temporary labour migration (including the establishment of more temporary migrant worker programmes, largely on a bilateral basis), in the context of which migrant workers would be encouraged to return to their countries of origin. Does the Convention provide an adequate response to the specific rights’ problems encountered by temporary migrant workers and the increasingly diverse contexts in which such persons migrate and work? It should be underlined that the Convention allows for few distinctions between temporary migrant workers and those migrants admitted to a country for employment on a longer term or even permanent basis. However, it does define a number of such groups, such as seasonal workers and project-tied workers,
 and devotes a whole part (Part V) to them, though permitting some reduction in the content of the rights’ safeguards these workers may expect. Despite these limited exceptions, however, the overall thrust of the Convention is to provide temporary migrant workers with essentially the same treatment to that afforded national workers. Importantly, aside from identifying various categories of short-term migrant workers, the Convention does not distinguish between low-skilled, semi-skilled and highly skilled workers. Migrant workers are treated as human beings and as workers and not in accordance with the skills they possess or the level of salary they can expect to earn. Moreover, it was recognized by the Convention’s drafters that lower skilled migrant workers were in more need of protection because this category of workers was more likely to find itself in dirty, dangerous and difficult jobs and thus be at greater risk of exploitation. The provisions in the Convention are therefore largely directed at protecting more vulnerable groups of workers. (Indeed, that is why persons taking up residence as investors were excluded from its ambit
). This important adherence to the principle of equal treatment in respect of migrant workers at all skill levels should be contrasted with national polices being formulated today, which aim to attract the “the best and brightest” talent and afford highly skilled migrants more favourable working and living conditions than those provided to lower skilled migrant workers. Such an approach is also being transposed at the level of the European Union as seen in two recent proposed directives that would, if adopted in their present form, entrench differential treatment in terms of access to social rights and secure residence status between highly skilled migrants and less-skilled or semi-skilled migrants. In this respect, therefore, the Migrant Workers Convention could not be more relevant and serves as an important bulwark against the erosion of standards.
The second challenge is connected to (what may still very much be a perception) increasing irregular migration, which is not only a phenomenon occurring between developed and developing countries but in all parts of the world. It should be recalled here that the abusive conditions under which irregular migrants move were a catalyst for the adoption by the ILO’s International Labour Conference of Convention No. 143 (1975) protecting migrant workers (Part I) as well as the 1990 Migrant Workers Convention. It is generally accepted that irregular migrant workers are a particularly vulnerable group of migrants. While the causes of irregular migration are as numerous as the phenomenon is diverse, it has been strongly argued that control measures alone are insufficient to tackle irregular migration and that a comprehensive approach is required, including the need to adopt a package of more “constructive” measures. The protection of the rights of this vulnerable group forms an integral aspect of such a comprehensive approach which also comprises the need to address informal labour markets where both national and migrant workers are found; provide more regular avenues for migrant workers to be able to meet the demand for labour in all sectors of a destination country’s economy; and give serious consideration to the regularization of those with irregular immigration status. In a world where migrants with irregular status are at greatest risk of exploitation and are more likely to be subject to human and labour rights’ violations, as well as victimization and marginalization in host societies (whether at the point of destination or while in transit), the explicit protection granted by the Convention to this vulnerable group is an important reminder that fundamental rights are non-negotiable and that an individual’s immigration status is irrelevant in this respect. In a report for UNESCO on the position towards the Convention in six European Union and European Economic Area states,
 we observed that a number of governments and other stakeholders in these countries are still to be persuaded by the philosophy of the Convention that an important way of addressing the phenomenon of irregular labour migration is to protect effectively the rights of those with irregular status in order to undermine any incentives employers and intermediaries might have in encouraging such movements.
It should be underlined that meeting both of these protection challenges must not ignore the specific plight of migrant women who face multiple discrimination in the migration process on account of their nationality, immigration or social status as well as gender. It has been contended that even though the Migrant Workers Convention is drafted in gender-neutral language, it does not devote sufficient attention to the specific situation of migrant women working in certain sectors of the economy, especially in domestic or household employment. The continued abuses suffered by these women migrants, who fulfill important but often undervalued tasks in host societies, and the frequent absence of formal protection in national labour legislation raises important questions as to the utility of the Convention in safeguarding the human and labour rights of this group of migrant workers, and which hopefully the Committee will be able to address. Indeed, I see that in its first Concluding Observations the Committee has already started to devote attention to the situation of domestic workers.
The third challenge I wish to address is closely related to the increased attention being devoted today to migration, and particularly migration for employment, in policy fora at all levels (national, bilateral, regional and global), reflected in the high priority given to this item on government agendas at both the national and (increasingly) the regional and global level. This is also connected to the recognition by (and indeed the growing consensus among) many countries that migration for employment can be a positive force contributing to the development of countries of origin as well as countries of destination; including in the developed industrialized world in the light of observed labour shortages and aging populations. In this context, the human and labour rights of migrant workers and members of their families are being highlighted as an important issue of concern in attempts by the international community to strengthen the emerging consensus relating to the migration and development nexus and to move towards mutually beneficial and more concrete activities in this field. A good example of the heightened sensitivity to human rights in such processes is evident in the Global Forum on Migration and Development (GFMD) and the space given to rights on the agenda of the forthcoming meeting to take place in the Philippines in October. In this regard, the Convention offers important input in Part VI on the promotion of sound, equitable, humane and lawful conditions in connection with the international migration of workers and members of their families. This part imposes legally binding obligations on States parties to cooperate with a view to ensuring that labour migration takes place in a safe and humane manner and with due regard to human and labour rights. Importantly, all States parties, irrespective of whether they are principally destination, origin or transit countries, are bound by the provisions of Part VI. This section of the Convention therefore underscores that the protection of the human and labour rights of migrant workers and their families is a joint venture and responsibility.
In these three selected areas, (which I stress are not exhaustive), the Convention serves as a reference point for all countries (and not only for those which have ratified and are implementing it) as well as an important reminder of the symbiosis between policy formulation and application in the migration field and the protection of human rights.
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