
[image: image2.png]



REPONSE TO THE LIST OF ISSUES ON CMW

A.  Information of a general nature


The Commission on Human Rights

The Commission on Human Rights of the Philippines is the National Human Rights Institution in the country given an A-accreditation by the International Coordinating Committee for being fully compliant with the Paris Principles
 governing NHRIs.


A constitutionally created office, the Commission is ensured independence as provided for in Section 17, Article XIII of the 1987 Philippine Constitution.
 

More importantly, the Commission is given the following functions
 which address directly, or indirectly, the issue of migrant workers, to wit:

1) Investigate, on its own or on complaint by any party, all forms of human rights violations involving civil and political rights;

2) Provide appropriate legal measures for the protection of human rights of all persons within the Philippines, as well as Filipinos residing abroad, and provide for preventive measures and legal aid services to the under-privileged whose human rights have been violated or need protection;

3) Exercise visitorial powers over jails, prisons, or detention facilities;


4) Establish a continuing program of research, education, and information to enhance respect for the primacy of human rights;


5) Recommend to Congress effective measures to promote human rights and to provide for compensation to victims of violations of human rights, or their families; 

6) Monitor the Philippine Government’s compliance with international treaty obligations on human rights;

7) Grant immunity from prosecution to any person whose testimony or whose possession of documents or other evidence is necessary or convenient to determine the truth in any investigation conducted by it or under its authority; 


8) Request the assistance of any department, bureau, office, or agency in the performance of its functions; 


9) Appoint its officers and employees in accordance with law; and 


10) Perform such other duties and functions as may be provided by law. 




As an NHRI, the Commission plays several roles in the protection and promotion of human rights in the country – an advisor, a monitor, a fact-finder, an educator, an advocate and an investigator, among others.

In this wise, the Commission takes this opportunity to participate in the treaty reporting process of the State to the UN Committee on Migrant Workers considering its work on human rights promotion and protection and its independent component on the issue of human rights. 

Labor Deployment Policy 

The Philippines, through Republic Act No. 8042,
 enacted in 1995 stated as one of its declared policies
 that,


“(c) While recognizing the significant contribution of Filipino migrant workers to the national economy through their foreign exchange remittances, the State does not promote overseas employment as a means to sustain economic growth and achieve national development. The existence of the overseas employment program rests solely on the assurance that the dignity and fundamental human rights and freedoms of the Filipino citizens shall not, at any time, be compromised or violated. The State, therefore, shall continuously create local employment opportunities and promote the equitable distribution of wealth and the benefits of development.”


Recent presidential issuances, however, show a policy shift such that the State now promotes, aggressively, overseas employment as evidenced by Administrative Order No. 247 issued on December 4, 2008 by President Gloria Macapagal Arroyo.

Administrative Order 247 specifically directs the POEA
 to refocus its functions from “regulation to full-blast markets development efforts, the exploration of frontier, fertile job markets for Filipino expatriates.”


This issuance poses unprecedented concerns for Filipino migrant workers considering that proper safeguards for their human rights promotion and protection are weak not only within but more importantly, outside the Philippines. 


In effect, the Philippines is not only endangering its migrant workers, worse it is directly leading them towards that direction. The reason seen for  this ‘paradigm-shift’ is the income earned from the remittances of these workers, totalling to ten percent (10%) of the country’s gross domestic product. vital to the preservation of the economy of the country. Tagged as the “bagong bayani” or “new heroes,” migrant workers remain one of the vulnerable groups in the country.

The Commission, thus, recommends the review and amendment of Republic Act 8042 consistent with its Human Rights Legislative Agenda
 in order to consistently reflect provisions of the Convention and ensure greater promotion and protection of the rights of Filipino migrant workers and their families.

1. Please describe the role, if any, of non-governmental organizations in the implementation of the Convention and in the preparation of the State party’s report (see the Committee’s provisional guidelines regarding the form and content of initial reports, paragraph 3 (d)).

The Commission was not consulted nor its participation engaged by the State in its preparation of the Report. Only in the recently held Second Global Forum on Migration and Development
 was the Commission sought for inputs and active participation in the Forum itself.
4.  Please provide information on how the various government agencies dealing with overseas employment and the protection of Filipino migrant workers coordinate their activities.



There is little or weak coordination among government agencies dealing with Filipino migrant workers. Several government policies and acts show and highlight this lack of coordination by these government agencies.

We take the case of the “Total Travel Ban to Nigeria” as a concrete illustration of the weak ‘coordination’ of the Department of Foreign Affairs (DFA), the Department of Labor and Employment (DOLE), the Philippine Overseas Employment Authority (POEA) and the Department of Immigration and Deportation (BID).


Several Filipino migrant workers, who have existing working permits and holders of resident status in Nigeria, sought the help of the Commission on the Deployment Ban Policy of the Philippines to travel to Nigeria. Those who came to the Commission, officers and members of Pusong Pinoy Association,
 seek exemption from the ban. They were valid holders of residence permits as well as existing labour contracts in Nigeria. 

A clear violation of the right to travel and leave one’s country as well as the right to work, the Commission wrote the Bureau of Immigration and Deportation seeking assistance on behalf of these workers. Earlier, the Chief of the Immigration Regulation Division of the said office, during a public hearing at the House of Representatives Committee on Overseas Workers Affairs, made a pronouncement that the ban does not apply on two exemptions: first, Filipinos who have residence status in Nigeria and second, those who have existing working contracts. And that, only the guidelines are left to be drafted and approved. 

While these requests to government and the Commission were being made, it was verified that indeed there were overseas Filipino workers who were allowed to leave the country because they paid some immigration officials to allow them to leave. This clearly demonstrates unclear and arbitrary enforcement of the ban.

A meeting called by the DOLE was attended by representatives from the BID, DFA, the Commission, the non-governmental organization Center for Migrant Advocacy and the Filipino migrant workers themselves. During this meeting, the question as to who issues travel bans and who can terminate the same were two of the central concerns. DOLE insisted that the issuance and termination of travel bans are the tasks of DFA upon their favourable recommendation, that the current status of the travel ban is still total and that there are no guidelines that are forthcoming contrary to the earlier statement from the BID.


The Commission sought audience with the heads of all the agencies involved in the issuance of the Nigera Travel Ban in order to finally settle the matter. It turned out that even the Chairperson of the Commission had more questions than answers.

In another public hearing at the House of Representatives Committee on Overseas Workers Affairs, the Commission seized the opportunity to intervene, on behalf of these Filipino migrant workers, and to bring into public consciousness the issue of the travel ban. 
 
The Commission maintains that the Travel Ban is not properly justified for several reasons. The same was made without account of the informed opinion of the claimholders who stand to be affected. The travel ban is applicable to all parts of Nigeria – it could have been made applicable only to specific areas such as the Niger Delta where danger and peril to seafarers are prevalent. No distinction was made as to land-based and sea-based workers who are situated in entirely different geographical and social backgrounds.
 

In various communications to the Commission, the affected Filipino migrant workers relate that they have been negatively impacted by the ban which has effectively prevented them from exercising their right to work and reunite with their families in the Philippines. The ban has exposed them as targets for extortion. They have become vulnerable by pandering to corruption in their efforts to assert their rights to leave the country and work abroad.


Upon study and research it was found out that it is the Secretary of Labor and Employment, who “in pursuit of the national interest or when public safety so requires, may at any time, terminate or impose ban on the deployment of migrant workers.”


Loss of precious opportunities and violation of human rights strike at the heart of the lack of coordination among the government agencies tasked with the promotion and protection of their rights. To date, the unqualified travel ban to Nigeria remains.

The Commission therefore recommends the Committee to issue an observation in this regard and reiterate the role of the government in justifying by reasonable and objective criteria how and when a travel ban can be imposed as well as guidelines for their application and termination. In addition, actions, decisions and programs of all line agencies engaged in the promotion and protection of the human rights of migrant workers should be fully, properly and closely coordinated.
B.  INFORMATION IN RELATION TO EACH OF THE 
ARTICLES OF THE CONVENTION

9.   In relation to the State party’s claim that it will only deploy Filipino migrant workers to countries where their rights are protected (para. 89 of the report), please explain how this commitment is implemented in practice.


The Commission notes that most, if not all, bilateral treaties mentioned in the government report have expired and have not been extended. A closer examination of these bilateral and multilateral agreements entered into by government would show that they are mostly on the deployment of workers without regard to the protection of the rights of migrant workers and their families.


It is therefore recommended that the Committee consider in its concluding observations the inclusion of highlighting the primacy of protection and promotion of human rights within bilateral and multilateral agreements of this import.

Consistently, it is recommended that government conduct a review of these agreements and identify those which need to be renewed. More importantly, we would like to stress that future execution and renewal of these bilateral agreements must be keen on providing greater promotion and protection of Filipino migrant workers and their families.
10.  Please indicate what types of initiatives the Department of Foreign Affairs has undertaken to promote the accession to the Convention of countries receiving Filipino workers (para. 92 of the report).


Of the 38 State Countries to the CMW, no receiving State has ratified the Convention. In hosting the Second Global Forum on Migration and Development, the Commission recommended the inclusion of statements that will encourage States to ratify the Convention. The Commission welcomes this inclusion in the speech delivered by the President as well as the stand of the Philippine panel include the encouragement for all States to accede to the Convention. 

20.   Please provide information on the level of participation of Filipino migrant workers living abroad in elections held in the Philippines and on any measures taken by the State party to facilitate such participation in practice (paras.325-330 of the report). Please clarify whether Filipino migrant workers can exercise their right to vote only if they commit themselves to return to and live in the Philippines within the three years following their registration as voters.



The Commission has recently issued its Comment
 in response to legislative bills
 proposing to amend the Overseas Absentee Voting Act.
 Said bills propose to amend, among others, the provision requiring the execution of an affidavit with the undertaking that the overseas absentee voters will return to the Philippines within three (3) years from the approval of his/her registration.
 


The House Bill proposes to extend the period from three (3) years to seven (7) years while the Senate Bill moves to delete the period entirely and remove the requirement of execution of the affidavit itself. In supporting the proposed legislative measures, the Commission shows favour over the Senate Bill considering that the same is consistent with the normative content of “accessibility” to the right to vote and to take part in the conduct of public affairs.  

Final Recommendation


The Commission respectfully engages the Committee to include, in its concluding observations, the possibility of identifying the specific role of and engagement with NHRIs, as an independent and vital partner in the protection and promotion of human rights, in the treaty reporting and implementation process of CMW.


Currently, there are encouraging efforts in Congress to enact a Charter
 for the Commission. This enabling law is long-overdue since the creation of the Commission in 1987. The Charter aims to strengthen the Commission by institutionalizing its independence, elaborating its powers and reinforcing its functional and organizational structures. 

We recommend the inclusion of a recommendation to specifically elaborate the role of the Commission in respect of its constitutional mandate to “provide appropriate legal measures for the protection of human rights of all persons within the Philippines as well as Filipinos residing abroad.” This mandate is looked upon as the legal impetus for the Commission to directly undertake the issues of human rights of migrant workers and their families – both overseas Filipino workers and foreigners working in the Philippines.

We believe that the Commission remains an untapped resource in the country in the promotion and protection of human rights. Our recent engagement with SUHAKAM
 on the protection and promotion of Filipino workers in Sabah is an important development that highlights positive cooperation between and among NHRIs. Though this specific issue may not fall within the definition of migrant workers under the Convention considering that the Philippines has a claim over the territory of Sabah, the Commission wishes to showcase the unlimited possibilities and potentials that NHRIs can undertake to fully realize protection and promotion of human rights and be matter in the lives of migrant workers and their families. 






� Principles Relating to the Status of National Institutions (“Paris Principles”), UN Commission on Human Rights Resolution 1992/54 of 3 March 1992, (E/1992/22); General Assembly Resolution 48/134 of 20 December 1993


� paragraph (1) “There is hereby created an independent office called the Commission on Human Rights.” 


� Section 18, Article XIII 1987 Philippine Constitution


� Migrant Workers and Overseas Filipinos Act of 1995


� Section 2, Ibid.


� Philippine Overseas Employment Authority


� Section 1, AO 247


� The Human Rights Legislative Agenda is the product of consultation with select government agencies and civil society groups. The aim is to come up with a common rights-based legislative agenda to be presented to the members of Congress for their consideration. A copy of which is hereto attached as Annex A


� 2nd GFMD: “Protecting and Empowering Migrants for Development” held in the Philippines last October 27- 30, 2008. The GFMD is a new initiative of the international community to address the migration and development interconnections in practical and action-oriented ways. It marks the culmination of more than a decade of international discussion in the growing importance of these linkages and the progressive acknowledgement of the need to address the policy implications and responses in a multilateral framework. government.gfmd2008.org 


� a Filipino association in Nigeria


� Comment on the issuance of travel bans from the Commission on Human Rights hereto attached as Annex B


� Section 5, Republic Act No 8042 and Section 5 of its Implementing Rules and Regulations


� Senate Bill No. 2333 and House Bill No. 3793, “Amendment to the Overseas Absentee Voting Act,” Comment from the Commission on Human Rights, dated 24 February 2009 and hereto attached as Annex C


� Senate Bill No. 2333 and House Bill No. 3793


� Republic Act No. 9189


� Ibid., Section 25, paragraph (d)


� draft Charter for the Commission on Human Rights of the Philippines hereto attached as Annex D


� national human rights institution in Malaysia





PAGE  
9

[image: image1]