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Background paper
The proposals contained in this paper are not exhaustive. They reflect the main suggestions contained in the various stakeholders’ papers and are meant to facilitate the discussion.
(1) The role and functions of the special procedures system
a. Overview and background

The special procedures system is a mechanism of the Commission on Human Rights
 which  was established to give advice and assistance to the Economic and Social Council (ECOSOC) to enable it to promote universal respect for, and observance of, human rights and fundamental freedoms to all without adverse distinction.
 
Although the Economic and Social Council originally resolved that the Commission, created in 1946, had “no power to take any action with regard to any complaints concerning human rights”,
 in 1965 the Commission was faced with a number of individual petitions from South Africa and came under a lot of pressure to deal with them. As a result, in 1967 the Commission departed from previous practice and established an ad hoc working group of experts to investigate the situation of human rights in southern Africa.
 This led to the adoption of ECOSOC resolution 1235 (XLII) in 1967,
 upon request of the Commission, allowing the examination of cases revealing a consistent pattern of human rights violations.
 A second country situation was dealt with by the Commission in 1975 with the establishment of an ad hoc working group to inquire into the situation of human rights in Chile. In 1979, this working group was replaced by a special rapporteur and two experts to study the fate of the disappeared in Chile. The following year, the Commission established the Working Group on Disappearances to deal with the question of disappearances throughout the world. Subsequently, special procedures were progressively applied in a more innovative manner and adapted to an increasing range of human rights violations. Today, there number 28 thematic mandates (on thematic issues)
 and 13 geographic mandates (on a specific country situation).
 While thematic mandates originally concentrated upon civil and political rights, in recent years, more attention has focused on economic, social and cultural rights. Most mandates created since 1995 have been in this area. 
In addition to growing in size, the system of special procedures has also developed into the primary instrument of the Commission on Human Rights for monitoring a government’s compliance with international human rights standards. A particular strength of the special procedures lays in their capacity to investigate the situation of human rights in all parts of the world, irrespective of whether a government is a party to a human rights treaty. Broadly speaking, the special procedures system encompasses monitoring and reporting on individual and mass violations of human rights, awareness-raising, and advocacy. 
Special procedures are either an individual (called “Special Rapporteur”, “Special Representative of the Secretary-General”, “Representative of the Secretary-General”, “Representative of the Commission on Human Rights” or “Independent Expert”) or a working group usually composed of five independent experts.
 The mandate-holders are appointed by the Chairperson
 of the Commission on Human Rights, by the Secretary-General
, or by the High Commissioner upon request from the CHR, and selected among prominent human rights experts from various backgrounds. They serve in their personal capacity, and are not staff of the UN. They do not receive salaries or any other financial retribution for their work. The independent status of the mandate-holders is crucial in order to be able to fulfil their functions in all impartiality. Their fundamental framework of reference is the Universal Declaration of Human Rights and the main international human rights treaties.

Although their titles vary, each is considered as an “expert on mission” within the meaning of the 1946 Convention on Privileges and Immunities of the United Nations. The mandates of the special procedures are established and defined by the Commission on Human Rights by resolution. Country specific mandates are reviewed annually by the Commission and thematic mandates are reviewed every two to three years. For the mandate to be continued, the Commission must adopt a resolution specifically renewing the mandate and identifying its scope. In April 2000, the Commission decided that experts should serve a maximum term of 6 years.
 The Commission also decided that there should be a turnover in the experts on working groups as well.
 
The work of the experts is debated during the annual session of the Commission. Around one third of the experts also report to the General Assembly. Some have informally briefed the Security Council.
 
The added value of the special procedures system is manifold. The work of the experts has provided analysis on how human rights principles are applied in reality
; has formed the basis for informed and substantive debate at the intergovernmental level; has given a voice to victims
; and has offered a basis for dialogue with Governments on the concrete measures to be taken to enhance protection. The latter may sometimes involve the giving of advice and assistance on the drafting of legislation.
 In addition, reports of the special procedures highlight situations of concern and may work as an early warning system or crisis management for serious violations of human rights. For example, the Special Rapporteur on extrajudicial, summary or arbitrary executions reported and drew the attention of the international community on the serious ethnic violence that was taking place in Rwanda well before the genocide took place few months later. On an ongoing basis, mandate holders continue to raise the attention of the international community on a wide range of protection issues with respect to all types of human rights violations faced by individuals as well as particular groups. 
There is an important opportunity to further increase the effectiveness of the system, particularly with regard to cooperation and dialogue with States. 
b. Areas in need of strengthening and enhancement of the special procedures system
The system of special procedures has been developed by the Commission on Human Rights in a progressive but somewhat ad hoc fashion. While there have been efforts to reform the system of special procedures since the Vienna Conference on Human Rights in 1993,
 the number of mechanisms has increased at a rapid rate. This fact simultaneously underlines the importance of the system while also putting considerable strain upon limited resources to support special procedures. Furthermore, the increase in the number of mandates has led to a perception of duplication of work, and corresponding lowering of credibility, as well as allegations of politicization and a lack of transparency or proper deliberation in the establishment of new mandates and the selection of mandate-holders. In addition, concerns have been raised that the reports of the special procedures to the Commission on Human Rights are not sufficiently discussed in the Commission and reflected in its work. 

In view of these criticisms, there is a need to rethink what the ideal system for the institution of mandates, selection of mandate-holders and use of special procedures reports might entail. One may broadly summarise three areas of the current special procedures system in need of strengthening and enhancing: 

(1) Decisions to create, extend, merge or discontinue mandates;


(2) The selection criteria of mandate-holders; and 

(3) The effective use of the reports of the special procedures 
i. Decisions to create, extend, merge or terminate mandates
1. Steps undertaken to address this area

The Working Group on enhancing the effectiveness of the mechanisms of the Commission on Human Rights whose report 
 was endorsed in CHR Decision 2000/109 identified the need to rationalize mandates and signalled some general criteria to apply when creating, merging or terminating mandates. The criteria suggested by the Working Group were the following:
· Mandates should offer a clear prospect of an increased level of human rights protection and promotion;
· The balance of thematic mandates should broadly reflect accepted equal importance of civil and political and economic, social and cultural rights;
· Selection of mandates should avoid unnecessary duplication;
· There is a need to identify whether the structure of the mechanism is the most effective one;
· There is a need to have regard to the content and predominant functions of each mandate, as well as the workload of individual mandate-holders;
· Review of all mandates should be conducted periodically.

The Working Group stressed that these criteria provide useful points of reference and should not be applied automatically. The criteria should be applied in relation to one another rather than in isolation. Action 4 of the 2002 reform programme of the Secretary-General 
 also identified the setting of clear criteria for the use of special procedures as one way to improve the quality of reports and analyses.
The issue of rationalization of special procedures has tended to be dealt with in the context of streamlining and coordinating the working methods of special procedures, rather than in terms of the criteria guiding the constitutive resolutions creating, merging or discontinuing the mandates. While the issue of working methods will be dealt with in detail in a separate background paper, in brief, steps undertaken to avoid duplication of work and to increase coordination among mandate-holders have been:
· Annual meetings of special rapporteurs/representatives, experts and chairpersons of working groups of the procedures and the advisory services programme of the Commission on Human Rights have taken place since 1994 in order to allow the procedures and mechanisms to harmonize and rationalize their work;
· Establishment of the Quick Response Desk (June 2001) in the OHCHR centralizes information on allegations of human rights violations and allows special procedures to coordinate on communications to Governments;
· A thematic database within the SPB has been established (January 2004) to coordinate the processing of, and responses to, communications, and to produce monthly statistics on trends of situations of concern;
· The creation of the Special Procedures Branch (SPB) (May 2003) in the OHCHR has enabled a more focused management of resources for thematic procedures and permitted the establishment of an appropriate managerial structure to better coordinate;
· The SPB has launched an electronic discussion forum accessible by all mandate-holders and staff servicing their mandates in order to facilitate discussion of methodologies and substantial issues among special procedures and the staff;
· A Coordination Committee, composed of 5 mandate-holders, was created at the 12th annual meeting of special procedures to improve coordination among mandate-holders to make their work more effective;
· The possibility of undertaking joint studies and thematic reports is increasingly considered by mandate-holders as a way of addressing joint areas of concern.
2. Summary of the main proposals from various stakeholders  
While discussion papers highlight the rapid increase in the number of special procedures since 1997, no specific recommendations have been put forward with regard to general criteria for creation, merging or discontinuation of mandates. Nonetheless, it has been stressed that the integrity of the special procedures must be ensured through a deliberate and careful examination of the necessity and purpose of each mechanism and of the results of their work. 
The following recommendations encompass some suggestions for rationalizing the system of special procedures:

· Periodic review of all special procedures. As recommended by the Working Group on enhancing the effectiveness of the mechanisms of the Commission on Human Rights, all special procedures could be subject to a periodic review in order to ensure that they are working as effectively as possible and continue to be relevant to the promotion and protection of human rights. 
· Increased coordination and cooperation between the mandate-holders. Joint reports, studies, communications and press releases will allow the examination of a situation from more than one perspective, and will avoid duplication of work and human resources. Such coordination has already occurred and is likely to be further achieved with the establishment and functioning of the Coordination Committee. 
· The OHCHR could help to identify gaps in human rights protection and could therefore suggest which mandates should be created, continued, merged or discontinued. 
ii. The selection criteria of mandate-holders
1. Steps undertaken to address this area

The Working Group on enhancing the effectiveness of the mechanisms of the Commission on Human Rights whose report was endorsed in CHR Decision 2000/109 made several suggestions with regard to the selection of mandate-holders:

· A constantly updated list of possible candidates should be maintained by OHCHR and posted on its website;
· The selection of mandate-holders should continue to be the responsibility of the Chairperson following formal consultation with the Bureau and regional groups;

· Expertise, experience in area of mandate, integrity, independence and impartiality will be of paramount importance in the professional and personal qualities of the individual, with due regard to geographical representation and gender balance.

Action 4 of the 2002 reform programme of the Secretary-General also proposes that the setting of clear criteria in the selection of appointees could enhance the quality of reports and analyses. 
Efforts have been made by the OHCHR to strengthen the existing roster of candidates. In particular, OHCHR has made a call for candidatures from member States and NGOs with ECOSOC consultative status to ensure a greater and varied pool of candidates. 
At the twelfth annual meeting of special procedures (June 2005), the Chairperson of the Commission on Human Rights stated that the Expanded Bureau is guided by the principles set out in Commission decision 2000/109, in particular that expertise, integrity, independence and impartiality were of paramount importance with regard to the selection of mandate-holders, with due regard given to overall geographical and gender balance among mandate-holders, as well as to ensuring familiarity with different legal systems. While noting that geographical diversity among mandate-holders should be promoted, mandate-holders at the meeting underscored that no specific mandate should be reserved for a mandate holder from a specific region and that no region should be granted the exclusive privilege of nominating candidates for a specific mandate.  
2. Summary of main recommendations for further improvement as contained in submissions submitted to OHCHR 
It is commonly recognized that the process for selection of mandate-holders should be transparent and based upon the principle of geographical rotation. It is also widely agreed that appointments should remain the ultimate responsibility of the Chairperson of the Commission/Council, after consultation with the Bureau. Various suggestions have been put forth as a way to improve the identification of the most qualified persons. 

· One proposal is that the OHCHR strengthen the existing roster of candidates by actively seeking the advice of States, civil society and other relevant parties in the preparation of a list of potential appointees. The roster of candidates should be posted by OHCHR on its website and regularly updated. 
· One possible option would be for the OHCHR to set up an “Advisory Panel” chaired by the High Commissioner or her representative and composed of experts from all regions and constituencies in order to ensure that the established criteria for the selection of mandate-holders are effectively applied, and to broaden the list of candidates, ensuring a gender distribution and the widest possible representation. The Advisory Panel would provide a short list to the Chair of the Council / Commission.  Such a process would help to ensure that the selection of mandate-holders is based solely on principles of expertise, integrity, independence and impartiality, and would avoid politicization of the procedure.
· Another suggestion is that regional groups may nominate mandate-holders for thematic mandates. Special procedures could be selected from the recommended list of candidates submitted by regional groups to the Bureau of the Commission. However, it has been cautioned that regional groups or States cannot be given control over the appointment of mandate-holders under specific special procedures mandates.

· In regard to maintaining the independence of special procedures, it was suggested that there should be no conflict of interest – specifically, no individual should be a member of the executive or legislative branches of government nor be a salaried member of an NGO or a salaried member of the Governing Bodies of advocacy groups/interest group in the area of the mandate. 
· In terms of re-nomination for other posts, it was proposed that an individual who has served for six years on one mandate will be eligible for re-assignment to other mandates only after a lapse of at least three years.
iii. The need for more effective use of the reports of the special procedures during the Commission

1. Steps undertaken to address this area

The Working Group on enhancing the effectiveness of the mechanisms of the Commission on Human Rights whose report was endorsed in CHR Decision 2000/109 made the following recommendations in order to make the reports of special procedures more meaningful:
· There should be a consistent practice among special procedures to make the texts of their draft mission reports available to the representatives of the countries concerned, with a time-limit of six weeks, to allow a reasonable opportunity for comment. 

· Comments by Governments should be available as an official document, either as an annex to the report or as a separate document. 

· Time should be made available for an interactive debate on the reports between the special procedures and States in the course of the Commission session, immediately following the presentation of the report by the mandate holder.

Action 4 of the 2002 reform programme of the Secretary-General also identifies the need for better guidelines for reporting functions of special procedures. 

The following steps have been taken to implement the Working Group’s recommendations
· As a result of increased support to the special procedures by the OHCHR, in the past few years it has been possible to ensure that the deadline for submission of reports was respected and advance edited versions of reports are made available through the web prior to the session of the CHR, so as to allow in depth review by concerned States and a more meaningful dialogue at the Commission. 
· Governments have the possibility to submit to the CHR separate documents highlighting their comments and views of reports of special procedures. 

· The interactive dialogue between mandate-holders and member States was established at the 59th session of the Commission. It was agreed that each relevant agenda item would commence with the introduction by special procedures of their reports, followed by an opportunity for States to hold an interactive dialogue, starting with but not limited to those States visited by mandate-holders with a specific mission report provided to the session of the Commission. This has significantly improved the promotion of dialogue and interaction between mandate-holders and States. However, at the twelfth meeting of special procedures, participants voiced the concern that there was insufficient time allocated to this during the Commission sessions. 

2. Summary of the main proposals from various stakeholders
The following recommendations have been made with regard to making more effective use of reports of special procedures:

· Reports of special procedures should be concise, comprehensive and focused, with concrete recommendations which can be precisely implemented.
· Any dialogue with Governments and actions taken by the latter, when reported upon to the mandate-holder, should be appropriately highlighted in the report.
· The interactive dialogue should also engage observers and NGOs. 

· A special segment for the special procedures in the proceedings of the Commission on Human Rights should be organized, during which all mandate-holders will present their reports and engage in dialogue with Member States. This suggestion is based on the contention that the interactive dialogue between special procedures and States in its current configuration is fragmented and scattered over the duration of the CHR’s session, thus depriving the audience of a general and comprehensive perspective and impacting adversely upon the quality of the dialogue. Moreover, the time allocated to the substance of special procedures’ presentations is disproportionate to the amount of energy and resources invested in them.
 

· Reports of special procedures should be carefully considered and inform the Human Rights Council’s decisions on the relevant issue. At the twelfth annual meeting of special procedures, the view was put forward that if a system of peer review is introduced in connection with the Human Rights Council, the reports from the special procedures should form an integral part of the relevant process. Such a process would increase the political cost of non-cooperation of States with special procedures and would consequently contribute to improving the cooperation of States with the mandate-holders. 
· Given that one of the key functions of the special procedures system is to act as an early warning mechanism in relation to situations involving serious violations of human rights, it may be appropriate for the mandate-holders, acting through the Coordination Committee, to call the attention to the Commission/Council to the need for urgent action such as the convening of a special session. Possible engagement with the Security Council could also be envisaged where such situations amount to a threat to or breach of the peace. 
· Reports of special procedures also detail the cooperation enjoyed or sought by them with Governments. In order to encourage more cooperation from States with regard to the work of special procedures, membership of the Human Rights Council could be made contingent upon States issuing standing invitations to special procedures and/or otherwise cooperating in an open and constructive manner in order to improve the human rights situation in the country. Conversely, those States which consistently fail to cooperate with special procedures could be barred from membership of the Council.
� The Commission on Human Rights is a subsidiary body of the Economic and Social Council, set up under Article 68 of the Charter of the United Nations. 


� ECOSOC Res. 5(I), 16 February 1946 (establishing the Commission on Human Rights).


� ECOSOC Res. 75(V) (1947).


� CHR Res. 2 (XXIII) (1967).


� ECOSOC Res. 1235 (XLII) (1967).


� CHR Res. 1503 (XL VIII) (1970) established a procedure to deal confidentially with complaints relating to a consistent pattern of gross violations of human rights. This mechanism (the 1503 procedure) does not form part of the analysis in this background paper. 


� These are: � HYPERLINK "http://www.ohchr.org/english/issues/disappear/index.htm" �enforced or involuntary disappearances� (1980), � HYPERLINK "http://www.ohchr.org/english/issues/executions/index.htm" �extrajudicial, summary or arbitrary executions� (1982), � HYPERLINK "http://www.ohchr.org/english/issues/torture/rapporteur/index.htm" �torture� (1985), � HYPERLINK "http://www.ohchr.org/english/issues/religion/index.htm" �freedom of religion or belief� (1986), � HYPERLINK "http://www.ohchr.org/english/issues/children/rapporteur/index.htm" �sale of children�, child prostitution and child pornography (1990), � HYPERLINK "http://www.ohchr.org/english/issues/detention/index.htm" �arbitrary detention� (1991), � HYPERLINK "http://www.ohchr.org/english/issues/opinion/index.htm" �freedom of opinion and expression� (1993), � HYPERLINK "http://www.ohchr.org/english/issues/racism/rapporteur/index.htm" �racism�, racial discrimination (1993), � HYPERLINK "http://www.ohchr.org/english/issues/judiciary/index.htm" �independence of judges and lawyers� (1994), violence against � HYPERLINK "http://www.ohchr.org/english/issues/women/rapporteur/index.htm" �women� (1994), � HYPERLINK "http://www.ohchr.org/english/issues/environment/waste/" �toxic wastes� (1995), right to � HYPERLINK "http://www.ohchr.org/english/issues/education/rapporteur/index.htm" �education� (1998), � HYPERLINK "http://www.ohchr.org/english/issues/poverty/index.htm" �extreme poverty� (1998), � HYPERLINK "http://www.ohchr.org/english/issues/migration/rapporteur/index.htm" �migrants� (1999), right to � HYPERLINK "http://www.ohchr.org/english/issues/food/index.htm" �food� (2000), � HYPERLINK "http://www.ohchr.org/english/issues/housing/index.htm" �adequate housing� (2000), � HYPERLINK "http://www.ohchr.org/english/issues/defenders/index.htm" �human rights defenders� (2000), economic reform policies and foreign debt (2000), � HYPERLINK "http://www.ohchr.org/english/issues/indigenous/rapporteur/" �indigenous people� (2001), people of � HYPERLINK "http://www.ohchr.org/english/issues/racism/groups/african/4african.htm" �African descent� (2002), physical and mental � HYPERLINK "http://www.ohchr.org/english/issues/health/right/index.htm" �health� (2002), � HYPERLINK "http://www.ohchr.org/english/issues/idp/index.htm" �internally displaced persons� (2004), � HYPERLINK "http://www.ohchr.org/english/issues/trafficking/index.htm" �trafficking in persons� (2004), � HYPERLINK "http://www.ohchr.org/english/issues/mercenaries/index.htm" �mercenaries� (2005), � HYPERLINK "http://www.ohchr.org/english/issues/minorities/expert/index.htm" �minority issues� (2005), international solidarity (2005), countering � HYPERLINK "http://www.ohchr.org/english/issues/terrorism/index.htm" �terrorism� (2005), and transnational corporations (2005). 


� These are: Myanmar (in operation since 1992), Cambodia (1993), Palestinian Occupied Territories (1993), Somalia (1993), Haiti (1995), Cuba (2002), Liberia (2003), Belarus (2004), Burundi (2004), Democratic People’s Republic of Korea (2004), Democratic Republic of the Congo (2004), Sudan (2005) and Uzbekistan (2005).


� Although the titles vary, there are no major differences in the general responsibilities and methods of work of Special Rapporteurs, Independent Experts, Working Groups and Special Representatives of the Secretary-General. 


� Although there is a tradition that the Chairperson consults with the Bureau of the Commission, the decision is ultimately that of the Chairperson. The Chairperson is normally a diplomat at the ambassadorial level. The chairmanship rotates between the regional groups, which are all represented on its Bureau.


� The Representatives of the Secretary-General and some independent experts are selected by the UN Secretary-General upon the recommendation of the High Commissioner for Human Rights. 


� See UN Doc. E/CN.4/1999/104, recommendation 6.


� See CHR Dec. 2000/109 (2000).


� Under the Arria formula, special procedures mandate-holders may be invited by the President of the Security Council in order to provide informal briefings to interested Security Council members in relation to thematic and specific country situations. 


� For example, in 2004, the report of the Special Rapporteur on the sale of children, child prostitution and child pornography focused on policies and programmes to prevent child sexual exploitation, compiling over 60 experiences from all over the world, making an inventory of different instruments, programmes and measures that can inspire and guide the work of various actors in this field. 


� Over a thousand communications are processed under the special procedures system per year.


� For example, the Special Rapporteur on the independence of judges and lawyers analysed judicial reform bill and provided advice accordingly to the authorities which in turn followed took adequate measures in line with the mandate holder’s advice. 


� See, in particular, Capacity-building to strengthen the special procedures system of the United Nations human rights programme, Thomas Hammarberg and Mona Rishmawi, 20 June 1999. 


� E/CN.4/2000/112


� “Strenthening the United Nations: an Agenda for Further Change”, report of the Secretary General, A/57/387.


� This proposal is contained in the discussion paper submitted by Romania entitled, A Proposal for a Compact Special Segment for the Special Procedures of the Commission on Human Rights.





PAGE  
9

