Parallel Report to the Fifth State Report by the Republic of Colombia Concerning the Realization of the International Covenant on Economic, Social and Cultural Rights
Social Human Rights in Colombia

Genetically Modified Organisms and the Human Rights of Indigenous Peoples in Colombia

Presented by:   

Seeds Group

(Corporación Grupo Semillas)

[image: image1.jpg]



Grupo Semillas: Calle 28 a No. 15-31 oficina 301 Bogotá, Colombia  - TEL: 571-2855728  TEL/FAX: 571-2855144

AA.241662 Bogotá.  e-mail:  semillas@semillas.org.co - www.semillas.org.co

Parallel Report to the Fifth State Report by the Republic of Colombia Concerning the Realization of the International Covenant on Economic, Social and Cultural Rights

Social Human Rights in Colombia

Genetically Modified Organisms and the Human Rights of Indigenous Peoples in Colombia

Presented by:   

Seeds Group

(Corporación Grupo Semillas)

Executive Summary

For indigenous peoples in Colombia, a diverse stock of native seeds not only provides a crucial source of food but also represents a fundamental element of their cultures, a source of health, and a key part of their traditional agro-ecological methods of farming, which protect and preserve the environment in which they live.  Maize is so important to the cultures of indigenous peoples that it is part of how they refer to themselves: the Embera people are literally “the people of maize,” and the Zenú people refer to themselves as “the children of maize.” 

The policies and practices of the Colombian State concerning genetically modified organisms (GMOs) have violated, and threaten to continue violating, the rights of indigenous peoples in Colombia, including their rights to self-determination, prior consultation, participation, property, culture, food, heath, and a healthy environment.

In 2005, the Colombian State issued a decree that regulates the approval of GMOs.  Though indigenous peoples will be affected by the release of genetically modified (GM) seeds, they were not consulted before the approval of this decree; nor does the decree provide for any consultation during the approval process for each seed.  Under this decree, the processes by which certain GM seeds have been approved have violated the Colombian State’s obligation to apply the precautionary principle, and have not taken into account scientific studies that have demonstrated the threat that GM seeds pose to native seeds, human health, and the environment.

This reckless and unilateral approval process has led to the release, without any prior consultation with indigenous peoples, of a number of GM seeds that will permanently contaminate the stock of native seeds that are central to the culture, heath, and environment of indigenous peoples.  The few positive measures that the government has taken are based on the results of flawed and incomplete scientific studies that were carried out by the State itself, without taking into account the full scope of current scientific knowledge.  These measures are completely insufficient to prevent the contamination of native seeds through cross-pollination and/or food aid programs.  While the State has not provided full information concerning the release of GM seeds, based on the information available it is clear that GM seeds have been planted so close to indigenous territories that genetic contamination could take place via pollination, or through other means such as agricultural support and food aid programs, the free flow of seeds between farmers, or commercial trade.  The State has not managed to guarantee that indigenous peoples’ native seeds will not be contaminated through each of these potential pathways.  

As scientists have recognized, the genetic contamination of native seeds is irreparable.   Thus the reckless policies and practices of the Colombian State will soon affect – and may already have affected – the culture and livelihood of indigenous peoples in Colombia.  These peoples are mobilizing to protect their territories and their native seeds, but if the State does not immediately change its policies and practices it will continue to violate the rights of indigenous peoples.  

This report asks the Colombian State to put an immediate halt on the release of GM seeds in Colombia, until appropriate biosafety rules have been adopted according to the required process of prior consultation with indigenous peoples, and until all necessary scientific studies have been carried out and show that GM seeds and food are completely harmless. 

We call on the Committee on Economic, Social and Cultural Rights to study this issue as it concerns the realization of the rights to health and food in Colombia.  Finally, we ask the Committee on Economic, Social and Cultural Rights to note the obligation of all states party to ILO Convention 169 to consult with indigenous peoples prior to issuing any policy concerning GMOs and prior to releasing any GM seed that might affect indigenous peoples.
March, 2010
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Introduction

The policies and practices of the Colombian State concerning genetically modified organisms (GMOs) have violated, and threaten to continue violating, the rights of indigenous peoples in Colombia, including their rights to self determination, prior consultation, participation, property, culture, food, health, and the protection of a healthy environment.

Part I describes the importance of native varieties of seeds, particularly maize landraces, to the cultures and livelihoods of indigenous peoples in Colombia.  (Page 5)
Part II summarizes scientific findings concerning the risks that genetically modified (GM) seeds pose for the genetic resources of native varieties of seeds, human health, and the environment.  This Part then describes how the limited studies conducted by the Colombian State prior to approving planting of GM seeds failed to take account of these risks and protect the rights of indigenous peoples. (Page 7)
Part III describes how, without any prior consultation with indigenous peoples, the Colombian State has issued decrees and approved the release of GM seeds that may already have affected — and, ultimately, will surely affect — indigenous peoples and their most important traditional resources.  Despite the Colombian State’s unwillingness to provide complete information regarding where GM seeds have been released, it is clear that such plantings have occurred without taking the necessary steps to protect the food and seed stocks of indigenous peoples from irreparable contamination.  This part also summarizes attempts by indigenous people to protect their rights in the face of the State’s disregard for those rights. (Page 13)
Part IV enumerates the rights violations that have taken place or will soon take place as a result of the Colombian State’s policies and practices concerning genetically modified organisms.  

IV.A. The right to self determination (Art. 1)  (p. 23)
IV.B. The right to prior consultation (p. 24)
IV.C. The right to participate in actions to protect the rights, culture, property and environment of indigenous peoples (p. 25)
IV.D. The right to life (p. 26)
IV.E. The right to property (p. 27)

IV.F. The right to culture (Art. 15) (p. 28)

IV.G. The right to food (Art. 11)  (p. 28)

IV.H. The right to health (Art. 12)  (p. 29) 

IV.I. The right to a healthy environment (p. 30)
Part V concludes and recommends actions that the Colombian State should adopt.  (p. 30)
I. The Importance of Native Seeds for the Cultures, Health, and Environment of Indigenous Peoples
We, the Zenú, are children of maize…  native seeds have guaranteed our sources of food, and form part of our culture.

For indigenous peoples in Colombia, a diverse stock of native seeds provides not only a vital source of food, but also stands as a key component of their cultures, as a source of nourishment and health, as insurance against unpredictable climatic changes, and as a crucial element in the traditional system of agro-ecological farming that protects and preserves their environment.  Living in the context of one of the world’s biodiversity “hotspots”
 that is home to a great diversity of native varieties of maize in particular,
 indigenous peoples in Colombia are acutely aware of their special role in preserving and protecting biodiversity.  

The importance of maize to the culture of indigenous peoples in Colombia is evident from their names and how they refer to themselves.  The Embera are an indigenous people from western Colombia and eastern Panama; emberá literally means “the people of maize.”  The Zenú people, from the Caribbean coast of Colombia, refer to themselves as “the children of maize,” and believe that they received maize from the hands of their creators, Mexión and Manexka.

The importance of traditional seeds is also apparent in the cultural, economic, environmental, agricultural and food programs of various indigenous peoples in Colombia.  The indigenous peoples who make up the Regional Indigenous Council of Cauca (CRIC) have as their objective the strengthening of the nutrition of the community, through the recovery of appropriate types of food, nutrition lessons, food preparation, and support for the diversification of family gardens with traditional seeds.  For their part, the Association of Indigenous Councils of Northern Cauca (ACIN) has created an Indigenous Agro-environmental Research Center, whose objective is to recuperate and promote appropriate flatland agro-ecological production techniques.  The center is dedicated to the research, design, validation, recuperation and improvement of agro-ecological systems and/or models with the spiritual accompaniment and orientation of the thë wala – their traditional healers – based on the cosmology of the Nasa people, the respectful use of land, and the laws of nature.  The center emphasizes food security and the use and protection of natural resources through a seed bank, which has recuperated native varieties such as the frijol selva (wild bean), the frijol rojo (red bean), and the maíz diente de caballo (horse tooth maize).

The Cxa’cas’wala (Great Force) Plan of Life of the Indigenous Reservation in Corinto, Cauca, also expresses an economic and environmental vision that seeks to “strengthen and conserve the processes of equilibrium and harmony with nature and respect for mother earth,” through the implementation of indigenous production systems for food autonomy, the strengthening of organic production, and the protection of sovereignty over the seeds themselves.

The experience of the Zenú people provides an illustrative example of the importance of native varieties of seeds for indigenous peoples in Colombia.  A recent publication by the Agro-Ecological Network of the Caribbean (Red Agroecológica del Caribe, RECAR), an organization comprised of Zenues, stated:
We, the Zenú, are children of maize, and it is thus with good reason that this product has become the icon of this indigenous people’s resistance.  We have rescued a great variety of native maize seeds, which are transformed by the hands of indigenous women into a countless number of appetizing foods that send us to times past, and that continue to set us on the course of the path of food sovereignty that we have decided to travel.  El Dorado was not an infinite treasure of gold horded by indigenous peoples that drove the conquistadors crazy; rather, El Dorado was nothing more than the grains of sunlight that clothe themselves in maize, and that we Zenues have been recovering not only for ourselves, but also for the entire Colombian people and humanity in general.  This publication is not just a study of maize, but also must be seen as just recognition of this product that we received from the hands of Mexión and Manexka.

Native seeds have guaranteed us food and form part of our culture.  Native varieties of maize are adapted to our environment in that they survive droughts and pests and thrive in poor soils; moreover, they can be stockpiled for long periods, which is not possible with ‘improved’ seeds that rot very quickly.  

Our food sovereignty has been guaranteed during many years due to a diversified system of production.  Mexión and Manexka taught us the practice of the associated planting of yucca, maize and ñame (a variety of yam).  For the Zenú it is more profitable and productive to grow native seeds than monocultures of maize, because apart from being healthy it is much more economical.  One doesn’t need huge amounts of money because the practice is to save and re-use seeds, and our agro-ecological 
practices have kept us free of chemical inputs.  Even in the toughest of conditions, native seeds guarantee production, as opposed to ‘improved’ varieties that are susceptible and less resistant to pests and disease.

We conserve and recognize twenty-six native varieties of maize, of which the market tends to prefer those that are yellow or white.  The variety known as cariaco, which is used in making an exquisite chocolate drink, is very sought after; varieties also exist in many colors, which together span the rainbow: negrito, azulito, panó (pink), piedrita (violet), cariaco (yellow and red stripes), tacaloa (orange), sangre toro (red), cucaracho (striped), berrendo (a mix of colors), and huevito (white with black stripes).
  

Further evidence comes from the Convite Pijao, or Invitation of the Pijao, the life plan of this people from southern Tolima, in which they conceive of social and community activity toward land as akin to making chicha (a traditional fermented drink brewed from maize): 

So that the land may be peopled and maintained according to the principles of the Chicha:  If the form by with we relate to the land seems ever more like the way in which we prepare Chicha, we will be able to take steps against the threats to our territory made by the state, multinationals, armed actors, and reestablish the equilibrium with nature… The traditional drink of the Pijao people, the maize chicha, is like a person.  It accompanies people during festivals, but also at work, engagements and meetings.  It is a person akin to Mohán, because it is balanced, having heat and coolness, receiving the benefit of the arid land, but also of water and the sun.  The process of preparing Chicha is like a traditional art that our grandfathers and grandmothers have passed down from generation to generation.
 

One also encounters references to the centrality of maize in the life plans of the Kamentzá,
 Nasa,
 Inga and Yanakona peoples.  

The importance of native seeds for the cultures and livelihoods of indigenous peoples in Colombia is clear.  What is also clear, unfortunately, is the threat that GM seeds pose to indigenous culture and livelihood.  The next section explores these threats.

II. Potential Effects of GMOs on the Sources of Food, Health and Environment of Indigenous Peoples

For years, scientific studies have been demonstrating the risks that GM seeds pose not only for the permanent contamination of native varieties, but also for human health, and for the health of the environment.  This section describes important conclusions of leading scientists who have studied the various impacts of GM varieties.  These conclusions demonstrate that the Colombian State should abide by its legal duty to apply the precautionary principle, which establishes that “the lack of scientific certainty should not be used as a reason to delay the adoption of effective remedies.”
 

II.A. Genetic Contamination
Genetic contamination of native seed varieties by GM seeds is irreversible; in the absence of adequate methods to remove inserted transgenes, once the seeds are genetically contaminated, it will be nearly impossible to recover the original uncontaminated seed stock.
  Such contamination would irreversibly alter the traditional seed stock of the indigenous peoples of Colombia, and with it their culture, their traditional property, and their environment.  

In the case of maize, a crop central to the culture of indigenous peoples in Colombia, the potential vectors for genetic contamination are not fully understood.  Maize is generally but not exclusively pollinated by the wind, and scientific studies have suggested that GM maize can contaminate native varieties at great distances – several kilometers – when strong winds or convective conditions are present. 
  

Scientific studies have also shown that as the density of GM maize planted in a landscape increases, the distance over which native varieties can be contaminated also increases.
  In certain circumstances maize is bee-pollinated, and scientific studies have shown that pollinating bees can travel great distances, as far as ten kilometers.
  As later sections will explain, those limited studies that have been conducted by the Colombian State have failed to take into account any of this scientific evidence.

It is also important in the Colombian context to take into account the fact that the genetic contamination of native varieties of maize could be driven by human factors, such as government food aid and agricultural support programs, which fail to sufficiently ensure that GM food and seeds are not distributed; such contamination has already come to pass in Mexico, the center of origin of maize.
  Contamination can also take place through the customary and continual indigenous practice of exchanging and experimenting with seeds from other places.

II.B. Human Health Effects

Scientists have demonstrated that genetic engineering technology has negative health effects both as food for human consumption and as a result of its mode of production.  Barring any change in the policy and practice of the Colombian State, the contamination of native seeds by GM seeds will — and may already have begun to — negatively affect the health of indigenous peoples in Colombia, whether by contaminating their food stock and/or by contaminating the fields next to which they live.

 Genetically modified foods have been shown to have significant and severe adverse effects on animal health, and according to health authorities it is very plausible that similar effects could be had on human health.  The American Academy of Environmental Medicine described these health effects when it issued a recent statement
 summarizing the scientific evidence: 

There is more than a casual association between GM foods and adverse health effects. There is causation as defined by Hill’s Criteria in the areas of strength of association, consistency, specificity, biological gradient, and biological plausibility.
  The strength of association and consistency between GM foods and disease is confirmed in several animal studies.

Specificity of the association of GM foods and specific disease processes is also supported. Multiple animal studies show significant immune dysregulation, including upregulation of cytokines associated with asthma, allergy, and inflammation.
  Animal studies also show altered structure and function of the liver, including altered lipid and carbohydrate metabolism as well as cellular changes that could lead to accelerated aging and possibly lead to the accumulation of reactive oxygen species (ROS).
  Changes in the kidney, pancreas and spleen have also been documented.
  A recent 2008 study links GM corn with infertility, showing a significant decrease in offspring over time and significantly lower litter weight in mice fed GM corn.
  This study also found that over 400 genes were found to be expressed differently in the mice fed GM corn.  These are genes known to control protein synthesis and modification, cell signaling, cholesterol synthesis, and insulin regulation.  Studies also show intestinal damage in animals fed GM foods, including proliferative cell growth
 and disruption of the intestinal immune system.

Other scientific studies have suggested that during pollination Bt maize can lead to illness in people living close to the fields.

Aside from their direct effects, the use of certain GM seeds that are resistant to herbicides has been found to be associated with increased use of toxic chemical herbicides, particularly glyphosate.
   Glyphosate has been shown to have severe adverse health effects.  For example, studies suggest glyphosate induces a variety of functional abnormalities in fetuses and pregnant rats.
  Also in recent mammalian research, glyphosate has been found to interfere with an enzyme involved testosterone production in mouse cell culture
 and to interfere with an estrogen biosynthesis enzyme in cultures of human placental cells.
  The health of communities living downstream of from plantings of GM Bt maize, soy or cotton are thus subject to negative health effects resulting from the increased exposure to glyphosate associated with Bt crops.  To the best of our knowledge, the Colombian State has conducted no studies to assess the risks associated with glyphosate and other agricultural chemicals associated with the cultivation of GM crops.

II.C. Effects for the Health of the Environment

Genetically modified crops that have been altered to be toxic to pests are also toxic to ‘non-target’ organisms.  For example, long-term exposure to pollen from GM maize that expresses the Bacillus thuringiensis (Bt) toxin has been found to cause adverse effects on the behavior
 and survival 
 of the monarch butterfly in North America. 
GM crops are also toxic to other, beneficial insects.  Bt crops have been demonstrated to adversely affect seven insects that are important in the natural control of maize pests, such as green lacewings.
  There are also concerns that Bt maize may affect the learning performance of bees,
 which are important pollinators.  Studies have raised concerns that the type of short-term direct toxicity testing normally employed in risk assessments is not sufficient to determine any possible sub lethal effects (i.e. any effects that impair health or function, but do not kill) on beneficial insects.  Sub-lethal effects such as effects on learning ability are crucial because they may affect the functionality of beneficial insects. 
Genetically modified crops also affect soil and water ecosystems.  The toxin exuded by Bt maize has been shown to remain biologically active while persisting in the soil.
  The same toxin can enter streams where it might be toxic to aquatic insect life.  In the United States, agricultural waste from Bt maize has been shown to enter streams.
 This exposure pathway for Bt toxin has not been previously considered and is not part of the current environmental risk assessments of Bt crops, although this could be significant to the aquatic food web and ultimately the health of aquatic ecosystems.  Glyphosate, the pesticide used in combination with many GM crops, is toxic to frog larvae (tadpoles),
 and has been found to leach in significant levels through the root zone and into drainage waters in certain types of soil.

There is overwhelming scientific data to support concerns of insect pest resistance to Bt crops.
  If widespread resistance were to occur, the insect-resistant properties of GM crops would become ineffective, and the application of new and even more toxic chemical pesticides would be inevitable.  Likewise, glyphosate-resistant weeds are occurring in direct association with GM crops in many parts of the US, the result of the dramatically increased use of glyphosate in the ten years since herbicide-resistant GM crops were introduced.
  In Argentina, new weeds thought to be resistant to glyphosate are replacing the usual weeds found in the fields, as a result of cultivation of GM soy.
  Increasing amounts of herbicide have to be used to control these weeds,
 or else different more toxic herbicides have to be used to supplement glyphosate.

III. Colombian Regulation of GM Seeds: Approved Without Prior Consultation With Indigenous Groups and Utterly Insufficient to Protect Their Rights

The Colombian State did not consult with indigenous peoples before issuing Decree 4525 (2005), which regulates the manner in which GMOs are approved in Colombia, or before the approval of any of the various crops that have been approved until now.  Pursuant to the procedures of Decree 4525, numerous GM crops have been approved, and have been planted within range of indigenous territories, raising the possibility that native varieties of seeds central to indigenous peoples’ cultures and livelihoods have already been or will soon be contaminated.  


This section describes the regulatory framework established by Decree 4525, and the legal deficiencies inherent in that framework.  It then describes the process by which particular GM varieties were approved, and the legal and scientific flaws with those approvals.  Because the Colombian State has so far refused to disclose all relevant information, it is impossible to map precisely where GM varieties have so far been planted; nevertheless, it is clear from the information available that some GM plantings are within a distance that could contaminate indigenous peoples’ native seeds.  The section concludes by describing efforts by indigenous peoples and their allies in civil society to defend their rights in the face of the State’s deliberate disregard.

III.A. The (Non-)Regulation of GMOs under Decree 4525

In Colombia, the granting of licenses for GMOs takes place in accordance with Decree 4525 of 2005.  This Decree provides for regulations that implement Law 740 of 2002, in which Colombia ratified the Cartagena Protocol on Biosafety.  These regulations were decreed without prior consultation with indigenous peoples, who will be directly affected by the release of GM seeds.

Decree 4525 creates three independent Technical Committees for Biosafety: the Agricultural Technical Committee, within the Ministry of Agriculture, which approves GM technologies related to agriculture, livestock, forestry and agribusiness; the Environmental Technical Committee, within the Environment Ministry, which approves GM technologies for environmental uses; and the Health Technical Committee, within the Ministry of Social Protection, which approves GM technologies related to health and destined for human consumption.  Yet under this Decree, biosafety analyses do not comprehensively evaluate environmental, socioeconomic and health impacts; GM technology ends up being reviewed and approved only by agricultural authorities.

A major problem with Decree 4525 was the lack of prior consultation and participation of citizens in general.  Article 23 of Law 740 ostensibly guarantees public awareness and participation, finding that citizen participation should not stop at the level of information dissemination, but also monitoring and joint decision-making.  Article 37 of Decree 4525 likewise provides for public participation, stating “the competent authorities shall inform the public of the applications in progress and the decisions taken, using the institutional means of dissemination.  Similarly, the competent authorities shall promote public participation in the decision-making process for development of activities with genetically modified organisms.”

But the implementation of public participation is not developed by the Decree, and in no technical committee are representatives of indigenous peoples or the general public involved in decision making.  In the case of GM crops approved under Decree 4525, the State was obligated by the mandates of the Colombian Constitution, ILO Convention 169 (ILO 169), and other national laws to consult with indigenous peoples and Afro-Colombian communities, since such crops might affect them both directly and negatively.  The indigenous, Afro-Colombian and peasant communities have not been taken into account and were not consulted during decision-making concerning the introduction of GM technologies, although they may be most affected by the introduction of GMOs.  In many parts of Colombia these communities and other sectors of society have strong views on the impacts GMOs could have on their territory and their food sovereignty.

Apart from the lack of prior consultation, Decree 4525 is plagued by other related legal problems that render it wholly insufficient to protect the rights of the Colombian population as a whole, and those of indigenous peoples in particular.  Together with the lack of prior consultation, these defects are the basis of a legal action filed by Grupo Semillas that seeks to annul the Decree.  

III.B. Approval and Release of GM seeds in Colombia: Lacking Prior Consultation with Indigenous Peoples, Risk Assessments, or Positive Measures Necessary to Protect Indigenous Rights

Currently, eight varieties of GM cotton and three varieties of GM maize have been approved for commercial planting in Colombia.  None of these approvals took place according to the prior consultation process mandated by ILO Convention 169 for projects that directly affect indigenous peoples.  This sub-section describes the timeline of approvals of GM crops,
 and analyzes the flaws in the research that served as the basis for the government’s determinations concerning restrictions on the release of GM varieties, particularly its finding that a 300-meter buffer zone would be sufficient between a planting of GM maize and the boundary of an indigenous reservation. 

It is evident that such a narrow buffer zone is ineffective in the Colombian context, where the full ancestral territories of indigenous peoples are far greater in area than those reservations currently recognized by the State, where recognized reservations are scattered widely in disconnected sections, and where in many cases indigenous lands are often bordered by lands exploited by agribusiness or farmed by non-indigenous peasants, which under current regulations can be freely planted with GM crops.  In its studies, the government failed to take into account the sources of genetic contamination discussed above.  To take into account such evidence, however, would demonstrate that a 300-meter buffer zone is wholly insufficient to protect the rights of indigenous peoples.

III.B.1 Timeline of GM Maize Approvals 
In February 2007, the Colombian Agricultural Institute (Instituto Colombiano Agropecuario, ICA) approved the “controlled” commercial planting of three varieties of GM maize: Monsanto’s YieldGuard Bt MON 810 maize and its Roundup Ready maize, and Dupont’s Herculex I Bt maize, which is tolerant to the herbicide ammonium glufosinate.  These plantings were authorized for the departments of Córdoba, Sucre, Huila and Tolima, all of which are home to many indigenous communities.  This decision was taken hastily and unilaterally without first consulting the indigenous peoples who will be affected, without having heard the voices of refusal to these cultures expressed by indigenous, peasant and environmental groups, and without having conducted full and comprehensive studies to demonstrate the safety and appropriateness of these technologies to the country and its farmers.  ICA argues that an advertisement that appeared for 60 days on its website was sufficient notification and consultation with indigenous peoples and the public at large.

ICA later approved the “controlled” planting of four more varieties of GM maize.  In August 2007, ICA Resolution 220 approved a variety that bundles Monsanto’s YieldGuard technology (MON 810) with its Roundup Ready technology (NK 603).  In March 2008, ICA Resolution 878 approved a variety that brings together Herculex I technology (TC 1507) with Roundup Ready technology (NK 603).  Resolution 1677, from May 2008, approved Herculex I maize, which had been submitted by Dow AgroSciences of Colombia, S.A.  And in March of 2008, Resolution 877 approved Syngenta’s GA21 maize.  As before, these permits allowed commercial planting without first consulting with affected peoples and conducting the required biosafety studies.
In addition, between December 2006 and February 2008 ICA approved the use of various types of GM maize, rice and soybeans as raw materials for food production for consumption by livestock, through the following resolutions:

-- Resolution 3746 (Dec. 15, 2006): YieldGuard maize (MON 810) by Monsanto;

-- Resolution 3745 (Dec. 15, 2006): Herculex I maize (TC 1507) by Dupont; 

-- Resolution 309 (Feb. 11, 2008): Bt11 maize tolerant to the herbicide ammonium glufosinate, by Syngenta;

-- Resolution 308 (Feb. 11, 2008): Rice tolerant to ammonium glufosinate, (Llrice62) by Bayer CropScience S.A.;

-- Resolution 2367 (Aug. 28, 2007): YieldGuard Two maize (MON 89034) by Monsanto; and 

-- Resolution 2942 (Nov. 06, 2007): Roundup Ready Soybeans tolerant to glyphosate, by Monsanto.
III.B.2. Flawed Government Studies Have Resulted in Insufficient Buffer Zones
The Colombian State’s conclusion that a 300-meter buffer zone is sufficient to protect indigenous peoples and their lands from contamination by GM crops was based on studies conducted by ICA and companies applying for permits that employed limited tests of the distance at which maize can cross-pollinate.  These studies are incomplete and insufficient to protect the biodiversity so important to indigenous peoples.  

With respect to GM maize, ICA limited its studies to a distance of 400 meters, and failed to take into account or investigate the possibility that maize can cross-pollinate at greater distances.  However, scientific studies have demonstrated that in areas of high convection, maize pollen can travel many kilometers during time that it remains viable.
  Despite the ready availability of meteorological information concerning wind speeds and other relevant data for the regions where GM seeds have been approved,
 ICA neither considered the scientific evidence concerning convection nor investigated how these findings might apply in the Colombian context.  Likewise, ICA did not consider scientific studies that have shown that as the density of GM maize planted in a landscape increases, the distance over which native varieties can be contaminated also increases.

Though it is true that maize is generally wind-pollinated, ICA did not consider the possibility that genetic contamination of maize could also proceed by other vectors.  For example, some amount of maize is bee-pollinated, and scientific studies have shown that pollinating bees can travel great distances, including up to ten kilometers.
  From the information we have received, there is no evidence that ICA considered this possibility or investigated its relevance to the Colombian context.  Nor is there evidence that ICA considered the problems posed or the potential lessons to be learned from taking into account various studies from Mexico, which have shown that a simple ban on the planting of GM seeds is not necessarily sufficient to prevent the genetic contamination of native landraces.

Nor did ICA take into account a technical paper issued by the Ministry of Environment and Territorial Development (MAVDT); this paper was presented during the application process before the Ministry of Agriculture’s Technical Committee on Biosafety concerning GM maize produced by the Colombian Agricultural Company Ltd. (a Monsanto subsidiary) and Dupont de Colombia S.A.  That paper stated that the biosafety studies conducted by ICA were insufficient.  Such a finding demonstrates the lack of seriousness and absence of scientific rigor that characterized how decisions of vital importance for the country have been handled.

The Ministry of Environment’s technical paper states that the biosafety studies that were conducted did not include a comprehensive and complete environmental impact assessment, which would cover all the biological, ecological, social, economic and cultural issues implicated by GMOs.  It also notes that studies only touched on agricultural and biological issues.  Nor in these assessments have socio-economic, cultural or productive analyses been brought to bear on impacts for the production chains, different production systems, or various types of farmers and social and cultural groups.  There is no up-to-date national inventory of native maize varieties that would permit the definition and implementation of measures for the protection and conservation of maize both in situ and ex situ, as well as the clarification and prioritization of areas of the country that should be declared to be GM-free due to the high concentration of native varieties.  Moreover, the Ministry of the Environment noted that the process of evaluating and approving GM maize failed to take into account the obligations created by Articles 23 and 26 of the Cartagena Protocol on Biosafety, concerning dissemination of information and public participation in the decision-making process, as well as attention to socioeconomic issues.

The above leads us to conclude that it is urgent to undertake appropriate biosafety studies; yet there remains no indication that the government has any interest in performing such studies.
III.B.3. The Lack of Positive Measures to Prevent Genetic Contamination Through Agricultural Development Programs and Food Aid

The State has not established the positive steps necessary to ensure that seeds and foods purchased for agricultural development programs and food aid in indigenous territories are not genetically modified.  The Colombian Family Welfare Institute (Instituto Colombiano de Bienestar Familiar, ICBF) does not require either in its 2006 terms of reference for proposals to provide supplemental food to seniors,
 or in its 2008 operations manual for the State feeding program for the elderly
 that purchased food for food aid programs in indigenous territories not be transgenic.  

Without contractual terms prohibiting the purchase of GM seeds and GM food by state agencies for distribution in indigenous territories, and without undertaking the necessary tests to verify if these seeds and food are in fact free from genetic modifications, one easily can see how the native seeds and food of indigenous peoples will soon be contaminated – if such contamination has not already occurred. 

III.C. The Commercial Release of GM Seeds in Colombia: An Out-of-Control Situation in Which the Government Neither Shares Information with Indigenous Peoples, nor Takes into Account Critical Views 
Since 2007, various GM seeds have been commercially released in several geographic regions of Colombia, including the humid Caribbean coast, the arid Caribbean coast, the upper Magdalena river valley, the Cauca river valley, and the eastern plains.  Although the Colombian State claims that this release consists only of “controlled plantings,” it is unclear how exactly the government is controlling the release, for the only requirement demanded to sow GM seed is that a farmer enroll with ICA and sign a contract with the company that owns the GM technology.  When indigenous groups have requested information, the government has failed to comply with its duty under Colombian law to provide a full and complete response.  What can clearly be discerned from the information available is that GM seeds have been planted close enough to indigenous reservations – and, without a doubt, even within traditionally indigenous territories – that they could contaminate stocks of indigenous peoples’ native seeds, and that the State has failed to guarantee that native seeds will not be contaminated through agricultural support and food aid programs.  In summary, control mechanisms to prevent genetic contamination by destroying crops that could affect native seeds.

In April 2009, the traditional leader of the Zenú people and the legal representative of the Agro-Ecological Network of the Caribbean (RECAR) presented a derecho de petición (request for official information) to ICA for information concerning the release of GM maize in their region, the procedures carried out for prior consultation, the approval process for these GM crops, and the mechanisms implemented by the ICA to prevent contamination of native seeds.  In important respects the government response was incomplete and evasive.

The Zenues requested full information regarding the location, area and type of GM maize planting in the departments of Cordoba and Sucre, since the time of approval.  The government responded with incomplete information concerning plantings by one company during one semester and plantings by another company in a different semester, rather than providing complete information about all plantings in all semesters by each of the four companies authorized by ICA to distribute GM maize.

The Zenues also requested studies and biosafety assessments conducted on GM varieties of maize and their effects on the biodiversity of native maize varieties.  The government responded with studies undertaken mainly to assess agronomic efficiency of the new GM technologies (Bt incorporation and herbicide resistance) and the potential for cross-pollination with certain commercial hybrids, rather than evidence concerning cross-pollination with landraces.

The Zenues also requested information concerning socioeconomic studies evaluating the effects on indigenous production systems and farming in the Caribbean region.  ICA replied that “there were no socioeconomic studies of the impacts of these technologies on indigenous production systems because the licenses for controlled plantings do not cover these territories and are freely-adopted technologies, so that there is no obligation for their use, [such use] only depending on the interests of farmers who freely choose a mode of production and adopt technologies to use.”  That is, ICA ignores the possibility that native seeds can be contaminated across great distances, and above all ignores the fact that GM seeds can arrive through agricultural development programs and food aid, which may create negative socioeconomic impacts for indigenous peoples.

The Zenues requested information concerning the mechanisms and procedures for risk assessment and control employed by ICA to prevent GM maize from reaching indigenous reservations, given that the Zenues’ indigenous reservations are noncontiguous and are surrounded by land used for commercial maize cultivation.  ICA replied that it requires companies to provide information on the location of their plantings, and requires a buffer zone of 300 meters between GM maize and conventional maize.  It noted that the harvest of GM seeds is meant exclusively for human or animal consumption, and that it is “forbidden to keep, save, exchange and/or sell any seed in order to use them for planting.”  ICA explained that the resolutions approving controlled plantings obligate companies to monitor the planting of GM seeds, to comply with a biosafety and management plan, and to send ICA bi-monthly reports of all actions required for follow-up monitoring.  Which begs the question: why does ICA not then deliver this complete information so that the Zenú people might assure proper control?  This leads us to the conclusion that there are no real and effective mechanisms in the region to control illegal plantings that could contaminate native seed stocks.

Based on this incomplete information, there is no certainty that to date GM maize has not been planted within indigenous peoples’ lands, since contamination may take place through many routes.  What is known from available information is that GM maize has been planted in areas close to the Zenú people’s San Andres de Sotavento reservation, in the departments of Córdoba and Sucre. 

III.D. Responses by Indigenous Peoples and Civil Society

Faced with the fact that the government action is insufficient to protect their rights, indigenous groups and civil society organizations have assumed the responsibility to defend their rights and challenge government policy.  Two notable efforts discussed in more detail below are a growing movement to declare indigenous territories to be GMO-free zones, and legal challenges to the government’s approval of GM maize.

As a response to the planting of GM crops, the deepening agricultural crisis, and failures of models based on the “green revolution,” several indigenous organizations from different regions of the country are promoting and implementing agro-ecological and productive projects based on managing biodiversity and promoting native seeds and traditional knowledge.  Indigenous farmers understand that if they allow their seeds to be lost or to fall under the control of a few seed companies that would like to impose a standardization of agricultural techniques, then farmers and indigenous peoples will lose control of their seeds, their production systems, and their food sovereignty as a whole.

Currently indigenous peoples are constructing strategies to address the problem of GMOs, including actions such as: 

· Pressuring the government to allow indigenous peoples and citizens generally to exercise the their right to participate in the process of evaluating, monitoring and decision making concerning the release of GMOs; to allow access to the true and complete information about these technologies; and to consult with local communities in making decisions about the release of GM crops. 
· Recovering, managing and exchanging at a local level both native seeds and methods of maintaining traditional production systems free of GM seeds. 

· Rejecting government or private agricultural development projects or food aid that promote or use GM seeds and foods.
· Raising awareness among and providing training to the general public on the issue of GMOs, through workshops, seminars, meetings and fairs; promoting public debate and disseminating information on the subject. 
· Coordinating actions, campaigns, and the establishment of strategic partnerships with different sectors of society involving local organizations and communities, farmers and consumers, the media, the scientific and academic communities, and movements and environmental NGOs, among others.
· Filing and supporting lawsuits challenging the introduction of GM crops in Colombia.
Local initiatives by indigenous peoples have been made independently, without government support and often in defiance of government policy.  They aim not only to defend local seeds, maize in particular, but also to prevent the introduction of GM maize on their territories and recover and consolidate traditional production systems and food security.

III.D.1. GMO-Free Territories


The declaration of GMO-Free Territories is based on indigenous peoples’ right to exercise the powers of government, autonomy and territorial control, and to make decisions concerning the actions and projects that affect them, consistent with the special rights conferred by ILO Convention 169 and also the Colombian Constitution and laws.  In 2005, the Reservation of San Andrés de Sotavento was the first indigenous territory declared to be GMO-free.
  Currently in the country several indigenous organizations – particularly communities in Cauca that are part of CRIC and ACIN, and the Embera Chami people from the Cañamomo Reservation near Riosucio in Caldas – are moving toward declaring their territories to be free of GMOs.  This decision is very important, because it creates a dynamic in these indigenous communities that promotes implementing actions to prevent GMOs from entering their territories, and goes far beyond the government prohibition on planting GM maize in indigenous reservations, and its 300-meter buffer zone.


The Zenú indigenous reservation of San Andrés de Sotavento straddles the departments of Cordoba and Sucre, in Colombia’s Caribbean coastal region.  Colonial in origin, the territory covers 83,000 hectares (205,000 acres), although only around 20,000 hectares of this territory is legally titled.  The reservation is made up of 177 councils located in six municipalities.  Per the Political Constitution of Colombia and ILO Convention 169, this indigenous territory has the autonomy to exercise its own governance and is entitled to a special territorial jurisdiction. 


The Zenú people have a strong agricultural tradition, and so their territory includes a wide variety of crops that sustains their food sovereignty and their culture.  Currently the Zenú preserve and cultivate more than 25 maize landrace varieties, and have a broad culinary culture based on this sacred food.  It is due to this that they consider themselves the “children of maize.”


For almost 10 years various communities and indigenous organizations in the area have been carrying out activities to recover and manage native seeds and traditional and agro-ecological production systems.  In 2001, together with other organizations in the Caribbean region, they launched the “Seeds of Identity” campaign, through which they have promoted the rescue of landrace maize varieties and other traditional seeds.

One of the biggest concerns that the Zenú people have with GM crops is the fact that the center of maize diversity in the Zenú region is located near the area where technologically intense plantings of maize have been established in the Caribbean region, which is where the government and multinational seed companies are now introducing GM maize.  This has created great uncertainty concerning the genetic contamination of the diverse native varieties of maize, would follow from the commercial release of GM maize in the Caribbean region.  For the past several years, this uncertainty has spurred the Zenú people to begin a process of training, discussion and information sharing on this subject, in which communities, producer associations and indigenous authorities from the reservation participate.


In October 2005, during a regional meeting attended by representatives from 170 councils, the Zenú indigenous communities from Cordoba and Sucre – comprised of council captains, indigenous authorities and producer associations – declared the indigenous reserve of San Andrés de Sotavento to be a “GMO-free territory.”  This decision was momentous for the Caribbean region and for Colombia as a whole: it was the first time a zone in Colombia was declared GMO-free.  The declaration was protected by the constitutional rights held by the Zenú people, which allow them to take steps to protect their land, their biodiversity and their food sovereignty from the real threat posed by the large industrial-scale plantings of GM maize and cotton established close to their traditional territory.


The Zenú people hope and expect that state institutions and government authorities will support and respect their decision, and will take the necessary measures to ensure that agricultural development programs and food aid directed towards indigenous peoples neither promote nor deliver GM seeds or GM food.  The Zenú also hope for support and solidarity from civil society organizations and the media. 


III.D.2. Judicial Complaints Against GM Maize Permits


Given the irregular way in which the planting of various types of GM maize was approved in Colombia, in May 2007 Grupo Semillas filed two acciones de nulidad (procedures seeking the nullification of a regulation or permit) in the Consejo de Estado (a national adjudicatory body).  The actions challenged the ICA’s authorizations of Monsanto’s YieldGuard Bt maize and Dupont’s Herculex I maize.  The complaints argue that ICA’s resolutions violate Article 23 of Law 740 of 2002, which ratified the Cartagena Protocol on Biosafety and its provision that “the public should be consulted in all decisions taken in relation to GM organisms.”  Clearly, the ICA did not consult with the public in allowing these plantings of GM maize, and failed in particular to consult with indigenous, Afro-Colombian and peasant communities who are most directly affected by the decision.  In May 2008 the Consejo de Estado agreed to review the challenge to the approval of Dupont’s Herculex I maize; it agreed to review the approval of Monsanto’s YieldGuard Bt maize in April 2008.  Currently, proceedings are underway in each case.

IV. The Colombian State’s Reckless Policy and Practice with Regard to GMOs Has Violated, is Violating, and Threatens to Continue Violating the Rights of Indigenous Groups in Colombia.

Because the government is not undertaking studies to assess the extent of genetic contamination, and at present indigenous groups and their allies in civil society do not have the resources necessary to carry out such studies on their own, it is impossible to say precisely which indigenous rights have already been violated and which will be violated in the future if the Colombian State’s current policies and practices remain the same.  What can be said is that the government has already violated and continues to violate indigenous peoples’ rights to self determination, prior consultation, and participation in actions to protect their rights, culture, resources and environment.  The policies and practices concerning the introduction of GMOs into the country also threaten to violate indigenous peoples’ rights to life, property, culture, food, health, and a healthy environment.  This section enumerates the relevant rights and how they are impacted by the government policy on GM seeds.

IV.A. The Right to Self Determination 

The right to self determination is guaranteed by Article 1 of the International Covenant on Economic, Social and Cultural Rights (CESCR),
 and by Article 1 of the International Covenant on Civil and Political Rights (ICCPR).
  At all relevant times, Colombia was a party to both treaties.

The right of self determination is a collective right that has been considered applicable to indigenous peoples,
 though not a valid basis for individual human rights claims.
  The Colombian State’s policy concerning GM seeds, which as currently formulated will result in the contamination of indigenous territories, has violated indigenous peoples’ rights to “freely determine their political status and freely pursue their economic, social and cultural development.”  Moreover, it has affected and will continue to affect to an increasing degree indigenous peoples’ ability to freely dispose of their natural wealth and resources, and threatens to deprive them of their own means of subsistence.
IV.B. The Right to Prior Consultation
The right to prior consultation is protected by Articles 6 and 7 of ILO Convention 169 (ILO 169).  At all relevant times, Colombia was a party to ILO 169.

Article 6.1(a) requires that “In applying the provisions of this Convention, governments shall: (a) consult the peoples concerned, through appropriate procedures and in particular through their representative institutions, whenever consideration is being given to legislative or administrative measures which may affect them directly.”  In this case, the Colombian State did not consult the peoples concerned, either in regard to Decree 4525 or during the process of approving the release of any GM seed.  The government has provided no justification for not consulting with indigenous peoples before issuing Decree 4525, an administrative measure that approved technologies likely to directly affect them.  

With respect to the various approval processes for GM seeds, the position of the Colombian State is that the indigenous peoples will not be directly affected because the GM seeds may not be planted in indigenous territories and there is a 300-meter buffer zone mandated between the release of GM seeds and indigenous territories.  However, as was demonstrated above, this position is based on a mistaken and reckless argument by the State, which is based on incomplete and flawed scientific studies that suggested that a 300m buffer zone is sufficient, and which ignores indigenous peoples’ legitimate claims to their traditional territories.

Article 6.1(c) requires state parties to “establish means for the full development of these peoples’ own institutions and initiatives, and in appropriate cases provide the resources necessary for this purpose.”  In this case, the Colombian State has recognized the declaration by the Zenú people that their territory is GMO-free, but has established neither the means nor the resources in government institutions for the full implementation of this decision.  Considering that any contamination of indigenous peoples native seed stocks would cause irreversible damage to their culture and livelihood, the State has an obligation to implement the necessary measures to protect the genetic patrimony of the nation as well as the territories and native seeds of indigenous peoples. 

ILO Convention 169, Article 7.1, provides that “The peoples concerned shall have the right to decide their own priorities for the process of development as it affects their lives, beliefs, institutions and spiritual well-being and the lands they occupy or otherwise use, and to exercise control, to the extent possible, over their own economic, social and cultural development.  In addition, they shall participate in the formulation, implementation and evaluation of plans and programmes for national and regional development which may affect them directly.”  In this case, the indigenous peoples of Colombia are trying to control the process of development with respect to the protection of seeds that are central to their culture and their livelihoods.  However, this control is jeopardized by the fact that they have not been included in the formulation, implementation and evaluation of the national and regional development plans and programs that are likely to directly affect them.

Article 7.3 of ILO Convention 169 directs that “Governments shall ensure that, whenever appropriate, studies are carried out, in co-operation with the peoples concerned, to assess the social, spiritual, cultural and environmental impact on them of planned development activities. The results of these studies shall be considered as fundamental criteria for the implementation of these activities.”  Here, the Colombian State has resolutely refused to accept the fact that the release of GM seeds into the ecosystems surrounding indigenous peoples’ territories will affect those indigenous peoples’ social, cultural and spiritual situation, as well as their environment.  Rather than conduct the sort of studies required by ILO 169, the Colombian State conducted flawed scientific studies to support its conclusion that GM seeds would not contaminate indigenous peoples’ native seed stocks.

IV.C. The Right to Participate in Actions to Protect Indigenous Peoples’ Rights, Culture, Resources and Environment 

Articles 2, 4, 7 and 15 of ILO Convention 169 together provide that indigenous peoples must be able to participate in the process of developing policies and actions that respect and protect their economic, social and cultural rights, including their social and cultural identity, their environment and the natural resources on their territories.

Article 2 provides that: “Governments shall have the responsibility for developing, with the participation of the peoples concerned, co-ordinated and systematic action to protect the rights of these peoples and to guarantee respect for their integrity,”
 and that “[s]uch action shall include measures for… promoting the full realisation of the social, economic and cultural rights of these peoples with respect for their social and cultural identity, their customs and traditions and their institutions.”
  In this case, the Colombian State has developed an action that it claims will protect the rights of indigenous peoples, but has failed to do so with the participation of interested peoples.  As such, the government has adopted certain measures that, it asserts, are sufficient to protect indigenous resources, cultures and environments, but has neither complied with what is required by Article 4.1 — “Special measures shall be adopted as appropriate for safeguarding the persons, institutions, property, labour, cultures and environment of the peoples concerned” — nor has acted in consonance with the desires expressed by interested peoples, as required by Article 4.2: “Such special measures shall not be contrary to the freely-expressed wishes of the peoples concerned.”  The desires clearly stated by the Zenú people, among others, are that GM seeds and food not infringe on their territories, and that the State adopt measure that are sufficient to prevent the genetic contamination of their native seeds.

Likewise, Article 7.4 states that “Governments shall take measures, in co-operation with the peoples concerned, to protect and preserve the environment of the territories they inhabit.”  Here, the State has taken measures, but without the cooperation of interested peoples; had the government consulted with and acted in cooperated with indigenous peoples, the measures would surely have been more likely to effectively protect and preserve the environment of indigenous peoples’ territories.

Finally, Article 15 provides that “The rights of the peoples concerned to the natural resources pertaining to their lands shall be specially safeguarded.  These rights include the right of these peoples to participate in the use, management and conservation of these resources.”  The government has violated the right of indigenous peoples to participate in the policies and actions taken to conserve one of their most important natural resources, their native seeds; as a result, the right to special protection of those resources is in jeopardy.

IV.D. The Right to Life
The right to life is protected by Article 3 of the Universal Declaration on Human Rights (UDHR),
 Article 6 of the ICCPR,
 and Article 4 of the American Convention on Human Rights (ACHR).
  

The Interamerican Court of Human Rights, in its decision in Yakye Axa v. Paraguay, 
 understood the right to life in relation to other rights necessary for a dignified life.  The question is whether the policies and practices of the State are “generat[ing] conditions that obstruct or make difficult a dignified existence.”  The State has to take positive measures to protect the right to a dignified existence, adequately taking into account “the situation of special vulnerability to which [indigenous peoples] have been placed, affecting their different form of living (systems of understanding the world that are different from those of western culture, including the broad relation that they maintain with the land), and their life project, in both its individual and collective dimensions.” 
  
According to Yakye Axa, these positive measures should be evaluated “in light of the international corpus juris that exists concerning the special protection that members of indigenous communities require, in light of what is expressed in Article 4 of the Convention in relation with the general duty to guarantee [life] contained in Article 1.1 and with the duty of progressive development contained in Article 26; and [in light] of Articles 10 (Right to Health), 11 (Right to a Healthy Environment), 12 (Right to Food), 13 (Right to Education) and 14 (Right to the Benefits of Culture) of the Additional Protocol to the American Convention concerning Economic, Social and Cultural Rights, and the pertinent statements in ILO Convention 169.” 
 
The positive measures taken by the Colombian State are insufficient to assure the protection of the native seeds, cultures and livelihoods of indigenous peoples; they are insufficient to protect the right of indigenous peoples to a dignified existence.

IV.E. The Right to Property 
The right to property is protected by Article 17 of the UDHR
 and Article 21 of the American Convention.
  Colombia is a party to these instruments. 

The policies of the Colombian State concerning GM seeds threatens to violate the collective right of indigenous peoples to their native seeds, a form of cultural property, as well as the individual rights of members of these peoples.  Although no studies have confirmed or disconfirmed the contamination of indigenous peoples native seeds, it can be stated that the government’s positive measures to protect those rights are insufficient.  Because the arbitrary deprivation of indigenous peoples’ property in the form of native seeds will be permanent and irreversible, it will not be reparable by a simple payment of compensation.  

According to the jurisprudence of the Interamerican Court on Human Rights, the Colombian State also violated the right to property of indigenous peoples when it approved the use of GM seeds.  Those approvals will affect the environment in traditionally indigenous territories, and took place without prior consultation or consent by the indigenous communities that will be affected by the use of GM seeds.

IV.F. The Right to Culture
The right to culture is guaranteed by Article 15 of the CESCR,
 Article 27 of the ICCPR,
 and Article 14 of the Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social and Cultural Rights (“San Salvador Protocol”).
  At all relevant times, Colombia was a party to each of these treaties.

Under the jurisprudence of the Committee on Civil and Political Rights, minorities groups’ right to “enjoy their own culture” has been interpreted so as to include “a particular way of life associated with the use of land resources, especially in the case of indigenous peoples.  That right may include such traditional activities as fishing or hunting and the right to live in reserves protected by law.”
 The policies of the Colombian State concerning GM seeds threaten to violate indigenous peoples’ rights to the benefits of their culture, and may have done so already, by depriving indigenous peoples of the cultural benefits of their native seeds through the creation of conditions by which their native seeds may be contaminated.

IV.G. The Right to Food
The right to food is guaranteed by Article 25 of the UDHR,
 Article 11 of the CESCR,
 and Article 12 of the San Salvador protocol.
  At all relevant times, Colombia was a party to each of these treaties.


 “The availability of food in a quantity and quality sufficient to satisfy the dietary needs of individuals, free from adverse substances, and acceptable within a given culture” is implied by the core content of the right to food.
  The policy and practice of the Colombian State concerning GM seeds threatens to contaminate indigenous peoples’ native seed stocks with adverse substances that are unacceptable to their cultures.  Because the transmission of these adverse substances is imperceptible without appropriate technology currently inaccessible to indigenous peoples, it is clear that contamination will alter the natural state of traditional seeds and foods, but it remains unclear if indigenous peoples’ right to culturally appropriate food has already been violated, or whether such a violation is simply imminent.

IV.H.  The Right to Health
The right to health is guaranteed by Article 12 of the CESCR:

1. The States Parties to the present Covenant recognize the right of everyone to the enjoyment of the highest attainable standard of physical and mental health.

2. The steps to be taken by the States Parties to the present Covenant to achieve the full realization of this right shall include those necessary for… The improvement of all aspects of environmental and industrial hygiene.


The right to health is also guaranteed by Article 10 of the San Salvador Protocol, which provides that “Everyone shall have the right to health, understood to mean the enjoyment of the highest level of physical, mental and social well-being.”  At all relevant times, Colombia was a party to the ICESC and the San Salvador Protocol. 

Scientific studies have demonstrated that there is cause to believe contamination of the food supply and the environment by GM seeds and their associated technologies such as glyphosate has severe negative impacts on human health.  The Colombian State has disregarded this evidence in developing and implementing its policy concerning GM seeds, as well as in its policy of fumigation that relies on glyphosate.  It has violated the right of indigenous peoples, and indeed all Colombian citizens, to enjoy the “highest attainable standard of physical health” by disregarding its duty to adopt necessary measures based on the application of the precautionary principle to protect the environment and public health.

IV.I. The Right to a Healthy Environment
The right to a healthy environment is protected by Article 11 of the San Salvador Protocol, which provides that:

1. Everyone shall have the right to live in a healthy environment and to have access to basic public services.

2. The States Parties shall promote the protection, preservation, and improvement of the environment.

With respect to its policy concerning GM seeds, the Colombian State has violated its duty to protect, preserve and improve the environment, in violation of its citizens’ right to live in a healthy environment.

V. Conclusions and Recommendations
V.A. Conclusion
The policy and practice of the Colombian State concerning GM foods and crops has been developed and applied in a unilateral manner, without any prior consultation with or participation of the indigenous peoples whose cultures and livelihoods will be directly affected.  This constitutes a violation of the rights of indigenous peoples to self-determination, prior consultation, and participation in the development of means of protecting their rights to their culture and their natural resources.

This policy has been based on incomplete scientific studies that have failed to take into account the real likelihood that GM seeds will contaminate native seeds, and the real likelihood that they will negatively affect human health and the environment.  Studies have not been carried out to examine the socioeconomic or cultural impact of the release of GM seeds into traditionally indigenous territories.  The policy and practice of the Colombian State, if not immediately changed, threatens to violate – and may already have violated – the rights of indigenous peoples to life, property, culture, food, health, and a healthy environment.

Taking into account these violations of indigenous peoples’ collective and individual rights, we respectfully ask the Committee on Economic, Social and Cultural Rights consider the following recommendations for the Colombian State:

V.B. Recommendations for the Colombian State

A. Recognize the scientific evidence concerning the threat GMOs pose for the contamination of native seed stocks, human health, and the environment, and establish a total moratorium on further planting of GM seeds, until scientific proof establishes their complete safety and harmlessness.  

B. Provide to the general public complete and true information concerning the GM crops that are expected to be released; conduct processes of prior consultation with indigenous peoples in particular, as is required by domestic and international law. 

C. Carry out scientific, socioeconomic and cultural studies to fully assess the risks and impacts generated by the release of GM seeds which may affect the rights of all Colombians, and in particular those of indigenous and afro-Colombian peoples.  Evaluate the results of these studies and make decisions according to the precautionary principle, as is required by Colombian and international law; permit access and disseminate all results to all citizens.  

D. Repeal Decree 4525, which regulates the Cartagena Protocol, and enact in its place a biosafety law that considers all environmental, socioeconomic and health concerns in a holistic and scientifically rigorous manner, and which takes into account the process of prior consultation with the indigenous peoples who will be directly affected.

E. Repeal all authorizations that have been issued for the commercial introduction and release of GM foods and crops anywhere in Colombian territory, and adopt all necessary positive measures to protect the rights of all Colombians, especially indigenous peoples, to participate in decision-making concerning the introduction of GMOs. 

F. Recognize on behalf of state institutions and in all applicable regulation the right that indigenous peoples have to declare their territories free from GMOs, and support the carrying out and application of such citizen initiatives. 
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ANNEX
Declaration of the Zenú Indigenous Reservation, Cordoba and Sucre, 

as a GMO-Free Territory
San Andrés de Sotavento, October 7, 2005 
More than 300 Zenú indigenous leaders and officials from 177 Councils located in the municipalities of San Andrés de Sotavento, Sampués, San Antonio de Palmito, Purisima, San Antero, Lorica and Momil in the departments of Cordoba and Sucre; as well as the producer organizations ASPROAL, ASPROINSÚ, ASPROINPAL, APRALSA, Association of Artisans of San Andrés de Sotavento, and the Agro-Ecological Network of the Caribbean (RECAR); and educational institutions, teachers and students belonging to the Zenú Reservation of San Andrés de Sotavento gathered during the October 6th and 7th, 2005 in San Andrés de Sotavento.  We make the following determinations:
Given that
1. The Zenú Indigenous Reservation of Cordoba and Sucre was created by royal letter No. 1060 of 1773, with an area of 83,000 hectares.

2. According to Law 89 of 1890, the Political Constitution of Colombia, and Law 21 of 1991 ratifying ILO Convention 169, the territories of indigenous peoples are inalienable and indefeasible, and these peoples have the autonomy to exercise their own government, the right to special territorial jurisdiction, the right to social, legal, economic, spiritual and cultural control over the territory, its resources and their knowledge, and the right to prior consultation and to take measures and actions against projects and activities affecting their cultural integrity.

3. Colombia and especially the Caribbean region is an important center of diversity for maize and other crops, where there is an enormous diversity of native varieties, the fruit of collective work of thousands of generations of farmers, who have developed these varieties adapted to different regions and to particular cultural, socioeconomic and productive conditions.

4. For Zenú indigenous communities, maize is a key element of and means of support for our culture, for our production systems, and for the food sovereignty of our people.  Currently we conserve and cultivate more than 25 native varieties of maize, and we possess a broad-based culinary culture based on this sacred food; it is because of this that we consider ourselves to be the “children of maize.”

5. The center of diversity for maize in the Zenú region is located near the area where technologically intensive plantings of maize have been established in the Caribbean region.  Given that maize is a crop that is easily cross-bred, a real threat exists that GM seeds are will cross with and contaminate our native varieties.

6. In the world there are questions and doubts about the potential risks and impacts of GM crops and foods.  Additionally, not enough studies have been conducted to ensure the safety and benefits of GM seeds and foods for the country and its indigenous communities.

7. Currently there exist strong pressures for the privatization of biodiversity through patents held by multinationals, with the support of the state.

8. The Free Trade Agreement that the Government of Colombia will sign with the United States will allow free entry of maize and other imported GM products, which will lead to negative impacts on our seeds, agriculture and food security.

9. In its policy for the agricultural sector, the national government has prioritized the commercial release of GM crops, ignoring the concerns and critical perspectives posed by civil society, indigenous and peasant organizations, and environmental organizations.

10. Many regions throughout the world – in Europe, America, Asia and Latin America – have declared GMO-free zones.

Based on the foregoing, we declare: “Our Zenú indigenous reservation in Cordoba and Sucre is a GMO-Free Territory.”  To achieve this goal, we adopt the following determinations and take actions such as:

In government
We demand that municipal, regional, and national government:
1. Respect and adopt the decision of Zenú indigenous peoples to declare their territory to be GMO-Free, and support the reservation’s indigenous authorities in the activities of control and monitoring of GM crops and food that may enter the territory.
2. Take the measures necessary to ensure that government programs and agricultural development aid directed towards indigenous people neither promotes nor delivers GM seeds or food.

3. Support indigenous communities’ development and production programs and initiatives that are based on the use of native seeds and agro-ecological farming.

4. The food aid programs of ICBF (Colombian Institute of Family Welfare) and other institutions should ensure that GM foods are not used, especially those based on soy, bienestarina (a protein powder distributed by the ICBF), and maize.  Food aid should be based on the use of healthy products that are produced locally.

5. We do not accept the intention of the national government, Monsanto, and DuPont to introduce GM maize into the country, especially in the Caribbean region, since it is a center of diversity.

6. We reject the permits issued by ICA for field trials with different types of GM maize, which have been genetically modified to resist pests (Bt and/or herbicides).

7. We ask local authorities (mayors’ offices and municipal agricultural extension units (UMATAS)), regional authorities (Colombian Family Welfare Institute (ICBF), Sinu Valley Regional Development Authority (CVS), Sucre Regional Development Authority (CARSUCRE), National Training Service (SENA), and universities) and national authorities (Technical Committees (CTN), Colombian Agricultural Institute (ICA), the Ministry of Environment) to establish mechanisms for controlling, restricting and monitoring necessary to prevent GM maize and other GM products from entering our territory.

Civil society organizations:
1. We ask the civil society organizations to respect, assume, disseminate and support the declaration of the Zenú Indigenous Reservation as a GMO-Free Territory.
2. We ask the media to support this initiative and to disseminate at the regional and national levels.

3. We invite other indigenous, Afro-Colombian, and peasant organizations to declare their territories free of GMOs.

As indigenous authorities and communities we commit ourselves to:
1. Recover, preserve and defend our seeds, traditional production systems, culture and food sovereignty based on sustainable agro-ecological systems.
2. Conduct training activities and disseminate information about strategies to control and defend our seeds against the introduction of GM foods and crops in our reservation.

3. In each community and council, and in the reservation, we will be vigilant and attentive to any situation related to the introduction of GM seeds and food in our territory.

4. Draw up internal rules for the Zenú Indigenous Reservation, which will establish mechanisms for the control and protection of traditional seeds, as we confront the privatization of life and bio-piracy, and as we seek to prevent the introduction of GM seeds and food in our territory.

5. Publicly denounce cases that run counter to this determination and seek to ensure that competent authorities in the field take the necessary measures.

Done in San Andrés de Sotavento on October 7, 2005

Attached signatures:
Regional Chief (Regional Council)
Municipal Chief  (Municipal Council)

Board of Councils of San Pedro de Alcantara

Board of Councils of San Antonio de Palmito

Indigenous Governing Council of Sucre

� Original document: Cultivos contaminados, culturas amenazadas: La situación de los transgénicos y los derechos humanos en pueblos indígenas de Colombia. Un informe al Relator Especial de las Naciones Unidas sobre la situación de los derechos humanos y libertades fundamentals de los indígenas. [“Contaminated Crops, Threatened Cultures: The Situation of Genetic Engineering and the Human Rights of Indigenous Peoples of Colombia.  A report to the United Nations Special Rapporteur on the Situation of the Human Rights and Fundamental Freedoms of Indigenous Peoples.”]  
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