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Promovendo os direitos reprodutivos das mulheres


April 3rd  2009

CESCR Committee 

c/o Ms. Wan-Hea Lee

Secretary of the Committee 

Office of the United Nations High Commissioner for Human Rights 

Office 1-025, Palais Wilson 

Palais des Nations 

8-14 Avenue de la Paix

1211 Geneva 10 

Switzerland 

wlee@ohchr.org 

Re: Supplementary information for review of periodic report by State of Brazil

During the 42nd CESCR Committee session (4-22 May 2009)
Dear Committee Members: 

This shadow letter is intended to complement the periodic report submitted by the State of Brazil for your consideration during the 42nd CESCR Committee session that will be held from 4-22 May 2009. Our aim is to provide specific information about the situation of girls and women who are survivors of sexual violence, women who have accessed abortion care and the way in which their human rights are violated. Ipas Brazil, an independent nongovernmental organization, has worked with government initiatives to increase and implement the exercise of women’s sexual and reproductive rights and to reduce maternal mortality due to the risks of unsafe abortions. We would especially like to highlight the points below and would like to suggest that you ask the State of Brazil to respond to the following questions. Information on which the questions are based can be found in the subsequent text. 
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Questions for the State of Brazil during the 42nd CESCR session

1. How will the State ensure that comprehensive sexual and reproductive rights for women are respected and fully implemented in Brazil? 

2. What measures will the State take to enable women, adolescents and girls who are survivors of sexual violence to have timely and adequate access to health care and provision of legal abortion in all states and areas of the country?

3. What strategies will the State employ to ensure universal access to health care for young, poor and rural women to prevent unsafe abortions? 
4. What steps will the State of Brazil take to ensure reparations to women in Mato Grosso do Sul (and possibly other states) whose rights were violated during police investigations regarding abortion? 
5. How and when will the State of Brazil comply with recommendations from the CESCR (and CEDAW) Committee to review and revise its law on abortion so that women are not criminalized for seeking medical care to preserve their mental and physical health and wellbeing?

6. Considering current efforts by the Parliament to establish a Legislative Inquiry Commission to investigate abortion as a crime in Brazil, with a specific intent to further criminalize women and providers, what steps will the State take to protect women, health-care providers and reproductive health advocates against possible human rights violations?

We hope that the above information will be useful for your review of the State of Brazil’s compliance with the CESCR Convention and that comments related to the questions will be included in your Concluding Observations. 

Very sincerely, 

Beatriz Galli

Police Associate

Ipas Brazil

gallib@ipas.org
(55) (21) 2532-1930

Av.Presidente Wilson 165/1101

Castelo

Rio de Janeiro 20.030-020

Brazil
BACKGROUND INFORMATION FOR THE QUESTIONS
Part I.

Article 1: All peoples have the right of self-determination. By virtue of that right they freely determine their political status and freely pursue their economic, social and cultural development.

In Brazil, abortion is only permitted in cases of rape or in order to save the life of a pregnant woman. In all other circumstances, Brazil’s penal code penalizes women who undergo induced abortions with 1-3 years of imprisonment; physicians who provide abortions can receive up to 20 years’ imprisonment. As a result, thousands of women who are desperate to end unwanted pregnancies undergo unsafe abortions each year, running the risks of suffering short- and long-term maternal morbidity as well as death.

Given this situation, in its Concluding Observations to the State of Brazil in 2003 (paragraph 51), the CESCR Committee requested the State Party: “to undertake legislative and other measures, including a review of its present legislation, to protect women from the effects of clandestine and unsafe abortion and to ensure that women do not resort to such harmful procedures. The Committee requests the State party to provide in its next periodic report detailed information, based on comparative data, about maternal mortality and abortion in Brazil.” In 2007, the CEDAW Committee also recommended to the State of Brazil that it: “expedite the review of its legislation criminalizing abortion with a view to removing punitive provisions imposed on women who undergo abortion, in line with general recommendation 24 and the Beijing Declaration and Platform for Action.”

Instead of following these recommendations to review its legislation, the State of Brazil has, on the contrary, engaged in persecution of women who were suspected to have undergone abortions in the past 20 years [1]. On 10 April 2007, the mass media published reports saying that a family-planning clinic in the state of Mato Grosso do Sul was providing illegal abortions. On 13 April 2007, police raided the clinic and confiscated the medical records of more than 9600 women who had been patients there. 

The police actions and subsequent investigation were marked by procedural irregularities that violated both Brazilian law and international human rights standards. The women’s medical records were seized from the clinic .The Police Chief in charge of the investigation, Regina Márcia Rodrigues de Brito, admitted that no warrant specifically authorized confiscation of the files. She also admitted that it would have been impossible to prosecute the women without the evidence obtained from the files [2].

It was reported that Judge Aluizio Pereira dos Santos interviewed husbands, ex-boyfriends and relatives of some women in order to gather evidence against them [3]. The police assumed that positive pregnancy tests and medical consent forms in the files proved abortions had taken place [4]; the women involved were called to the police station and subjected to interrogations – at first without being informed of their right to counsel or their right to remain silent. One woman finally had her case dropped when she brought in the child she had been accused of aborting [5]. Other women claimed that they had had miscarriages due to work or heavy exercise and had only visited the clinic to obtain help for that [6]. 
By late November 2008, 130 women had been charged [3]. As an alternative to a trial by jury, at least 30 women have accepted alternative punishments; some of them have been required to work with young children, providing community service in day-care centers and schools. The judge working on these cases called these “pedagogical penalties to enable these women to think about what they have done and regret it” [4]. One woman stated that she was obliged to report to a day-care center from 6:30 to 7:30 a.m. before starting her regular job at 8:30 a.m. each day [7]. These women must also appear before the court every month for two years to verify their work and home addresses; they may not leave the city for more than 15 days without prior court approval [8].
In December 2008, a request was presented to the President of the Deputy Chamber of  the Brazilian Parliament to create an official Legislative Investigative Committee on clandestine abortion. This request was accepted and some members of the Committee have begin to be appointed before its installation. . The Committee’s main aims are to end impunity for abortion and to investigate illegal commerce of misoprostol in the country and its abortion clinics. Their objectives may contravene basic constitutional and human rights principles and norms, such as the right to privacy, the right to equality, the right to liberty and security of the person, the right to health and the right to freedom from discrimination. Also, thislegislative mechanism can foster and legitimate police investigation against  feminist and reproductive health organizations and advocates violating their right to freedom of expression, association and movement.
Part II

Article 3. The States Parties to the present Covenant undertake to ensure the equal right of men and women to the enjoyment of all economic, social and cultural rights set forth in the present Covenant.

The fact that only women become pregnant and therefore have to face the risk of dying from complications during pregnancy, childbirth and the postpartum period requires the State Party to adopt specific measures to prevent maternal death, guaranteeing access to the highest possible standard of health care equal to that of men. This is an added reason that pregnancy-related medical procedures that only women need, such as safe legal abortion, must be made available in Brazil.
Between 1989 and 2008, only 1,606 women were able to have legal abortions in Brazil [10]. Recent data from the Ministry of Health state that approximately 3,000 legal abortions were performed last year. In contrast, estimatives refer to approximately one million abortions per year in the country. Unsafe abortion is considered to be the second cause of maternal mortality in Brazil.

Nationwide, only 55 public hospitals located mainly in the Southeast region provide legal abortion services out of 400 sexual violence reference centers in place. Previous reserach has found that women in five Brazilian states – Mato Grosso do Sul, Amapá, Piaui, Roraima and Tocantins - still do not have access to legal abortion services at all within their states. These data show that and the State is failing to ensure equality in access to health care, especially in some regions of the country.

A recent case of a nine year-old gir who was raped and impregnated of twins by her stepfather in the city of Alagoinha, Pernambuco, has gained international and national media and society attention. She was able to finally get access to legal abortion authorized by her mother. Now the mother is being accused of negligence for not protecting her daughter from sexual abuses and if sentenced can get up to 2 years in prision. The mother has being the only person who took care of the daughter seeking access to legal abortion and supporting her emotionally. She can also be considered a victim of sexual and domestic violence and state has failed to protect full human rights for her and her family. 
Part III.

Article 12:1. The States Parties to the present Covenant recognize the right of everyone to the enjoyment of the highest attainable standard of physical and mental health. 

The right to health includes the enjoyment of the highest possible level of mental and physical health. It is recognized in many international treaties and by the World Health Organization (WHO), which conceptualizes the right to health as “a state of complete physical, mental and social well-being and not merely the absence of disease or infirmity.” The CESCR Committee’s General Comment 14 on Article 12 establishes in its first paragraph: “Health is a fundamental human right indispensable for the exercise of other human rights. Every human being is entitled to the enjoyment of the highest attainable standard of health conducive to living a life with dignity” [11]. 

The right to health therefore means that preventable maternal deaths must indeed be prevented. An estimated 1,054,243 abortions occur annually in Brazil, many of them unsafe; unsafe abortion is one of the main causes of maternal mortality [12]. One report revealed that all maternal deaths due to unsafe abortions in the cities of Recife and Petrolina in 2005 could have been prevented had safe abortion care been available [13]. Low-income women of African descent with little education and poor access to family planning services are moreover most likely to die or suffer from complications due to unsafe abortions [14]. 

If we look at the state where women have been most persecuted recently in relation to abortion, Mato Grosso do Sul, it is striking that the State Health Bureau has not prioritized women’s sexual and reproductive health, most notably by failing to purchase contraceptives or other forms of family planning [15]. In 2005, the state had the seventh highest rate of maternal mortality in the country, 70 deaths per 100,000 deliveries [16]. Yet it was reported that Manuela Nicodemos, a member of the local feminist movement, was prosecuted in 2005 for hanging a poster that mentioned abortion on the streets of Campo Grande, the capital of Mato Grosso do Sul [17].

Article 12.2. The steps to be taken by the States Parties to the present Covenant to achieve the full realization of this right shall include those necessary for:… (d) The creation of conditions which would assure to all medical service and medical attention in the event of sickness.

An important right for both men and women is the right to privacy and confidentiality of medical records. Without guarantees of privacy, patients may not access medical care when it is needed. Now, in parts of Brazil, women fear that they will be criminally investigated and that their private medical histories may be revealed to their families, coworkers, or the public at large, as a result of the investigations in Mato Grosso do Sul. 

Human Rights Watch noted serious privacy concerns in Mato Grosso do Sul because, for a time, the medical records of thousands of women were accessible to members of the public upon request to judicial authorities [18]. The police failed to observe procedural privacy safeguards; Brazilian law mandates a specific procedure for investigating patient medical records, requiring judicial authorities to appoint an expert to handle the files to preserve their secrecy. The judiciary further violated the women’s privacy when they published on the court’s website the names, addresses and nature of charges being laid against some of the women under investigation. 

Article 15: 1. The States Parties to the present Covenant recognize the right of everyone…(b) To enjoy the benefits of scientific progress and its applications

As many as a quarter million women are treated annually in Brazilian hospitals for complications arising from unsafe abortions [19]. A considerable number are unable to access legal abortions at hospitals and clinics and then self-administer drugs obtained through the Internet [20]; without medical guidance, they then present to health facilities for postabortion dilatation and curettage – the second most performed obstetric procedure in the public health system [12]. The World Health Organization has advised that dilatation and curettage should only be used when the newer and safer methods of vacuum aspiration and medication abortion methods are unavailable [21], indicating that the health system also needs to improve its management of postabortion care.
As stated above, the Legislative Investigative Committee will examine the illegal sale of misoprostol. However, the aim should be to gather evidence supporting the need to legalize abortion through the use of medications so that women receive health-care provider treatment, have access to a safer means of terminating pregnancies and thus can enjoy the benefits of scientific progress. 

Conclusion 

In light of the information provided above, we hope that the Committee will consider posing the suggested questions in your meeting to review the State of Brazil’s periodic report. Should you wish additional information, we would be happy to provide it. 
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