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The MOST SIGNIFICANT disadvantages determined by the FCR in respect of the rights set forth in the ICESCR:

► 
Owing to the non-justiciability of the rights recognized in the ICESCR, to constitutional recognition of social objectives only, but not of social rights and, finally, to the lack of a general law prohibiting discrimination, in Switzerland it is very difficult to enforce these rights. 

►
Switzerland's dual system for immigration results in disadvantages for foreigners from non-EU/EFTA states in Switzerland. 

► 
Foreigners from non-EU/EFTA states are at a disadvantage in respect of education, choice of work, conditions of work, and promotion; they are also more likely to be unemployed. This is particularly pronounced among the youth. 

►
Foreigners from non-EU/EFTA states are at a disadvantage in respect of housing. 

►
Yenish/Travellers are subject to severe disadvantages in practicing their way of life and, thus, in their right to work, to social benefits and their cultural rights. 

1 Introduction 
This position paper of the Swiss Federal Commission against Racism (hereinafter: FCR) complies with the terms of reference and its mandate from the Swiss government (Federal Council)
. The FCR is an extra-parliamentary Commission that deals with racism and racial discrimination. This position paper is a response to a demand of the Committee on Economic, Social and Cultural Rights (Covenant I)
 and is restricted to the immediately relevant topics of protection against discrimination and unequal enjoyment of the rights stipulated by the ICESCR. 

The FCR has neither the mandate nor the possibility to monitor the observance of the obligations arising from UN Covenant I on Economic, Social and Cultural Rights. However, protection against discrimination is to be understood as a basic principle of all human rights. In this sense, we regard it as our task to comment on challenges that strike us in Switzerland's Second and Third State Report to the CESCR in respect of possible discrimination in the enjoyment of freedoms and rights, thereby providing inputs for the catalogue of questions that the pre-sessional working group of the CESCR may wish to ask Switzerland. 

Art. 2 (1) Implementation of the Covenant 

In its Position Paper to the CERD
, the Swiss Federal Commission against Racism (FCR) has already pointed out that the division of powers in the Confederation can hinder or at least slow the implementation of obligations entered into under international law. Many of the freedoms and protective measures as well as access to services related to economic and social rights fall under cantonal and municipal sovereignty. 

In principle, the new Swiss Federal Constitution that came into force on 1 January 2000 offers a good basis for extending economic, social and cultural rights. However, in the Constitution social rights are not formulated as actionable rights, but only as "social objectives" (Art. 41 of the Swiss Federal Constitution). It may be stated with good reason that, in contrast to economic and cultural rights, such as a person's right to choose to use one of the official languages, etc., social rights are not yet properly integrated. In recent years, however, activities of the UN and in Europe (European Social Charter) have reopened the debate on the indivisibility of human rights and, hence, the justiciability of economic, social and cultural rights. In December 2008, the General Assembly unanimously adopted the Optional Protocol to the International Covenant on Economic, Social and Cultural Rights. This represents a huge step forward in respect of establishing equality for all human rights. In future, individual persons and organizations can submit complaints regarding violations of economic, social and cultural rights to the UN Committee. Unfortunately, Switzerland has ratified neither the European Social Charter nor the Optional Protocol. The realization of economic, social and cultural rights is not a priority in Switzerland.

Particularly in the social sphere, the mechanisms of direct democracy can be used to positive – but in certain circumstances also to very negative – effect with regard to social rights. In recent years, this has been the case in the heated political debate about the abuse of social and disability benefits by foreign recipients. 

Human rights, discrimination and the prevention of discrimination are only now being included in the training of civil servants responsible for implementing the rights set forth in the ICESCR and of social workers. Neither the social services nor the teaching profession reflects the proportion of the foreign population in Swiss society. 

The National Research Programme NRP 51+ "Social Integration and Social Exclusion" is the first large-scale study of integration and exclusion mechanisms in Switzerland. It was concluded in December 2008.
 However, the topic of concrete structural discrimination and how to deal with it receives inadequate attention.
 

A discussion that defines the problems on the basis of the irreconcilability of cultures and via religion, detracts from the socio-political aspects as well as from equality and equal enjoyment of rights. 

Art. 2 (2) Non-discrimination
Switzerland accords the demand for non-discrimination in Art. 2 and 3 of the ICESCR only accessory validity.

At the same time, Switzerland declares that almost all of the provisions of the Covenant are not directly applicable (para. 37-38 Switzerland's Report).

► 
According to the FCR, this current state – the lack of  justiciability of the obligations under Covenant I together with the interpretation of the accessory validity only of the prohibition on discrimination as per Art. 2 and 3 of Covenant I – amounts to a serious deficiency in the implementation of the International Covenant on Economic, Social and Cultural Rights.

►
The victims of discrimination in the fields of economic, social and cultural rights are effectively deprived of any possibility of legal action in respect of Covenant I. This situation goes hand in hand with the general absence in civil law of legislation to enforce the prohibition of discrimination formulated in Art. 8 para. 2 of the Swiss Federal Constitution, a point that the FCR has criticized on various occasions and will discuss in detail in a report that will appear in early 2010.
►
There is an incongruity between the requirement of Art. 35 of the Swiss Federal Constitution which stipulates that the authorities must ensure the effectiveness of fundamental rights between private persons and current legal practice, according to which the prohibition of discrimination does not apply to relationships between private persons. This incongruity makes it more difficult to enforce rights to housing and work as defined in the ICECSR. (However, cf. some positive examples of court practice quoted in para. 51 of Switzerland's Report).
►
The FCR criticized dividing the foreign population in Switzerland (here we are not concerned with the regulations governing entry into Switzerland, but only legal status in Switzerland) in accordance with a "dual system": whereas EU/EFTA citizens enjoy the same rights as Swiss citizens in many fields (excluding political rights), so-called "third-country nationals" (foreigners from the rest of the world) are subject to the new Alien Law (or the amended Asylum Law), which considerably restricts the rights of third-country nationals. For example, temporarily admitted refugees may submit an application for family reunification at the earliest three years following the decision on temporary admission. 
►
Besides foreign nationals of non-EU/EFTA states, the FCR regards the following groups as fundamentally disadvantaged in respect of their rights under the ICECSR: 

· the Swiss Yenish/Roma/Sinti/Travellers. Owing to the growing difficulties placed in the travellers' way of life (too few camp or transit sites) and their economic position at the bottom of the social ladder, they are subject to further disadvantages in respect of their right to work, social security and accommodation.
· foreigners and refugees recently granted temporary admission. They have been allowed to accept employment only since 1 January 2007 (para. 130 of Switzerland's Report). However, as for years whole groups of people (e.g. from Eritrea and Somalia) with this status were not given work permits, it may well be very difficult to integrate these long-time temporarily admitted persons into the workforce. We do not know of any specific programme to deal with this situation. 
· the so-called undocumented aliens ("sans papiers"), people living in Switzerland without a valid residence permit. For the most part, they are excluded from the rights set forth in the ICESCR. Although it is possible to apply for a residence permit on grounds of personal hardship, only the cantonal authorities are authorized to submit a request on grounds of hardship to the Federal Office for Migration. The persons concerned can plead their case only when they appeal a decision. 
►
The rights of handicapped people are better protected as a law laying down their protection has been passed in accordance with Art. 8, para.4 of the Swiss Federal Constitution (nota bene: wrongly cited as Art. 8, para. 2 in para. 54 of Switzerland's Report).
►
With regard to the equal right of men and women to the enjoyment of the rights set forth in the ICESCR, the appropriate body for comment is the Federal Commission for Women's Issues. 

►
With regard to the situation of the rights of children inasmuch as they are affected by the ICESCR, the appropriate body for comment is the Federal Commission of Child and Youth Affairs. 

In the opinion of the FCR, the aforementioned fundamental restrictions on the enjoyment of the rights set forth in the ICECSR are particularly noticeable for members of certain minority or social groups in the following areas:

Art. 6 Right to work

►
The opportunity to work is not guaranteed to the same extent for all groups. Thus, unemployment is significantly higher among the foreign population, which puts foreign women at an even greater disadvantage (see para. 113,127 and 128 of Switzerland's Report). Dark-skinned individuals in particular are subject to mechanisms of exclusion and discrimination. 
►
Certain groups of youths of foreign origin subject to prejudice (from the Balkans, Turkey or African countries; Muslims) are at a disadvantage when looking for apprenticeships. This form of discrimination affects both young Swiss with a migration background and immigrants. Private bodies and associations have launched initiatives to counter this situation (e.g. anonymous application platforms) (see para. 121 and 122-3 in Switzerland's Report). 
►
Immigrants from the aforementioned groups who have received a higher or even a university education in Switzerland are at a disadvantage in the labour market. However,  research is not available on this point; the FCR has plans for such a study in the near future.

►
The state does not penalize discrimination in the labour market by private persons or companies. For instance, firms can advertise for staff as follows: "You are Swiss-born and have a Swiss last name" [as a qualification for the job].
Art. 7 Right to just and favourable conditions of work

►
Owing to the absence of civil anti-discrimination legislation, there are not enough effective mechanisms to investigate racially motivated mobbing at the work place, the refusal of reasonable demands und other exclusion mechanisms based on origin, skin-colour or religion. Victims of such discrimination have difficulty obtaining advice and legal remedies. 
►
In many work places non-Christian (and, thus, non-statutory) holidays are not or not adequately recognized. 

►
People are not always allowed to wear religious symbols (e.g. a headscarf) at work, or private and public companies have different rules. A prohibition is often an expression of strong anti-Muslim attitudes.

►
Switzerland's Report does not deal with the question of equal opportunities of promotion for immigrant employees and members of ethnic minorities (para. 180 of Switzerland's Report). Hardly any research is available on this subject. 
Art. 9 Social security

►
In the last ten years, promoted primarily by right-wing parties and sensationalized by the media, Switzerland has conducted a heated public debate on the abuse of social services and disability benefits – in a manner that particularly discredits so-called third-country nationals as "social scroungers" and, thus, as parasites living off the Swiss social system. The publication of cases of fraudulent social insurance claims has led to smear campaigns against entire groups ("foreigners' criminality", "criminal youths who live off our money"). 
►
The following groups are by and large excluded from receiving any social security benefits: refugees who are still in the country, although their request for asylum has been denied, and generally all people without valid documents (so-called undocumented aliens/sans papiers)). In accordance with Art. 12 of the Swiss Federal Constitution, both groups receive only emergency assistance.
►
Children's allowances (with the exception of supplementary birth and adoption allowances) paid to nationals of EU and EFTA countries (excluding Romania and Bulgaria) are sent to them in these countries. In fulfilment of Switzerland's obligations under international agreements, family allowances for children of nationals of Serbia, Montenegro, Bosnia-Herzegovina and Kosovo are sent anywhere in the world. In the case of all other nationals, this wage fraction is not sent abroad, except to employees sent abroad by employers headquartered in Switzerland. 
►
The cantonal authorities are responsible for determining what benefits social welfare covers. Therefore, as a result of the federal system, different approaches can be used to determine social welfare benefits. As yet, there is no federal law that regulates responsibility and  sets binding standards for social welfare benefits.
►
Nationals of Eastern European, non-European and non-EU/EFTA states pay – in some cases substantially – higher premiums than Swiss nationals for car insurance from private insurers. Whereas the FCR criticized this practice as discriminatory, an evaluation by the Federal Office of Justice determined that it did not constitute discrimination. 

►
Cases have been brought to the notice of the FCR in which nationalization applications by applicants from the Balkans were rejected on the grounds of disability. In a decision of 19 August 2009, the federal administrative court in Zurich concluded that drawing a disability pension is not a ground for refusing nationalization. The court ruled that the rejection of the application amounted to discrimination.
Art. 10 Protection of the family, mothers and children

►
Since 1 January 2008, the air of suspicion is more widespread that foreigners applying for authorization to marry are using marriage to evade the regulations governing the admission and residence of foreigners in Switzerland. Under the revised civil marriage ordinance (ZStV, SR 211.112.2), civil registrars are obliged to examine all applications for authorization of marriage and, if there are reasons for suspicion, to question each of the spouses separately.

►
In certain separation or divorce case, the courts and social services unduly restrict the right of a foreign father to visit his children. This is not undertaken on the basis of justified indications that a child could be kidnapped, but on the basis of prejudice, in particular towards Muslims and South Americans. The FCR takes this information from certain cases presented by fathers who felt that they had been the victims of discrimination.
►
Often, unaccompanied minor asylum-seekers (UMA) do not enjoy sufficient protection in Switzerland. Many cantons do not provide any custodial arrangements; they simply allocate the UMA to so-called persons of confidence. 
Art. 11 Right to food, clothing and housing

►
Protection against discrimination as defined in the Constitution does not apply to housing or agreements between private persons or to work (see Art.6). Even though detailed studies are still not available and evidence is anecdotal, it may be assumed that foreigners do not enjoy the same access to the housing market as Swiss citizens and that people from the Balkans, Turkey and African countries, those with dark skin colour, and Yenish/Sinti/Roma face discrimination when looking for accommodation. 
►
Foreigners, and in particular members of groups potentially subject to discrimination, pay higher rents per m2 for dwellings that are comparatively smaller than those in which Swiss live. (See the very informative Chart 4, para. 399 of Switzerland's Report).

►
Before family members from non-EU/EFTA countries can join the family member living in Switzerland, the latter must prove that there is "sufficient living space" for the family. The inequity lies in the fact that only this group of people is subject to such regulations. In addition, it is precisely such families that cannot afford the required amount of living space. Thus, this regulation affects two rights of the ICESCR: the right to housing and the protection of the family.
Art. 12 Right to health

►
Today, there is greater awareness that the immigrant population has a different sickness profile and health behaviour, and that migration can trigger mental illness. Various new programmes have been initiated (see para. 450 of Switzerland's Report).
►
Discrimination and exclusion is a reality in the hierarchically organized hospital system, in the treatment of both patients and hospital staff. Some hospitals have started to actively respond to this (see above). 
►
Although all persons living in Switzerland are obliged to obtain health insurance, cantons are entitled to restrict the choice of the health provider for asylum-seekers and people without residence permits who are in need of protection. In addition, some cantons refuse to insure asylum-seekers whose application has been rejected. 

Art. 13 Right to education

►
HARMOS, the new, intercantonally developed educational system that can now be implemented in those cantons that have voted for HARMOS, is an important step in improving equality of opportunity in education. 
►
In contrast, in some municipalities, certain political parties (for example the Swiss People's Party (SVP) have again started to demand permanent special classes for foreign-language children. When this was tried once before in the 1990s, the FCR branded this development a step towards an apartheid system in Swiss schools and a severe form of discrimination. Classes that had already been separated were quickly reintegrated.
.
►
The right to education still suffers from a structural deficit in that too many children from backgrounds in which academic achievement is not valued and from immigrant families are kept in integration classes and small classes for too long instead of been transferred to regular classes. Moreover, after completing the first six years of school, many children of immigrants are sent to middle school (= low level of education in the 7th, 8th and  9th school years) because of the language deficiencies instead of being sent to secondary school. As a result, they have less chance of finding an apprenticeship and their career choices are limited to lower-level jobs. 
►
A lower proportion of children from immigrant families acquire an advanced vocational training or a university-entrance school-leaving certificate (Matura) than children from other families. 
►
The recent decisions of some municipal schools to ban any form of head covering is an ominous trend against freedom of religion and conscience as it excludes from school girls who wear a headscarf for religious reasons. 
Art. 15 Right to culture

Para. 578 of Switzerland's Second and Third State Report states that by ratifying the Framework Convention for the Protection of National Minorities of the Council of Europe the Swiss Government (Federal Council) explicitly confirms that Yenish/Travellers are a national minority with the right to their own culture. A first result were efforts to preserve the Yenish language. 

►
However, besides language, the culture of the Yenish/Travellers is largely tied up with their travelling way of life. But to date Switzerland has done little to preserve or continue to make possible the conditions for the Travellers' way of life. The support committees that have been set up have not proved very effective. An analytical report of the Federal Council in October 2006 did not place any obligations on the cantons to actively support the Travellers' way of life.  Switzerland has also refused to sign ILO Convention 169. In the opinion of the FCR, unless urgent action is taken soon, the culture of the Travellers will disappear. Restrictions on the Traveller's way of life impair their rights as set forth in the ICESCR.
►
Too little appreciation is shown for the cultures of immigrant groups in school and education. In many places the concept of "integration" is still interpreted as "assimilation". The public discourse of a "clash of cultures/civilizations" promotes the rejection and the incompatibility of cultures, religions and values (division into "us" and "them").  
Federal Commission against Racism
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� Decision of the Swiss Federal Council, 23 August 1995.


� Letter from the CESCR to the FCR of 20 July 2009. 


� Federal Commission against Racism FCR, Position paper of the FCR to the UN Committee for the Elimination of Racial Discrimination (CERD) with respect of Switzerland's Fourth, Fifth and Sixth Periodic Report to the CERD, 8-11 August 2009. See for French version: � HYPERLINK "http://www.ekr.admin.ch/themen/00131/00132/index.html?lang=fr" ��http://www.ekr.admin.ch/themen/00131/00132/index.html?lang=fr� 


� See the website of the Swiss National Fund: http://www.nfp51.ch/e.cfm?Slanguage=e


� See Bulletin of the FCR, EKR, TANGRAM No. 24, Strukturelle Diskriminierung, December 2009.


� Federal Commission against Racism. Separate Classes? A dossier on the political demands for segregated classes for foreign-language children in school. Berne 1999 (in German) 
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