
Materials and commentaries

of non-governmental organizations, which should be considered in connection with the consideration of the first report of Kazakhstan about the rights realization, which are comprised in  the sections 1-15 of  International Covenant on Civil and Political Rights

Materials have been provided by non-governmental human rights organizations of Kazakhstan:: PF «Fund for development of parliamentarism in Kazakhstan», Astana branch of International Bureau for Human Rights and compliance to legality of Kazakhstan (IBHR&CLK), PO «Institute of democracy and human rights», «The Mission of human rights» public association, «National unity» social fund, «Let’s keep the life» organization committee of the public association, «Civil actions» social fund, PO «Pokolenie» of Astana, «Kamkorlik» public association by the rights protection of children and parents,  PF «Aman-Saulyk», the National network of independent observers (NNIO), «Association of the social workers аnd invalids» public association , «For the free Internet» social movement, and the independent expert Alibek Begdesenov. 
Making мaterials and comments for the report were used following main information sources: people`s complaints, who think that they are victims and applying for the help to the law-enforcement bodies; juridical and executive affairs, commenced by results of these complaints; monitoring results; legislation analysis and juridical practice; official statistics (where, it is possible); official publication of mass media.  
Contact organization: PF «Fund for development of parliamentarism in Kazakhstan»,

Address: 010000, Dzhangildina 22, office 41, Astana, Kazakhstan, 

Tel/фfax: +7 (7172) 32 07 82,

E-mail: pressa_frpk@mail.ru
1. Common principles of pact working

1. Please, point out information about rights of pact attached by national courts as causes of institution of legal proceeding or explanation sources of legal regulations. 
According to the Limburg principles p.19, governments-participants must give efficient means of legal defense, according to the Pact, including, in appropriate cases, legal defense. 
In Comment of common regime UNO Committee of economic, social and cultural rights №9 – Using Pact in the internal law (1998) also said about direct and immediate use for international regulation in national legal expanse:

4. Commonly, international standards, which have obligatory power in the human rights area must have direct and immediate use in the internal legal system for each government-participant, permitting to people achieving their rights through national courts and other tribunals.

14. “In the borders of appropriate realization functions in the court control area, courts have to consider rights which were adjudged by Pact, in those cases, when it is necessary for supplying correspondence between government behavior and its engagements by Pact. Disregard of this responsibility from courts incompatible with principle of prevailing right, which means respect of international obligation in the human right area.”
However, these are not efficient means of legal defense in Kazakhstan.
In Kazakhstan, courts  in the practical activity do not pay proper attention to state obligations,  following from international treaties of human rights, ratified by Kazakhstan, and also do not apply norm of the Constitution which states, that (article 4 item 1,3) «the Law in force in Republic Kazakhstan are norms of the Constitution, laws corresponding to it, other standard elements of law, the international contractual and other obligations of Republic, and also standard decrees of the Constitutional Council and the Republic Supreme court of judicature.
The international treaties, ratified by Republic Kazakhstan, have a priority before its laws and are applied directly, except such cases when from the international treaty follows that for its application the law edition is required.

Courts do not apply the norms of international law, approving the common right of each person on a sufficient standard of life for him and his family (item 11 item 1, item 1 of art.2 IPESCR). Nowadays, Kazakhstan defaults a direct commitment for the United Nations Organization, according to the Pact to take such legislative and political measures, which are necessary for protection of a sufficient standard of life for citizen of Kazakhstan Republic. 
Despite fastening a priority of norms in national legislation of the international treaties, ratified by Republic Kazakhstan, serious concern is caused by the Decree of Constitutional Council RK from 5/18/2006, №2 «About official interpretation of subparagraph 7), item 54 of Republic Kazakhstan Constitution ». So, there is, in the reasoning part of the Constitutional Council Decree has referred to the Decree from 10/11/2000, №18/2, where affirms, that the Viennese convention on the right of international treaties of 1969 year, «This convention does not define an order of contracts performance. It concerns to the constitutional and legislative prerogatives of governments and follows from the conventional principle of international law - a sovereign equality of the states». And further, «proceeding from it, the Constitutional Council believes, that in case of a recognition when due hereunder the international treaty of Republic Kazakhstan or its separate positions contradicting the Constitution of the Republic Kazakhstan, having according to item 2 of article 4 of the Basic Law by the maximum legal force in territory of Republic Kazakhstan, such agreement completely or partly, the recognized not corresponding Constitution, does not come under to performance».

At last, in the substantive provision of the given Constitutional Council Decree approves that:  «… 4. In case of a recognition when due hereunder the international treaty of Republic Kazakhstan or its separate positions contradicting the Constitution of Republic, such agreement or its corresponding positions do not come under to performance».

This decision of the Constitutional Council, from our point of view, contradicts the Viennese convention on the right about international treaties of 1969 year, in particular, article 27 of Convention, according to which: «Participant cannot refer to positions of the internal law as the justification for default of the agreement by him».

As a result NGO (Nongovernmental Organization) recommends: review disposition of Constitutional Council of Republic Kazakhstan “About official interpretation of subparagraph 7, article 54 of Republic Kazakhstan Constitution 18.06.2006, To create a political-legal basis for reduction of positions of a nationality legislation in conformity with the international obligations of the Republic Kazakhstan, concerning a priority of norms of the international treaties ratified RК, in relation to its domestic law.

4. The request to inform, whether is the institute of the Representative of human rights national remedial establishment which corresponds to the Principles, concerning the status of national establishments (the Parisian principles) (the resolution 48/134 General Assembly, the appendix), and whether is competent it to consider questions about economic, social and cultural rights realization.
The institute of the Representative active in Kazakhstan of human rights (ombudsman) is not brought into accord with the Parisian principles, and its decisions have only recommendation character.

The decree of President RK about the Representative of human rights RK unreasonably limits the competence of this national establishment: «… 18. The representative does not consider the complaint to actions and decisions of the President, Parliament of Republic Kazakhstan and its deputies, Government of Republic Kazakhstan, Constitutional Council, Attorney General, Central electoral commission and courts of Republic Kazakhstan».

Recommendations about reduction of the status and the competence of national establishment of human rights in Kazakhstan according to the Principles, concerning the status of the national establishments, attending to encouragement and protection of human rights (the Parisian principles), accepted by United Nations Organization in 1993, are presented in Final remarks of Committee of the United Nations Organization of child rights by results of   initial report consideration of Kazakhstan about fulfillment of the Convention of the United Nations Organization  about child rights (items 593-594 (2003)); In final remarks of Committee of the United Nations Organization on liquidation of a racial discrimination by results of consideration of the initial-third periodic report of Kazakhstan about fulfillment of the International convention on liquidation of all forms of a racial discrimination (item 20) (2004); In report of the special lecturer of independence of judges and attorneys of Mr. Leonardo Despui «Civil and political rights, including questions about independence of judges, administrations of justice, impunity» by results of mission in Kazakhstan (item 90) (2005).

Because of it, NGO recommends: to result legislative maintenance for creation an activity of national establishments of human rights in Republic Kazakhstan, in particular, institute of the Representative of human rights RК according to the Parisian principles, and also recommendations of Committee of the United Nations about child rights, Committee of the United Nations Organization on racial discrimination liquidation, recommendations of the special lecturer of the United Nations Organization concerning independence of judges and attorneys.
II. Questions conserning general positions of the Covenant
5. On what pages ( from 76-79) of the report of government-participant of large-scale measures under the decision of environmental problems and sustainable development maintenance have rendered most material effect on protection and realization of the economic, social and cultural rights of the population of the government-participant?
In spite of the fact, which has passed for 20 years from the moment of the conclusion of the first contracts between the foreign companies and Government RK, there is no transparency of significant number of bargains which have coded data about section of profit and other aspects concluded by Government RK with the oil-extracting companies. Despite active nature protection activity of Preservation Ministry of the environment RК, in republic, there are following problems of ecological character:

- A problem of atmospheric protection of air in Almaty, in connection with its geographical arrangement and because more wealthy men choose air gate of a city;

- Problem of protection of air in industrial areas of such cities as Ust-Kamenogorsk, Temirtau, Atyrau and Mangistausky area because emissions above permitted standard are carried out without warning the population and basically at night;

- Non-observance of norms of the Orhussky convention ratified by Kazakhstan.

- The government stays idle, and courts do not ensure effective protection of 1400 inhabitants of settlement Beryozovka of the West Kazakhstan area, living in a sanitary-protective zone of the Karachaganaksky deposit. The deposit is the largest oil deposit in the world which stocks are evaluated in more than 1,2 billion tons of petroleum and a condensate and 1,35 bln. cubic meter of gas. Since 1997 it is developed by international consortium Karachaganak Petroleum Operating (KPO), included in the list of the especially dangerous enterprises. Inhabitants of settlement constantly breathe hydrogen sulphide and are ill with various diseases, and also agricultural grounds suffer. Inhabitants should be moved in a safe place in 2002, but it has not occurred till now. Since January, 2009 courts of Astana refuse to public organizations «Green rescue», «the Kazakhstan international office of human rights and legitimacy observance» and РОО "Shanyrak" in protection and restoration of the rights of inhabitants of settlement Beryozovka.

 - The problem of transboundary water resources, especially with such governments as China, Uzbekistan and Kirgizstan is not settled at legislative level.

- In the country, there are programs on waste recycling are accepted and the factories processing dust have started to operate, but at the same time there is a problem of a radioactive waste dangerous and unhealthy for population.

- Ecological zoning on regions does not carry out, so ecological immigrants are deprived possibility of reception of social protection.

- For an appreciable length of time environmental problems of a resort zone of Borovoe and an industrial area round Lake Balkhash are not decided. 
The Governments indicated in answers in item 12 Laws RК «About public health services system» and «About health protection of citizens» have become invalid in connection with introduction with 10/10/2009 of the Code of Republic Kazakhstan «About health of the people and public health services system».
 6. Are there any concrete antidiscrimination acts which have been installed by the government-participant, including in spheres of social insurance and social security, public health services, formation and housing accommodation?
Government of Kazakhstan in its answers states, that:  «According to article 7 of the Labour Code, each citizen has equal possibilities in realization of his rights and freedom in work sphere. Nobody can be exposed to any discrimination at realization of laws employment depending on a sex, age, physical defects, race, a nationality, language, property, social and official position, a residence, the relation to religion, political convictions, an accessory to a sort or estate, to public associations. According to subparagraph (15) of item 1 of article 22 of the Labour code, the worker has the right to equal pay for an equal work without any discrimination. The persons considering that they have undergone to discrimination in work sphere, have the right to address to court or other instances in an order established by laws of Republic Kazakhstan».

There is, in p.12 of Government interview points, that: «Are not discrimination of distinction, an exception, preference and restriction which are determined  by requests peculiar to a given kind of labour or are caused by special care of the state of the persons requiring in increased social and a legal protection». However, everywhere the right of working person with mental disorders is limited, such people do not employ cause of diagnosis, and they remain without means of subsistence. The state ignores obligation established by the Code «About health of the people and public health services system» about creation conditions for maintenance of labour activity of medical-labour workshops mentally sick by means of building. For example, only in one of four regions where by branch KIOHR (the Kazakhstan International Office of Human rights) and LO (Legitimacy Observance) in Astana, during the period since September 2009 till January 2010 it was conducted  monitoring of conditions of the contents and observance of patients rights in psychiatric facilities, the medical-labour workshop functioned. But also here 20 working patients of the East Kazakhstan regional mental neurologic clinic did not receive any payment for the work.

The state also does not ensure proper level of the social help to persons with mental disorders as it establishes Law of Republic Kazakhstan «About special social services». This law has become effective since 01.01.2009 year, however, standard of social work and is not developed for public health services on the present. Financing for realization of rendering of social special services mentally sick it is not mortgaged at acceptance in 2008 of the budget forthcoming three years. According to item 21 of Limburg principles, obligation "to ensure by degrees complete realization of the rights" orders to government-participants to move ahead to realization of the rights by faster rates. In no circumstances, it is impossible to postpone acceptance of measures without day. On the contrary, all government-participants are obliged to start immediately acceptance of measures on fulfillment of the obligations by the Pact.

In Kazakhstan, there is no antidiscrimination legislation or antidiscrimination institutes and procedures. There is no judiciary practice on disposal of legal proceeding about discrimination on the basis of an ethnic accessory, a sex, race etc. though existing negative processes and the facts which indicates availability of serious problems in society. 
Nowadays,  in Kazakhstan are not accepted neither the special antidiscrimination legislation, nor the separate standard elements of law, containing any definition of concepts «direct discrimination» and «indirect discrimination», to the full corresponding to positions of the International convention on liquidation of all forms of a racial discrimination.

In spite of the fact that Republic Kazakhstan already throughout more than ten years are the Convention state-participant, working out and acceptance of the special antidiscrimination legislation did not enter till  and do not enter into plans of legislative works of the Government and Parliament of Kazakhstan.

Administrative agencies brief practice avoids correct legal qualification of the offences testifying about facts of discrimination. Imperfection of a nationality legislation, inaccuracy legal signs of forms and methods of discrimination, absence of accurate criteria which would allow to judge availability of discrimination in a concrete case, does not give possibility to the dissatisfied party to prove the discrimination fact. There is not court practice of civil complaints examination of discrimination, so as in juridical consultations and in the courts, think that in civil complaint must not be a claim of discrimination liquidation, but direction on  contravention of concrete right. Therefore in Republic Kazakhstan, unlike other spheres judicial administrative agencies brief experts, are not present till judiciary practice generalization, accordingly, there is no standard decree of the Supreme court of judicature on disposal of legal proceeding about breaches of law on no discrimination on any bases which would become important legal step of restriction of displays of discrimination in the Kazakhstan society. In Kazakhstan, there is not antidiscrimination legislative, was pointed in Final Remarks of UNO of liquidation of racial discrimination by the results of third periodical report of Kazakhstan about execution of International convention liquidation of all forms of racial discrimination. As a result of it NGO (Nongovernmental Organization) recommends: to develop and accept antidiscrimination legislation, and also a complex of legislative, administrative and organizational measures on creation of effective antidiscrimination institutes, mechanisms and procedures.
7.  Please, adduce information about measure of using rights, which were assigned by Pact, are available to oralmans (the ethnic Kazakhs living in different corners of the earth), refugees and applicants of a refuge.

Oralmans. Kazakhstan since 1991 carries out active policy on homecoming of the compatriots - the ethnic Kazakhs living in different corners of the earth. On one hand, the Government dissembles, speaking about a situation with observance of the rights of aliens in Kazakhstan and resulting as the first example of the right oralmans. Actually oralmans on the legal status considerably differ from other aliens. Oralmans have a priority in comparison with other aliens in all spheres of ability to live, since questions of acquisition of citizenship and finishing, for example, reception of medical aid, social protection, clearing of tax payment. On the other hand, oralmans, having returned on the historical native land, face, first of all, with a great amount of problems with social and economic and social cultural adaptation, and also questions of civil legal character. They are not employed very fast, so as a lot of them do not know commonly used in the Kazakhstan society of Russian, and also their Kazakh speech differs from the local. Other not less important problem is complexity of distribution and housing accommodation reception. For months the decision of a question on reception of allowances is tightened also. In spite of the fact that the Government intends to finance in the shortest terms «Nurly коsh» program, called to solve a problem of immigrants, to its embodiment will pass a lot of time. And meanwhile the problems connected with migration against the crisis phenomena in economy will be aggravated only, negatively influencing and an interethnic situation. By results of special researches it is necessary to note following difficulties which face oralmans: impossibility of independent choice of domicile and reception of small credits, the practical help for creation of own productions; absence of access to possession of the land lots, cattle; ignoring of the right of delay young oralmans from conscription for a period of three years; the ambiguous relation of the population; difficult conditions of economic adaptation. Quite often oralmans cannot adapt to a climate of those places where them direct, or they do not manage to find for themselves work - especially it concerns Kazakhs from Iran and Afghanistan who are brought up absolutely in other cultural environment and consequently the conflict of cultures takes place. Sufficient efforts of the state on adaptation oralmans to local conditions it is not observed yet. The difference between Kazakh and oralmans, as a matter of fact, is huge. Today because of the above-stated reasons, the majority of immigrants are not capable to ensure the future of children as equals the starting beginnings. Their traditional possession of many children giving to hope of increase of a population of the country has also negative sides. It is difficult for parents to give to their children good formation or any speciality. Their weak family budget is insufficient for the independent organization of these processes, and Russian ignorance in itself is a serious brake for achievement of these purposes. It is obvious that is unique a correct decision in a developing situation necessity of effective realization of a practical and long-term government program on adaptation of repatriates to the Kazakhstan conditions is. Corresponding programs in Kazakhstan are, only it is necessary to ensure their performance. It is not enough to invite ethnic Kazakhs to their native land, it is important to create it here comfortable conditions for a life. If time through rather short time the state will receive additional army малоприспособленных to a life of people is missed. They will be forced to attend low qualified, heavy, and a low-wage job that, in turn, will lead to life expectancy reduction, growth of illnesses and criminality development. 

Refuge institute in Republic Kazakhstan. Though the basic responsibility for protection of the citizens is born by the state, there is a necessity of the international protection when the state protection legally and/or actually is absent that compromises realization of the basic human rights. Such situation is shown in the form of prosecution, threat to life and a personal security, a confrontation, gross infringement of a public order and other disasters connected with the person. Obligations of Republic Kazakhstan for refugees arise not only according to the Convention of 1951 on the status of refugees and the Protocol to it 1967, but also other documents, for example, the Convention on the rights of the child, the Convention of 1984 against tortures and kinds of the circulation others severe, brutal or degrading dignity and punishment, and also International pacts about human rights of 1966. 

Theoretically, obligations of Kazakhstan by international treaties have a priority in relation to nationality legislation. There is, in item 3 of article 4 of the Constitution of Republic Kazakhstan it is fixed that «the international treaties ratified by Republic Kazakhstan, have a priority before its laws and are applied directly, except cases when from the international treaty follows that for its application the law edition» is required. Since January, 01st, 2010 in Kazakhstan has become effective Law «About refugees», therefore along with the national law about refugees, positions of the Convention of 1951 in RK are applicable. And, as Kazakhstan has joined the Convention of 1951 year, its positions can quite be used in judicial and a management system. Subparagraph 5 of item 2 of article 7 of Law RK «About refugees» infringes upon requests of the Convention against tortures about an interdiction of dispatch of persons in the country where application of tortures can threaten them. Entering of such interdiction was one of recommendations of Committee of the United Nations Organization against tortures to the Republic Kazakhstan born in the autumn of 2008 year.  However, this given recommendation has not been considered at an adoption of law.  

As the bases for failure to the person searching for a refuge, in assignment of the status of the refugee, items 5-7 of article 12 of the Law of Republic Kazakhstan name:
· • «strong reasons to assume that it participates or participated in activity terrorist, extremist, and also the forbidden religious organizations functioning in the country of nationality or in the country, whence it has arrived;

· • if concerning the given person there are strong reasons to assume that it has made crime against peace, a war crime or a crime against humanity in the definition given to these acts in the international certificates, the measures concluded with the purposes of acceptance concerning similar crimes; 

· • if concerning the given person there are strong reasons to assume that it has made grave crime of not political character outside of Republic Kazakhstan before arrival on its territory ».

Thus, the person searching for a refuge, even probably not being as the person, wanted and in which relation there is no sentence which has entered validity of court, a priori admits the criminal that infringes upon requests of item 14 IPCPR and the warranty established by article 77 of Constitution RK, about a presumption of innocence.

Subparagraph 5 of item 1 of article 13 of Law RК names as one of the bases of deprivation of the status of the refugee «condemnation for sharing in activity terrorist, extremist, and also the forbidden religious organizations». Considering, nationality legislation RК that to the person can forbid to profess this or that religion, forbidden on a court decision (which in turn as practice has shown, it is born in the closed session of the court at what to its appeal there is no access as the court decision on hands is not issued to citizens and aliens), the given grounds do not correspond to item 22 IPCPR, the Convention on the status of refugees 1951 year. Indicated in article 20 of Law RК liability of infringement of the legislation on refugees is not pointed out neither in CC (Criminal Code), nor in CaAI (Code about Administrative Infraction) RК. 

The law does not point out rights to social insurance and work, having the reference only on the current legislation and international treaties.

Many refugees from  countries next to Kazakhstan can expect only to aid of international organizations and their problem are not decided by years, and resettlement in the third countries is final for many refugees remains unique possibility to find the new house.

It is necessary to guess, how it is possible for a family of refugees with four minor children five years to live in Kazakhstan, without having the right to social support and to lawful labour activity? Nevertheless, despite ratification of corresponding international instruments concerning refugees, the refuge institute in Kazakhstan still is very fragile establishment which doesn’t have neither an accurate legislative basis, nor administrative structure. The Kazakhstan legislation has inherited from Soviet Union two separate concepts: the refugee and a political asylum. In Kazakhstan two instruments independent from each other for application of these two concepts have been approved. Position about the Commission concerning citizenship at President RК contains definition of concept "refugee" more in a broad sense, but similar to conventional definition, and indicates that the Chairman of the Commission concerning citizenship at President RК has authorities to grant a political asylum. However the Law «About population shift» contains other definition of concept "refugee" which Committee on Migration RК and its regional governments more corresponds to definition of the Convention of 1951year.  Subsequently refused access to procedure of definition of the status of the refugee, some categories of the persons searching for a refuge, explaining it to that their circulations are political and that only the President has authorities to make the decision in such cases.

 It is necessary to notice that state structures, pointing the status of the refugee, refuse to consider applications of certain persons for refuge search. In spite of the fact that their legally fixed responsibility is realization of procedure of determination according to definition of concept "the refugee", containing in the Law «About population shift» (it is allocated also in Rules about procedure of definition of the status of the refugee) where political convictions are considered as the possible basis for prosecution, in Ministry for Foreign Affairs RK Instruction «About an order of granting of a political asylum to foreign citizens and stateless persons in РК» categories of persons which cannot receive a political asylum in Kazakhstan are ranked also.

Clause about Commission concerning citizenship accurately establishes that political asylum cannot be granted people, who: 

· Are pursued for the action (inactivity) recognized as Kazakhstan legislation as a crime or are guilty of fulfillment of the actions contradicting the purposes and principles of the United Nations Organization;

· Have appealed on court in criminal case or concerning such persons, court sentence in Republic Kazakhstan territory has become effective; 

· Sojourned in territory of the third country where there is no prosecution threat;

·  Have granted about themselves falsehoods; 

·  Have citizenship of the third country where are not exposed to prosecution.
However, Instruction Ministry of Foreign Affairs RK has added to additional position, according to which the political asylum cannot be granted the person to the items set forth above, «if such act seriously affects development of mutual relations between Kazakhstan and other state». This given position contradicts fundamental bases of protection of refugees as granting of the status of the refugee is the apolitical and humanitarian act.

Access of the persons searching for a refuge, on Republic Kazakhstan territory occurs on a level with other foreign citizens. For refugees there is no legislatively fixed procedure of the circulation behind reception of the status of the refugee on border. On all republics there are only two managements on migration which attend to granting of the status of the refugee - in Almaty city and in Shymkent city. United Nations Office UVKB attends to granting of the status of the refugee only in Almaty. In 2005, there was a case when about 30 persons from the Republic Uzbekistan, searching for a refuge, have appeared in Shymkent in 800 km from United Nations Office UVKB has been noted. They have addressed through the Kazakhstan international office of human rights and legitimacy observance behind the help in reception of the status of the refugee by them and with the request to assist in their support to United Nations office UVKB in Almaty, however, employees УВКБ the United Nations have refused to assist in the given case and have declared that will work with the given refugees only at their personal circulation in their office, and to reach office they should independently. In the present state of affairs cannot naturally go and speeches about safety of the persons searching for a refuge, and high-grade access to procedure of definition of the status of the refugee.

The authorities of Kazakhstan strike off procedure of granting a refuge of all citizens of the CIS countries which just constitute the majority of refugees and persons searching for a refuge in RК. The government motivates it with that according to the Minsk Convention about legal aid and legal relations on civil, family and to criminal cases, the Kishinev Convention of legal aid and legal relations on civil, family and to criminal cases, and also the Minsk agreement on a visa-free regime of trips of citizens, citizens of the CIS, including Uzbeks and citizens of the Russian Federation (Chechens), do not require the status of the refugee. 

In a case with citizens of the CIS bilateral agreements on national security maintenance, obviously, prevail before obligations of Kazakhstan of international treaties about protection of refugees. On the basis of it still any Uyghur refugee from China, Chechen or Uzbek have not been accepted in the state procedure of definition of the status of the refugee. Without having the admission to the given procedure, they also are not protected from dispatch. At present time the basic problem with ex-traditional inquiries exists for refugees from Uzbekistan. Now in Kazakhstan, there are about 10 refugees from Uzbekistan, being in official search. It is natural, that in this case they constantly have problems with law-enforcement agencies RK. 

Since 2005 yet there was no case that three-four times a year law enforcement officers of Kazakhstan did not detain refugees from Uzbekistan by ex-traditional inquiries. It is necessary to notice that in most cases the authorities of Kazakhstan refuse issue of refugees. But considering affinity of borders of Uzbekistan and cooperation of law-enforcement agencies of the CIS countries within the limits of SOC (the Shanghai Organization of Cooperation) is not present any warranties to refugees from their abduction and illegal moving from territory of Kazakhstan on territory of Uzbekistan.

In 24 November 2005 were gone 9 citizens of Uzbekistan searching for a refuge in RК, and four of them have already put statements in United Nations Office ASCR (Authorized agent of Supreme Commissioner of Refugees affairs). On all inquiries to authorities of Kazakhstan answers have been received that there were no arrests law-enforcement agencies did not conduct, and the given citizens in territory RК it were not simple, though among local residents there are witnesses, who was seeing arrest of these persons. It was found out later that the given citizens have been stolen thanks to a collective operation of the Uzbek and Kazakhstan special services, moved through border and was in a trial centre of Tashkent. 

Though at present between ASCR the United Nations and the authorities of Kazakhstan are reached arrangements on a lack of distribution of refugees, and they while are executed, the authorities of Kazakhstan do not hide the concern in a finding of the Uzbek refugees in the territory and consider them as national security threat.

For the present period of time the approximate quantity of refugees in Kazakhstan actually constitutes: 3 800 - Chechens, citizens of the Russian Federation, 381 - Afghans, 27 - Uigurs from China, about 150 citizens of Uzbekistan, 4 citizens of Kirghizia (including officially registered refugees). Though according to official figures the total of officially registered refugees in Kazakhstan constitutes 580 persons, of them the basic part of the persons who have received the status of refugees, natives of Afghanistan – 99, 5 % (the Newspaper constitutes: Focus. – 2009. – on April, 4th).

From all these categories of refugees to the state procedure of definition of the status of the refugee the Afghani refugees who have left the country have access only because there are operations. To other refugees who have been forced to leave the countries on political grounds, access to the state procedure legislatively is not closed, but government bodies do everything that the given refugees could not address and receive the status of the refugee in Republic Kazakhstan. 
Refugee problems can be divided into some kinds: residence permits reception; documentation of refugees; labour activity; resettlement in the third country, residence permits reception. There is a category of refugees who would wish to remain in Kazakhstan, but at official registration of papers of refugees require to bring the letter from embassy and a leaf of departure from the country of the residing that, naturally, for the refugee is impracticable and contradicts norms of international law. In this connection possibility of integration into local community for many refugees remains while an insoluble problem.  

Documentation of refugees. Some refugees have been forced to leave the country in haste and without the documents which are proving one's identity. Some live already enough long time in Kazakhstan and their documents have expired on period of validity. The given category of refugees cannot restore documents in any way as the authorities of Kazakhstan, according to the national migratory legislation, require of them to restore documents through embassies of the countries, thus, some refugees are in Republic Kazakhstan territory only with the certificates issued ASCR the United Nations. The given certificates under the legislation of Kazakhstan have no legal force, do not prove one's identity and is unique protect the refugee from ex-traditional issue. Given problems with documents only at refugees from Uzbekistan and Uigurs from China. Those refugees at whom has expired period of validity of national passports, could address behind reception of certificates of stateless persons, but besides, according to the legislation, the letter require of refugees from embassies and departure leaves, and refugees from Uzbekistan and Uigurs from China should have still on personal to the account about 13 000 US dollars.

 Labour activity. In the labour legislation of Kazakhstan it is underlined that the state policy of employment of the population is directed on maintenance of equal possibilities for citizens of Republic Kazakhstan, foreign citizens and the stateless persons constantly living in the country. Nevertheless, refugees from the states CIS for which there is no access to the state procedure of definition of the status of the refugee, have no right to work that forces them to work illegally in informal sector - in the markets and buildings. Refugees from China are in even more worst position, than refugees from the CIS countries as the majority of Uigurs of China, searching for a refuge, are in Kazakhstan even without temporary registration. The unique document confirming them a legal status, is the certificate of the refugee issued УВКБ the United Nations Organization which does not ensure a legal platform for work reception.

Resettlement in the third country. For the Uzbek refugees and Uigurs from China at present resettlement in the third country remains almost unique possibility somehow to adjust the life and to avoid prosecution threats. However questions with resettlement last in certain cases very long. There are categories of refugees which live for three-four years in intolerable conditions, waiting resettlements in the third countries. Considering that these refugees are not admitted to the state procedure of definition of the status of the refugee, they are forced to lead semi legal existence, living without passports, illegally working and constantly becoming victims of wrongful acts of law enforcement officers. 
10. What legislative or other measures have been accepted by the state-participant for protection of workers-migrants having and not having documents from unfair, directed on operation or a discrimination practice, first of all concerning realization of the economic, social and cultural rights?

Law RК from 12/31/2009 №235-IV «About ratification of the Convention on a legal status of workers-migrants and members of their families of the state-participants of the Commonwealth of Independent States» ratifies the Convention on a legal status of workers-migrants and members of their families of the state-participants of the Commonwealth of Independent States, signed in Kishinev on November, 14th, 2008 with the following clause: «the Republic Kazakhstan at application of positions of the paragraph of twelfth item 1 of article 7 and item 1 of article 13 of the present Convention will be guided by nationality legislation requests». 

However till now measures on ratification of the Convention of the United Nations Organization with the same name are not taken.

In this connection NGO recommend: to make changes and additions to Law RК «About refugees in RК», migratory and labour legislation RК which would allow the refugees who are in territory of Republic Kazakhstan to attend to legal labour activity and would improve possibilities of local integration of refugees.

11. The appeal to inform about realization and using the Strategy of gender equality for 2006-2016 and about concrete measures, which were fixed according to this Strategy. 

The joining of Kazakhstan to the important Conventions and Declarations of United Nations organization and other international organizations of women’s rights protection have not promoted the situation improvement in sphere of realization political human rights by women, negotiation implicit and open discrimination in this sphere. 

Inclusion women to political process of Kazakhstan is still difficult because of the stereotype, that the policy is only for men. For instance, organized by Feminist League of Almaty the examination of some statutory regulations affecting the elective system found out a lot of linguistic sexism (including Constitution articles about the elective system) making electors vote men. 

According to Common recommendation №5 of United Nations organization committee of liquidation the discrimination against women it is possible to fix special quotas in the Constitution or in one of the Laws, that all assigned commissions, committees, unions would consist no less than 40 % of the same gender people. United Nations organization Committee of discrimination liquidation about women in recommendations to Kazakhstan from 26.01.2001 suggests The Government to undertake creation of understanding of temporary special measures according to section 4(1) of the Convention about realization of these measures for increasing quantity of women in managing organs at all levels and all spheres. 

The Government of Kazakhstan has pronounced repeatedly the necessity of increasing women at all levels of making decisions. So in Government Decree of Kazakhstan from 19.07.1999 “About national measures plan of improvement of women situation in Kazakhstan” in the part “Women are in Authorities” in 2000 envisaged necessity to research quotas for participating of women representative and executive Authorities, political parties. And The Government of Kazakhstan has addressed against establishment of quotas repeatedly. 

Discrimination of women in political sphere must be prohibited in administrative legal regulations, for example some of them, which concern registration of political parties. For instance Kazakhstan law about political parties says that membership in political parties can not be limited depending on gender. Also the section 7 clause 2 of “ Kazakhstan law about political parties” from 15.17.2002 says: “in denomination of political party showing gender features are not allowed. Also term “gender features” is used in Kazakhstan legislation first time and in the context of this law it is not explained. Obviously using of term “gender features” in prohibitive context needs serious legal motivation. In opinion of non- governmental organizations of Kazakhstan such prohibition is not suitable international obligations of the country and the Constitution of Kazakhstan. 

Nongovernmental organization of Kazakhstan thinks that prohibition is unfounded and it must be cancelled, because rights and liberties of man and citizen can be limited in such extent in which it is necessary to protect the Constitution system protection of  public order, rights and liberties of man, health and morality of population (section 39 of the Constitution of Kazakhstan). The limitation of rights and liberties of citizen by political motives are not allowed at any case. Laws and other statutory legal regulations accepted that they infringe fixed by the Constitution rights and liberties of man and citizen are cancelled and are not allowed for using (section 74 of the Constitution of Kazakhstan).

On 08.12.2009 by the Parliament of Kazakhstan the Law “About  Government guarantees of equal rights and opportunities of men and women” №223-IV was passed. Directly the Law doesn’t allow the discrimination by gender feature, also it doesn’t fix concrete guarantees providing protection from possible infraction. 

In the sections 9-12 the Law defines the equality of men and women in the sphere of the following rights: the access to the Government service, in labour relations, in matrimonial relations and child-reading, in protection sphere of health, education and culture. However reasonable amendments are not altered in relevant laws: “About governmental service”, “About health marriage and family “, “About education”, the Code “about health of population and public health system”, Labour Code. 

The section 3, clause 7 of the Law defines: “Central executive authorities within their competence consider citizen addresses concerning family matters, non-observance of gender equality”. Actually this authority is National Commission of women affairs and family population policy under the President of Kazakhstan. But according to the clause 1 of the Provisions of National commission of women affairs and family population policy under the President of Kazakhstan this authority is consultative, and it is only in order in demanding auditing, requesting and receiving documents and information, directing an address for considering to right authority. Obviously the Commission does not have enforcement powers in taking concrete measures by citizen addresses. Also the Law does not show kinds of possible measures by results of considering of citizen addresses. In the Law other authorities considering citizen addresses are not defined, also there is not a protection mechanism of violation of equality rights. So the deficiency of effective institute and protection mechanisms of violation of  equality rights should be noted. 

Furthermore liability for infringement of this Law is not fixed, which would be regulated either in the Code “About administrative infractions” or in the Criminal Code of the Republic of Kazakhstan.

12. The appeal to give additional information about measures taking by the Government-participant for liquidation direct and implicit discrimination on the basic of gender about fixed rights in the Covenant; and for procuring that, men and women use economical, social and cultural rights in the basic of equality as by the Law, so by the practice. 
13. The appeal to show whether any temporary special measures were taken for the purpose of precipitation the achievement of equal execution of women’s and girls’ rights fixed in the covenant, and to inform about obtaining the progress about it, if they exist. 

12, 13. On 14.12.2009 the Law “About prevention of domestic Violence №214-IV was passed by the Parliament of Kazakhstan. In the Law there are expression definitions, including “domestic violence”, enforcement powers of commissions of women affairs and family demographic policy, on juvenile affairs, authorities of interior affairs, etc.

In the section 10 of the Law the such kinds of measures about prevention of domestic violence are fixed; pronouncement of protection notice for 10 nights, which can be elongated to 30 nights by an attorney (simultaneously this measure of protection is a prevention measure of domestic violence), adjudgement special demands to a person, who does domestic violence (the person must not : find out, follow, be visited, have oral and phone conversations, be contacted by other ways; get, keep, carry and use firearms and weapons; the court can give such obligations to this person: to visit the organs of interior affairs from once to three times a month), criminal and legal measures for complainant safety.

There is not separate section concerning criminal liability for domestic violence commitment neither in the Criminal Code nor in the Code of administrative infractions. 

If features of criminal Commitment are considered, relative to the suspect following measure of restraint can be used: recognizance not be leave. 

Such alteration is ended code of criminal and judicial practice, the section 144.

The Code about administrative infractions is completed by the section 86-1, considering administrative responsibility “ Disclosure of information about private life of the person, who is complainant of domestic violence” and mulctary punishment in10 monthly calculation index. 

But necessary changes are not altered in the Law of Kazakhstan “About education”, “About authorities of interior affairs”, the Code “About population health and population health system” (for example, about responsibility of medicine organization to inform about domestic violence facts relative to a victim coming to the medicine organization), the Code of Criminal and judicial practice (for example, about terms and order of petition consideration by the court about fixing special requirements to the person behavior, committed domestic violence).

Considering the record of applications about infractions and criminal acts done by authorities of interior affairs (the part of the information is secret and they are not recorded in the right way), considering high level of impunity of transgressors and offenders, considering red-tapery of doing right investigation there is not fast and effective mechanism of victim protection of domestic violence and realization of new Law. 

Foundations for using measures of domestic violence protection are applications of individual and juridical people, detection the fact of domestic violence or its effort by a policemen, and coming from authority material is not a foundation of information in mass media. 

The section 4.

According to the section 39 of Constitution of Kazakhstan limits of rights and liberties of man must be included in the laws, but not in other kinds of statutory legal regulations, and they are admitted in the case that it is necessary for protection of Constitutional system, perfection on public order, protection of rights and liberties of man, protection of health and population morality. 

The people, who are accepted incapable by the court have to keep the rule that the limit fixed by the Law is allowed, if the purposes will be shown. 

The previous Law of Kazakhstan “About mental health services and guarantees of citizen rights during its duration”, also as carrying into effect the Code of Kazakhstan “About health of population and health protection system” from 10.10.2009 does not contain the concrete list of rights, which are accepted to limit. They have to keep the section 3 clause 39 of the Constitution of Kazakhstan defining the rule, according to which the limit of rights and liberties of citizen are not allowed in any case:

1) By political motivations

2) Rights and liberties considering in clauses 10, 11, 13-15, 17, 19, 22, the section 2 clause 26 of the Constitution.

The following rights belong to it:

- right to a nationality;

- not let a citizen go to foreign country;

- recognition as a person before the law and protection of the rights and liberties by all ways including necessary defense except some of them, which contravene the law;

- access to courts of the rights and liberties;

- right to get qualified juridical consultation;

- equality of all people before the law and the court;

- the proscription of discrimination;

- the right to life;

- the right to private liberty;

- the right to inviolability of a person caliber, prohibition of tortures, violence, other cruel or degrading attitude and punishment;

- the right to show or not to show person’s nationality, party and religious affiliations;

- the right to use mother language and culture, to freedom of communication language, upbringing, education and creation;

- the right to liberty of conscience;

- property including the right to inherit.

This means if even the court fixes the guardian of a person in consequence of derangement or feeblemindedness, enumerated above rights are not limited. 

International standards concerning limits of rights and liberties of man are fixed in three main documents. Limits of rights and liberties of men fixed in laws of the country must be appropriate Syracuse principles of limitation and deviation from provisions of International covenant about civil and political rights (1985), Johannesburg principles (of national security, freedom of expression and access to information), Limburg principles of realizations of  International Covenant about economical, social and culture rights.

The clause 46 of Limburg principles explains, that “the section 4 was created for the right protection of individuals, but not to let the Government after limitations of these rights”.

The clause 47 Limburg principles ascertains, that “this section does not arrange alteration of rights limitation concerning corporeality or physical surviving of an individual, also the inviolability of the person”. 

The sense of Suracuse principles are confined to: 

1) Mention about absolute rights (prohibition of tortures, slavery, liberty of conscience and religious liberty, right to freedom from duress in consequence of incompetency to realize some agreement obligation, right to that, criminal responsibility is defined by positions of that legislation, which would be realized and used at the moment of committing the crime or default, except cases, when passed later legislation fixes less easy punishment, right to accept of juridical personality);

2) Consolidation valuables because of which it is possible to limit rights and liberties except absolute rights (public, national security, health and morality of population, rights and liberties of other people, rights and reputation of other people, rights limitation to public consideration of litigation);

3) Principles enumeration – distinctness justifiableness, legalness, ratability of limitation to legal purposes, limitations must be demanded relevant requirements of the Government and publicity.

4) To give the Government obligations to prove the relevancy of limitation.

So by international documents about rights and liberties of men main above mentioned rights must not be limited at any case, because they are absolute. 

Considering the legislation (interior) level, that is “ Limitation of realization of rights and liberties of citizen, connected with derangement it is true in the case if it is considered by the Law of Kazakhstan”. But this requirement was fixed in the section 1clause 5 acting before the Law “About mental health services and guarantees of citizen rights during its period of working”, there is a concrete prohibition: “The limitation of rights and liberties of people suffering from mental derangement are not conceded. 

It is possible if there are derangement, facts of being in dispensary observation at mental health organization of health protection authority or psychoneurological organizations of social protection of population or special teaching. People, who are guilty in such infractions, have responsibility according to the Law of Kazakhstan” – in the clause 3 of the same section.

If the first position from mentioned above is replaced to the section 1, clause 120 of present Code “About health of population and health protection system” (it has got a force since 10.10.2009), and the second one (the most important) is excluded, the section 4, clause 133 of the Code relative to addicted people to drugs says: “The limitation of rights and liberties of people addicted to grugs are true in the case of their having diagnose of drugs addiction, facts of being in dynamic observation at detoxication organizations except situations considering by laws of Kazakhstan”.

Accordingly we can see not equal attitude to people suffering from derangements in comparison with addicted people to drugs.

In other words there is legally possibility of derangement people discrimination in comparison with addicted people to drugs.

Mental health services work in the case of:

· Voluntary resort of a person with his agreement in the written forms

· Minor, also the person, who is recognized incapable by the court, mental health services is done with agreement of their legal representatives (1)

· Civil commitment .

Acting before the law of Kazakhstan “About mental health services and guarantees of citizen rights during its relieving” defined (at the present time this standard is abrogated): citizen of Kazakhstan or a person without citizenry is recognized incapable in consequence of derangement or feeblemindedness by the court with fix his guardian. The guardian fix causes limitation of his rights and liberties for his illness period according to the Law of Kazakhstan (the section 4, the clause 5 of the Law of Kazakhstan “About mental health services and guarantees of citizen rights during its relieving”). In the present Code of Kazakhstan “About population health and health protection system there is not this requirement.

1The section 116 of the Code of Kazakhstan “About health of population and health protection system ”
Actually even if there are not any standards mentioned above in the present Code, the consequence of guardian fixing of incapable person by the court because of derangement or feeblemindedness is the limitation of his rights and liberties.

Only incapable citizen according to the main Law of the country are deprived rights to vote and to be elected, to participate in republic referendum. (2) The citizen is recognized incapable by the judgment coming into force. Foundations for such recognition according to the section 26 of civil code of Kazakhstan (General part) are situations, when citizen because of his derangement or feeblemindedness can not understand meanings of his actions or manage them.

According to it  the person can be recognized incapable by court, and his guardian can be fixed (the section 1, the clause26 of   civil code of Kazakhstan). In the name of the citizen recognized incapable his  defensor  makes transactions (the section 2, the clause 26  civil code of Kazakhstan).


In the case of recovering or relevant health improvement of the incapable person the court recognizes him capable, after of which his guardian is cancelled (the section 3, the clause 26 of civil code  of Kazakhstan)


According to the section 302  of code of civil procedure  of  Kazakhstan the  litigation about citizen recognition incapable because of  his derangement, feeblemindedness or other ill mentality situation can be commenced in the court by the application of his family, close relatives (parents, children, brothers, sisters),it does not depend on his cohabitation, procurator, Child Protection services, psychiatric (psychoneurological) institution (the section 2, the clause 302 of code of civil procedure  )

The litigation  about  recognition  citizen capable or incapable is commenced for the purpose of  interests protection of capable, incapable person by guardian fixing (the section 3,the clause 302 of code of civil procedure  of Kazakhstan)


The application about recognition citizen capable or incapable                  is filed in the court by  citizen inhabitation, and if the person is put in psychiatric (psychoneurological) institution, the application is filed in the court by the address of  institution (the section 4,the clause of code of civil procedure  of  Kazakhstan).

2The part 3 of the section 33 of the Constitution of Kazakhstan 

The question about recognition citizen incapable because of his derangement or feeblemindedness depends on diagnosis of the derangement, which only a psychiatrist has right to make according to clinical disease, laboratory findings, impartial facts. It is important  to take into account that the diagnosis cannot be founded on lack of agreement  of citizen with accepted in publicity: moral, culture, political and religious  valuables, or it can be founded by other reasons, directly not connected with his mental health. (3)


Except pointed limitation of rights of incapable people, the constitution does not name them. We  also should take into consideration that, not all people suffering from derangement are incapable. 

In the section 117 of the code the limitation of doing  some individual and professional work items is defined.

 So with the right of the next recertification, the citizen temporary is recognized inapplicable because of his derangement to some individual and professional work items, also the works, which are connected with source of increased danger. 

The recognition of  incapable person is realized by health authorities created in special psychiatric organization, which has the license  and (or) the accreditation certificate for doing the examination. In the case of the l ash citizen agreement with the decision of the authorities, it can be appealed to a court.


The list of psychiatric contraindications for doing   some individual and professional work  items     is confirmed by the Government of  KAZAKHSTAN   and it is reconsidered inclusive of gathered experience  and scientific achievement no less frequently than once every five years.


Also the section 3,the clause 88 of the Code limits rights of people psychiatric derangement and derangement of sex-role identification, the consecutive sexuality.


Limitations of rights of people with mental derangement, contagious  disease of  tuberculosis, who are at forced treatment, can be connected with only necessity of  keeping routine of  arriving at special anti tuberculous organization. (4)

3 The part 2 the section 119of the Code of Kazakhstan “About health of population and health protection system ”

4 The part 1 the section 108 of the Code of Kazakhstan “About health of population and health protection system ”
The limitation of  people rights suffering from derangements, who have done  public dangerous acts, are allowed for getting of medical service, liberty  and personal security by the court decision  about  using medical measures of constraint.  (5) These measures are realized only in mental health institutions of health protection system in the form of:

1) ambulant involuntary observation and therapy at psychiatrist’s 

2) involuntary therapy in in-patient psychiatric facility of common type

3) involuntary therapy in in-patient psychiatric facility by special type.

4) involuntary therapy in- patient psychiatric facility by special type with intensive examination. 


In the last three  cases the people are recognized incapable of working  for the whole period at psychiatric facility.


It says, that it should  been considered as limitation of  absence of  patient rights for treatment and medicine  choice, agreement with him or abdication  while  surgical attack, blood and its components trans fusion and using aggressive approach  are  used for patients  only by the agreement by  written from. For patient suffering from derangement recognized incapable  by court and minors, surgical  attach, blood and its components transfusion and using aggressive approach are realized by agreements in the written form of  legal representatives. The agreement can be retracted, except  that cases, when medical  workers have already started the surgical attach by life indications, and it is impossible to stop it because of life and  health hazard of the patient. In the case, when the protraction of the surgical attack, blood and its components transfusion and using aggressive approach endanger the patient’s life, and to get the patient’s agreement or his legal representatives is impossible, the doctor or the council of physicians, which is succeeded by the patient’s  information or  his legal representatives about taken measures, makes decisions.


The requirement at the section 128 of  Kazakhstan  code.”About health population” regulating  rules about  release  avouches. (6)

5 The part 1 the section 121of the Code of Kazakhstan “About health of population and health protection system ”

6 the section 139 of the Code of Kazakhstan “About health of population and health protection system ”
About the limitation of the patient’s rights at psychiatric facility, including the right to protect the rights.


So the release from psychiatric facility is realized by 4 cases by following  foundations:


1) patient’s  recovering or improvement of  his mental state, when it is necessary future treatment of  the patient  at the facility; or termination  of observation or examination, which has been foundations for being at the facility;

2) personal application, application of the patient’s legal representative or by decision of attending doctor concerning the patient, voluntary being at psychiatric facility;

3) by conclusion of the council of psychiatrists concerning  the patient domiciled psychiatric facility by involuntary way;

4) only by court definition concerning the patient, who are used compulsory measures of medical character by the court definition.


“The patient, who is put in psychiatric facility voluntary, can be refused in release, if foundations for involuntary admission are defined according to the section 1,the clause 94 of the present Code. In that case questions about his being put in psychiatric facility, protraction of admission and release from the  facility are solved by the conclusion  the council of psychiatrists in that ways which are fixed by the sections 8-10, the clause 125” (7)

7. The section 125 of the Code of Kazakhstan “About health of population and health protection system”.8. A person’s stay in a psychiatric facility in a compulsory lasts only during the time of foundations keeping, by which the hospitalization realizes.9. The person, who is hospitalized in psychiatric facility in a compulsory way, during first 6 month must be certificated no less than once a month by the council of psychiatrists to solve the problem about hospitalization term. The hospitalization term over 6 month is realized by court decision on the basic of the appeal of psychiatrists in the order fixed by the legislation of Kazakhstan in sphere of health protection system. 10. The certification of the person hospitalized in a compulsory way, can be realized by the wish of the patient or his legal representative, an advocate. The person, who is hospitalized in a psychiatric facility by foundations considered by the clause 1, the section 94 of the present Code, has to get obligatory certification during 48 hours from the moment hospitalization by the council of psychiatrists at psychiatric organization, which makes decision about hospitalization foundation. If the hospitalization is accepted unfounded and the person does not want to stay at psychiatric facility, he has to get release immediately. 
Similar standard is allowed in the case, that there is “necessary” to keep a patient at a facility, leaving him in conditions of limitation of rights to liberty and personal security without real opportunities to appeal refuse about release.

The section 2,the clause  127 of KAZAKHSTAN  “About health of  population and health protection system ”defines rules to use measures of physical constraint and isolation in the case of involuntary admission and stay at psychiatric facility, defining such possibility as “only in the cases, forms and that period of time, when in the psychiatrist’s opinion it is impossible by other ways  to prevent acts of  domiciled person, who  constitutes a danger for himself and other people; and it is realized by constant control of medical staff. Forms and time of using measures of physical constraint and isolation are recorded in medical documents with the notification of his legal representative”. Also law enforcement officials have to help medical workers in the period of involuntary certification, involuntary admission; they have to provide safe conditions for the access to admissed person to examine him; also in the cases of endanger life and health of people from admissed person (a person, who is had to been admissed).

In the case of abuse of authority or medical personnel and law enforcement officials, the person, who is exposed using of measures of physical constraint and isolation, does not have guarantees keeping his rights including rights to respect human caliber, protection from tortures and other cruel or dishonouring treatment and punishment. Concerning last two rights it is necessary to point that standards have replaced from previous Law to new Code.

In contrast to healthy man, legal limitations of rights of mental patients exist: 

· In sphere of family relations in the period of conclusing of marriage (the clause 4, the section11 of Law of Kazakhstan “About marriage and family”: the marriage is not allowed between two people, if one of them is recognized incapable because of his derangement or feeblemindedness by the court) and marriage dissolution (the clause 2, the section 16 of Law of Kazakhstan “About marriage and family”: independent from married couple having common children of minority age, the marriage is discharded in civil registry office by the application of marital partners, if another one is accepted incapable by a court):

· In the period of realization of parental rights: considering a child’s interests, a court can make decision about limitation of parental rights by taking a child from parents (from one of them) without disqualifying their parental rights, if leaving a child with his parents is dangerous for him by circumanstances, independ from the parents (derangement) – the clause 1-2, the section 71 of Law of Kazakhstan “About marriage and family”. In this case the consequence of parental rights limitation is right forfeit to individual upbringing, benefits and public welfare payments for citizen, who have children (the clause 1, the section 72 pointed in the Law of Kazakhstan). Giving a child back is realized by court decision by civil complaint of one of parents in case, if there are not foundations to limit parental rights; 

· - in case of doption (the section 80 of the Law of Kazakhstan “About marriage and family; the list of illness by which a person must not adopt a child. The child can be guardian to a patronage, confirmed by the Government Decree of Kazakhstan from 24.06.1999. № 842);

· In sphere of property right (prohibition to give presents except usual presents, cost of which is not high than 10 monthly calculation index, fixed by legal regulations in the name of citizen accepted incapable) (the clause 1, the section 509 of Civil Code of Kazakhstan, The main part);

· Having right to elect and be elected (the clause 3, the section 33 of the Constitution of Kazakhstan);

· In sphere of the labour law (the section 39 of the Labour Code of Kazakhstan defines invalidity of employment agreement, which has concluded with the person accepted incapable;

· The section 58 of Labour Code of Kazakhstan as circumstances to stop employment agreement independent from wish of Parties, names the worker incapable by court decision, the result of which the worker does not have an opportunity to continue previous work).

The limitations can be divided to: 1) limitation of rights of a man and a mental patient; 2) limitation of obligations. The first kind of limitation consists the limitation of most widely recognized human rights and liberties in democratic legal state, and relative to limitation of rights of mental patients – for instance, limitations for professional activities. There are other limitations connected with having mental derangement, for instance, limitation for possession of a firearm. 

The second type of limitations consists limitation of fitness for military service. 

The problem is civil commitment to psychiatric facility, because in a compulsory way a person can be domicile on the basic on the conclusion of one of psychiatrists. During 48 hours since the admission the obligatory certification of the person must be done by the council of psychiatrists, which makes decision about foundation of admission. According to the clause 4, the section 9 of ICCPR every person, who is confined because of arrest or detention, has rights ti trial of a case in the court, that the court could issue decree immediately concerning legality of his detention and organize his release, if the detention is illegal. But in Kazakhstan questions about the civil commitment is considered by court in the only case, if patient has stayed in mental health organization for over 6 months. So the process of civil commitment is not appropriate international standards. In our opinion pointed terms for reconsideration of the decision about necessity of using of compulsory measures of medical character are long unfoundedly. According to the Code “About health of population and health protection system” (hereinafter – the Code) there are not any delimitations for keeping patients in a compulsory or voluntary ways, because any kinds of the patients can not go out of building of psychiatric facility easily. 

According to new Code about putting a person in psychiatric facility relatives of the person are not informed, also the procuracy is not informed about it. Such requirement used to be in previous Law of Kazakhstan “About mental health services and guarantees of citizen rights during its realizations”, which lost effect in connection with passing the Code in October 2009.

Also we are interested in the question of compulsory treatment, because it is important that the law defines guarantees of keeping rights and liberties of the man, who is this situation.

The definition of term “civil commitment” in the Code does not exist, although in the context of the Code it is used frequently. 

Also it is necessary to point, that a person can be put in medical institute by court decision for forensic and psychiatric examination. The Committee of United Nations is against tortures after consideration of the second periodic report of Kazakhstan. They worry, because foundations for decision about compulsory keeping suspects and people under investigation on the stage of prejudicial inquiry in medical institute for doing forensic psychiatric examination “are subjective, maximum duration of compulsory keeping in medical institute is not regulated in the legislation, also there are not any right guarantees to get information and protestation of methods of medical treatment or intervention”.

It is obvious, that: 

1) It is necessary to give a definition of the term “civil commitment” or delete the term changing it to “compulsory”; 

2) To bring The Criminal Code and the Code “About health of population and health protection system” in line with each other in the part of foundations for medical service and treatment without a person’s agreement;

3) To fix the requirement in the Code about necessity of compulsory admission only on the basic of court decision and to delete the case of urgent hospitalization based on the decision of one psychiatric;

4) It is necessary to emphasize the situation concretely, when the compulsory treatment finishes and the person is at the facility willfully.

5) It is important to fix terms, during of which a person can be at the facility in a compulsory order without court decision;

6) The access to psychiatric facility must be regulated by the same way, as the access to any medical facility by any illnesses;

7) It is necessary to match the Optional protocol with the Convention against tortures and the Declaration about rights and obligations of individuals, groups and organ of society; to encourage and protect most widely recognized human rights and main liberties, accepted by United Nations General Assembly in 1998 with national legislation of Kazakhstan and to create the national preventive mechanism, giving civil society the opportunity to realize public control of people’s rights keeping, which are in psychiatric facilities;

8) It seems founded recommendations of United Nations Committee against tortures about alterations to Code of criminal procedure of Kazakhstan to provide that, compulsory keeping suspects and people under investigation on the stage of prejudicial inquiry in medical institute for doing forensic psychiatric examination is used by court decision and objective criterions. The Government – participant should provide that duration of keeping is limited by the Law, and suspects and people under investigation have rights to get information and protestation of methods of medical treatment or intervention. (8)
8 Final observation of the United Nations Committee against tortures (CAT/C/SR.858). 
          
III. DEFINITE PROVISIONS OF PACTUM (clause 6-15)

Article 6

14.
Please advise if there were any legislative or other measures taken to provide equal opportunities for feminine employment. 

According to official data total feminine employment in healthcare, education, welfare activities and state administration makes up only 25.6% (state administration - 4.1%; education - 14,6%; healthcare and welfare - 6,9%). Remaining 74.6% women (comparison wise 88,2% men) are engaged in market sphere.

The share of women in the overall structure of working population over the past years closely reached to 50% (2005 - 48,9%, 2006 - 49,3%, 2007 - 49,6%). Based on 2008 figures the average share of entrepreneurs enterprises spearheaded by women made up 31,4% over Kazakhstan (in regions figures fluctuate from 5% in Kyzylorda oblast to 42% in Eastern Kazakhstan). However main field of feminine employment and business is agriculture (29,6%), trade (17,4%) and service sphere (15,4%), but not industry (8,4% - women, 15,7% - men) and construction (3,6% - women, 9,8% - men).

The population’s downfall of purchase ability typical for economical development in a crisis period reduced business activity in these spheres. However the anticrisis measures for 2009 did not envisage support of employment level in these spheres. And unfortunately there are no grounds to suppose that female employment will naturally embed in a mosaic of industrial-construction labor market. 

Rise of the employment competition escalated by crisis inevitably increases requirements to professional and labor mobility of applicants. At the same time according to official information of statistics bodies non-market human capital of women represented in household activity and child raising exceeds men’s by 46,8%. Accordingly, with great confidence it’s possible to forecast that specific of reproduction and traditional socio-cultural burden in a family as well as absence or lack of qualification impede women employment in these spheres. 

As for financial tools of business support, traditionally the majority of women business is limited with access to economical resources (real estate, land, credits etc). For instance, according to Ministry of Agriculture of Kazakhstan, only 2% of female heads of farms managed to get credits in 2008. 
It is well known that businesses led by women are small enterprises and entrepreneurships with timid fixed capital and working assets. Large companies and businesses able to fulfill credit and refinancing requirements of banks are, as a rule, headed by men. 

The Program of funding women entrepreneurship was accepted in 2009. Conducted analyses of the Program content aimed at allocation of means for microcrediting of women entrepreneurship in 2010-2014 unfortunately casts doubt on efficiency of planned measures. 

Firstly, from the beginning only microcrediting was envisaged. It’s obvious that the Program is aimed at rather extinct of women entrepreneurship than its full-fledge participation in implementation of amplified industrial-innovative development of Kazakhstan. 

Secondly, allocation of budget for this Program is more than timid: 400 million KZT for 5 years. 

Thirdly, the rate of return (14% per annum) is quite high for bolstering industry innovations (it’s not a commerce) to which the funding was actually aiming. Noteworthy that in the structure of the return rate more than 1/3 is a profit of attracted financial institutes (5%).

Thus, the sum of all afore mentioned facts allows to speak of unequal access to public resources for women and men. 

15.
Please advise of any other measures taken to fight discrimination of handicapped in terms of access to employment and efficacy of such measures, besides implementing a special quota for handicapped in accordance with the “Law on social protection of handicapped” of 13 April 2005. Provide updated statistical data on consequence of introducing the system of quotas (clause 17 of the report of participating state).

Executed Treaty on rights of handicapped of President’s Resolution No. 711 of the Republic of Kazakhstan of 11 December 2008 requires immediate ratification because sole signing of the Treaty, as practically shown, does not mean its implementation. 

Totally there are 388,7 thousand handicapped of all categories in Kazakhstan, including 211 thousand women, 49,1 thousand children under 16, 58,8 thousand handicapped from childhood. Over the past years there is a tendency of increase of number of handicapped over the initial handicap which signifies a low rehabilitation of the earlier diagnosed handicap. Moreover, the share of handicapped of active working age is constantly raising in the overall indices of initial handicap. 

Currently possibilities of handicapped people and their potential are not taken into account. To our mind, the system of support of handicapped should consist of two components: (1) targeted social assistance and (2) all possible assistance in employment for handicapped willing to and capable of working. 

Among problems faced by handicapped in Kazakhstan are the following groups of obstacles: 

· Difficulties of employment, discrimination of handicapped; 

· Limited education opportunities and satisfaction of socio-cultural demands; 

· Insufficient volume and low quality of healthcare services for medical rehabilitation of handicapped; 

· Absence of standard access to living, public and manufacturing buildings, objects of social infrastructure (access roads, ramps, pedestrian walks, special traffic lights, fixtures for wheelchairs and other);  

· Weak participation and detachment from public life of the country; infringement of civil rights.

Recommendations:

In labor:

· Assist in employment of handicapped by creating additional jobs through development of entrepreneurship , small and medium businesses, professional training and retraining of handicapped. 

· Create quoted jobs and specialized enterprises for handicapped. 

16.
Please provide information on employment in informal sectors of economy, including its scales and fields with large proportion of employees of informal sector, and of measures taken to provide access of such employees, especially senior citizens and women, to basic services and social protection.
There is a huge number of citizens in Kazakhstan which was integrated by the state into a group called “self-employed”, meaning people who work in markets, and earn living by accidental employment. The majority of such people do not pay social deductions and therefore breach of rights on welfare including social insurance is observed towards such people. 

 According to approximate estimates of specialists share of “self-employed” makes up to 30% of active working population. Taking into account that state bodies deliberately lower the level of minimal wage, minimal cost of living, minimal consumer basket it is possible to make conclusions about a hard socio-economical situation in the country when the majority of population is poor due to a social policy conducted by the state. 

17.
Please describe the situation with a long-term unemployment, in the first place in the regions with former heavy machinery industry in the northern part of the country. 
State statistics bodies present non objective picture on employment. Huge number of citizens is withheld with the right for employment. State service, especially in rural areas do not auspice the implementation of rights for labor which leads to an internal migration from country to cities. 

18.
Please evaluate whether a minimal wage provides acceptable level of living for workers and their families. What mechanism was created to control the observance of regulations of the minimal wage? 

The existing calculation of the minimal wage and the consumer basket in Kazakhstan does not provide sufficient living to the major part of the active working population. 

In addition the state bodies deliberately lower the estimations when forming the minimal wage, minimal cost of living, minimal consumer basket which indicates nonobservance of the right for a decent living. 

As of 01 July 2009 the minimal wage (MW) was set in the amount of 13 717 KZT or 91.4 USD (exchange rate 1 USD = 150 KZT).

The ecological coefficients of payments to the citizens of oil and gas regions are underestimated which leads to conflicts and unsanctioned meetings of oil and gas regions employees and inhabitants.

19.
Please describe concise measures taken (and achieved results if any) for eliminating inequality of wages between men and women, which still remains in some sectors in spite of a legal prohibition of the discrimination. Elaborate the meaning of the concept of "equal remuneration for equal labor ", described in section 7.2 of the “Labor Law” of the participating state. 
Convicted citizens in Kazakhstan are far-and-wide limited in their rights. Commonly met are cases of crummy salaries of convicts, which can not independently protect their rights and claim it from the employer. The reason for it is the fact that all three organizations for provision of employment for convicts are subdivisions of the Committee on criminal-execution system of the Ministry of Justice of Kazakhstan (CCES). Only one third of convicts is employed, and sentenced in colony-settlements are in 90-95% cases employed in organizations outside of the CCES.

Mass infringements of rights of labor-migrants are common: non-payment of salaries, forced and low-paid discriminative labor, cheating with payment and omitting of employment agreement execution, withdrawal of passports, and numerous cases of slavery etc.    

The labor code of Kazakhstan underlines that the state policy of employment is aimed at provision of equal opportunities for citizens of Kazakhstan, foreign citizens and people with no citizenship possessing status of permanent residents. Nevertheless, refuges from countries of CIS with no access to the state procedure of defining a status of refugee don’t have the right to work which forces them to illegal employment in an unofficial sector – in markets and constructions. 

20.
Please inform of the factors that provoked, observed over the past 5 years, industrial injuries in general and specifically the industrial injuries with lethal cases the dynamics of which depicted in the report of the participating state (see diagrams 1 and 2, pages 43 and 44). 
Conditions of work especially those with high requirements o work safety and hygiene are unobserved everywhere and chiefly in oil and gas (Karazhanbas, Zhanaozen and other), as well as in coal mines (Shakhtinsk, Abay, Saran). 

Obsolete equipment, nonobservance of safety procedures and safe work conditions in many companies of Kazakhstan lead to mass violations of rights of employees, their death, injury and incapability. 

Methane explosion took place on 11 January 2008 in “Abaiskaya” shaft, which is a part of steel concern Arcelor-Mittal. At the moment of explosion there were 191 people. 7 people died.  

Overnight from 12 to 13 Ocotber 2008 an accident took place in Satpayev at the shaft of “Kazakhmys”. As a result 5 people died. Lifted onto the surface they fell off the cage at the level minus 190 meters.

22.
Please explain what categories of servants the participant-state regards as workers of the “law-enforcement bodies” and whose rights of creating unions provided by article 8 of the Pactum is limited by the legislation. 
Constitutional ban on creating unions by the workers of the law-enforcement bodies resulted in their social weakness – low salaries, absence of shelter and extra pay for harmful conditions, non-payment of entitled pays for working in night time, days off and holidays in accordance with Labor code.
Widespread the fact of hindering the activity of independent unions by the state bodies. Authorities encourages only activity of official national federations and confederations of unions which are entirely dependant of the state in their decisions. This results in the fact that such important civil institutes as unions are undeveloped and their role is restricted to minimum. 

Authorities do not permit strikes. In cases of unsanctioned strikes it is not the usual practice that conciliation committees are formed in order to reach compromise. 

For instance, striking workers of Zhanaozen in March 2010 (the strike has last for 19 days) demanded direct negotiations with “Samruk_Kazyna fund” and the Government of Kazakhstan with participation of the representative of the regional independent union “Aktau”, the chairman of which is Mr. Umbetov Mukhtar.

The press-releases of Zhanaozen strikers who disagreed with work conditions at the oil company stated that the chairman of the union is appointed by the administration of the company, workers are forced to sign a collective agreement and an additional agreement to their employment agreement. 

The Zhanaozen strike of oil workers in March 2010 was considered illegal by court and only regular negotiators among the simple workers were brought to an administrative action for “illegal striking”. Unpunished remained main originators, for example, the chairman of the official union of JSC “Exploration and extraction KazMunayGas”, Mr. Ibagarov.
23.
Please provide detail information about social allowances for handicapped (clause 24 of the report of the state-participant), unemployed and people engaged in informal sector.
Handicapped people are the most vulnerable group of poor population from the point of multi-aspect definition of poverty (i.e. from the point of view of possibilities of human potential development). The risk of poverty among handicapped is mostly high. First of all, due to limited life activity because of physical or mental disability, meaning limited possibilities to satisfy basic personal demands. Secondly, handicapped in Kazakhstan are more limited comparing to other groups of population in terms of access to a public and political life, education, socio-cultural services. 

Although the social support and protection of handicapped in Kazakhstan as well as provision of equal opportunities in fulfilling economical, political and other rights and freedoms are guaranteed by the Constitution and legal acts, the negligence to handicapped and their problems, largely remained from the Soviet time,  still takes place in society and authorities. 

Inattention and negligence to handicapped resulted in the fact that there is no even a precise figure of how many people with disabilities are in Kazakhstan. The data of the Ministry of Labor and Social Protection which accounts the number of handicapped as 388 thousand (3,5% of the population) does not coincide with the reality. According to experts estimates the real number of handicapped is bigger and reaches 10-12 % of the total number of population. This is because mentally disabled people and children with retarded development are not categorized as handicapped. 

Thus, it is a frequent fact when people with mental disabilities (not necessarily lonely) live in mental hospitals with no identity and lost identification documents. Withthout identification such a person can not obtain a status of handicapped and therefore can not get social allowance. Medical organization in accordance with the Code “Nation’s healthcare and healthcare system” must protect the rights and freedoms of such citizens. Moreover, each case of admitting a patient to a mental hospital must be reported to police which is not the case in each of 16 regions of Kazakhstan. For instance, a woman has been living for 13 years in a Medical Center for Mental Problems in Astana with no identification document. There about 10 patients of this kind only in this hospital.

There is a severe issue with cancer diseases in Kazakhstan. In particular with treatment of leukemia. The only center for treatment of leukemia for 70 patients is located in Almaty under the Pediatric Institute. Acutely sick children are forced to receive treatment while lying on couches in corridors because of lack of space. Standards of treatment in children oncology in the world are changing, new ways of treatment are used. However in Kazakhstan children are treated by old German protocols with no choice of receiving a second opinion or consult a doctor from a different clinic. Bone-marrow transplantation is not carried out. Children requiring such surgery are kept in a waitlist for funding whereas there is no time for waiting. There is no first-hand information on children with oncological diseases and on children mortality. 

The problem with blood donorship. Donors receive miserable compensation. There is no blood beaming equipment. Practically all children with leukemia catch hepatitis B and C while receiving treatment. 

In December 2009 a scandal occurred involving mothers of oncologically cick children who claimed on press-conferences in Astana and Almaty that their children were infected with virus hepatitis while conducting blood transfusion. The results of examination of the Pediatric Institute and the Republic Blood center were not unveiled and the Ministry of Healthcare accused parents of lie. 

Till today the source of hepatitis virus infection of 106 children sick with leukemia is not revealed. The issue of medical provision also remains open although the Government of Kazakhstan allocated 5 billion KZT (see Appendix. Parents appeal to the President).

24.
Which measures have been taken by the state-participant to provide receipt of social allowances by children living in orphanages and other relevant establishments with no delays and in full. 
Answering the question no. 24 the Government indicates the norms of the national legislation which is in chapters of cases are simply ignored because frequent cases when children living in orphanages and other relevant establishments do not receive benefits provided by the social welfare in full and without delays. As such during a monitoring of the mental hospital of Astana in December 2009 an underage K appealed to a lawyer of the branch of Kazakhstani international bureau on human rights and observance of justice who after a month since his admission had no basic hygiene belongings (toothbrush, toothpaste, soap), second pairs of clothes, money (stipend). This happened because the professional lyceum no. 6 of Astana did not take care of his material supply.

Mass actions of graduates of orphanages in Urask were recorded when discharged children barely had living means. By law graduates of orphanages are supposed to be supplied with housing, however the majority remains with no shelter. There was a case of an orphanage graduate Anatoliy Romanov in Uralsk who climbed a tree in front of the Akimat (mayors office) in protest of unsolved housing issue. 

Violations of rights of children staying on the state supply are also noticed. News ob “Kazakhstan” TV channel of 19 March 2010 covered a story of handicapped children living in orphanage of Shchuchinsk whose money allowances were spent on procurement of cleaning agents and petrol. (see Appendix). 

29. Please, give an information about numbers of children, who live in orphanage, and report about any measures, which were accepted for their defense, in particular children, who are transmitted on home-nursing education or are covered by other forms of the alternative system in families, and also children and teenagers deprived of the family environment.

In the answer to a question № 29, Government marks about numbers of actions for development of family forms of the system of children-orphans and children without parental support. 

It is meanwhile, important to note necessity of problem decision of maintenance with kindergartens. For example, on Radio Azattyk messages (March, 2010), « There is, in village Aktau of the Karaganda area with the population of 10 thousand persons one kindergarten functions only. But also it because of prolonged repair works not at the full capacity».
33. Please, present statistical data and other information in breakdown on regions about sufficiency and availability of housing accommodation, in particular about in what measure the sufficient housing accommodation is accessible to the communities, removed with the economic point of view.

In the Remark of the general order №4 Committees of the United Nations Organization on economic, social and cultural rights are pointed out numbers of factors for definition «sufficient housing accommodation». In particular availability from the point of view of costs is stipulated. On international standards «financial charges of any person or the housekeeping, connected with housing accommodation, should be such size that occurrence and satisfaction of other basic needs were not threatened and did not face obstacles. Governments-participants should take steps for the purpose maintenance of such position that the share of charges connected with housing accommodation, as a whole was proportionate to the size of incomes».

In Kazakhstan share of charge for housing accommodation continues to remain very high. Especially such position is shown by a situation in mortgage credit lending sphere.

Banks in Kazakhstan grant a real estate on high percent, percent on many real estates constitute from 14 % to 19 %, sometimes and more.

Because of that the amount of commission of banks under hypothecary contracts is high; many borrowers are hindered to pay monthly payments on hypothecary loans, even provided that citizens limit themselves in acquisition of necessary meal and medicines. 

People with the limited possibilities at all do not presume to hope to themselves to receive housing accommodation within the limits of mortgage credit lending. Incomes of the households having invalids, do not allow receiving the real estate loan because of the small sizes of social benefits.

High interest rates of banks on real estates, i.e. a high share of charges connected with housing accommodation, unlike size of incomes of many households, instead of the economic crisis is a principal cause of that thousand inhabitants of Kazakhstan have appeared in the ranks of problem borrowers. 

Meanwhile and the world economic crisis also has revealed a number of defects of mortgage credit lending in Kazakhstan.

Many households of Kazakhstan which has taken real estates in a speculative rise in prices for housing accommodation in 2005 – 2007, already in an economic crisis could not pay them.

Actions of state structures on overcoming of hypothecary crisis in Kazakhstan had unilateral character – the state has supported the financial organizations and citizens not having the indebtedness, having ignored problems of many citizens of Kazakhstan, appeared financially ins In particular, Participatory action plan of Government RK and Agency of regulation and supervision of a financial market and the financial organizations on economy and financial system stabilization on 2009 – 2010 (further - the Anti-recessionary program) provided support only a separate national group (civil servants and workers of government enterprises) in the presence of certain conditions.

Absence of the indebtedness under a bank loan was one of criteria for refunding of a bank loan. Nongovernmental organizations of Kazakhstan about it express bewilderment: the anti-recessionary program of government RK has kept in private the problem borrower with financial institutions.

Banks of Kazakhstan have ignored the recommendation of Agency RK about regulation and supervision of a financial market and the financial organizations (further - Agency), namely: to write off the fine for a delay in repayment of the loan indebtedness, granting of the real period of delay, and also many other things.

Moreover, receiving grants from the state, banks of the second level made active giving of statements of claim in courts with requests about prescheduled collection of the indebtedness under bank loans. Only - ОО «the Institute of democracy and human rights» for 2009 have addressed to one human rights organization of 30 households with the request to grant their interests in courts of Kazakhstan on indebtedness legal actions for recovery in bank loans.

Government RK, referring to contractual relations between bank and its clients, has not reacted in any way to a heavy economic situation of the citizens paying the big percent under hypothecary loans. The government has declared that if agreements are signed by the parties they are considered as prisoners on mutual consent of the parties and at occurrence of any disagreements disputes should be allowed by judicial means.

Problem borrowers also cannot find protection of the rights in courts of Kazakhstan. Courts, proceeding from formal interpretation of occurrence of the rights and responsibilities at the conclusion of the bank agreement, bear decisions on collection of millions tenge, and without having established true in court.

The analysis of tens civil cases on recovery of a sum of indebtedness show that in courts of Kazakhstan complete and objective research of facts of the case is not ensured. For example, the borrower of joint-stock company "Kazkommertsbank" N a year later after drawing upon a credit was ill hard  (a cancer of 4 degrees), in 2 years he died. Despite this joint-stock company "Kazkommertsbank" requires settlement of all indebtedness of the spouse, son of borrower and declare possible realization of dwelling of the borrower. Citizen А, who is the borrower of joint - stock company «Temirbank» as a result of a fire, has lost unique housing accommodation and, despite these circumstances, she is obliged by a court of Saryarkinsky area, Astana city to find means for settlement of all indebtedness before bank. Joint-stock company "Kazkommertsbank" has addressed to court with the claim to К about indebtedness collection in spite of the fact that she is in a maternity leave and receives only the allowance on care of the child. Citizen K has declared readiness to transfer received allowances in favour of debt servicing, however the court has passed the decision on collection of a full amount of the indebtedness before bank that involves realization of unique housing accommodation.

According to the international obligations Kazakhstan should create for groups which are in adverse position, complete and stable access to an adequate available housing. 

Though by the legislation on housing relations of the person with the limited possibilities have the prime right to receptions of housing accommodation from the state available housing, this right turns to the responsibility to stand in a queue for years for housing accommodation reception.

According to the analysis of inquiries of the authorized body about movement of turns at addressed behind consultations in human rights organization, on the average such persons can receive housing accommodation during 18 – 25 years and as it is not sad turn basically move ahead on a cause of death of those who costs in turn, instead of at the expense of housing accommodation allocation.

Advancement within the limits of turn causes many censures from outside citizens and nongovernmental organizations. Absence of a transparency by housing accommodation granting creates a fertile field for corruption and other infringements of rights and legitimate interests of households.

Throughout several years the public requires of authorized bodies RK to hang out the list of turns on housing accommodation receptions on the Internet that each could see advancement of the turn, but state structures, in words fighting for electronic clerical work and even on the electronic government, till now save opaque methods by housing accommodation granting.

As a result of it, even that small amount of housing accommodation constructed within the limits of a government program, comes into the hands of persons who under the law cannot apply for dwelling from the state fund.

People with the limited possibilities cannot receive also rent housing accommodation constructed at the expense of the means allocated from the republican budget on a returnable basis, to local executive powers of areas Astana and Almaty.

The housing accommodation constructed at the expense of means allocated from republican budget on a returnable basis, is granted categories of citizens according to Law RК «About housing building savings in Republic Kazakhstan» and rules of realization of the housing accommodation, approved by Government RK.

According to the international obligations of Kazakhstan needs aged should be priorities at housing accommodation allocation, children, invalids, is incurable the patients infected with a HIV, persons with significant frustration of health, insane persons, victims of acts of nature and the persons living in territories of acts of nature subject to risk. 

However in priority categories on granting of rent housing accommodation by Government RK are advanced only for: the young families having children; civil servants; workers of official bodies and the enterprises, not being civil servants.

Absence of the concrete answer to the request of Committee on the economic, social and cultural rights to present statistical data and other information in breakdown on regions about sufficiency and availability of housing accommodation, in particular about in what measure sufficient housing accommodation is accessible to communities, distant  from the economic point of view, is an indicator not only absence of statistical data, but also absence of concrete measures on maintenance with housing accommodation of persons with the limited possibilities. 

Human rights organizations consider that a housing construction Government program in Republic Kazakhstan for 2008-2010 years, and also administration bills offered by the Government will not lead to change of a situation with availability of housing accommodation to persons with the limited possibilities.

In 2007-2010 years, in Kazakhstan mass character was acquired by brazen violations of the rights of citizens in sphere of share building.

In Kazakhstan relations between shareholders and builders are regulated by the Civil Code and Law RК «About individual share in housing construction» (further – the Law on individual share). The law on individual share does not extend on the objects which construction permit has been issued to 1 January 2007 year.  Because the legislator has not given a retroactive effect to statutory provisions about the individual share, many problem Kazakhstan construction firms (Open Company "ABK-5", "Kuat", "Aljansstrojinvest", "Sert", etc.) could avoid necessity of reception of the license for attraction of money of shareholders.

As a result of no-purpose draught on funds of shareholders by chiefs of the largest Kazakhstan construction firms building of set of residential buildings was tightened for years that is infringement of rights of citizens on sufficient dwelling.

The Kazakhstan law-enforcement agencies suppose impunity of chiefs of construction firms. In Kazakhstan imperfection of the legislation in sphere of building and the inadequate control over activity of builders has allowed various criminal elements, by false pretences and frauds to pirate the big money resources of households which intended on housing accommodation acquisitions.

In a speculative rise in prices for housing accommodation, an investment in building was a compulsory measure for many households, owing to absence of possibility to acquire ready housing accommodation.

The failure of volumes of building with individual share of citizens became crisis display in housing sphere. Many building objects stand not finished. Crisis in share building has according to official figures concerned about 35 000 households.

The main problem of shareholders – housing accommodation acquisition remains unsolved. The citizens-participants who have suffered from crimes of share building on the one hand, cannot receive the housing accommodation, and with other - cannot return committed facilities. Hostages of a negligence of state structures and criminal actions of swindlers are, in particular, shareholders of Open Company "ABK-5" of cottage small town "Nauryz". Representatives of state structures who logically should stand on protection of civil laws of persons, do not wish to recognize shareholders of Open Company "ABK-5" as shareholders since for the purpose to duck out the director of Open Company "ABK-5" B named individual share agreements, the prisoner with shareholders, the agreement of the building contract.

Thus representatives of state structures incorrectly treat legislation РК. According to item 658 of Civil code РК, at the agreement of the building contract the customer of building is obliged to grant the builder for building the land lot. Land for building of cottage small town "Nauryz" of Open Company "ABK-5" has granted city administration cities of Astana, instead of citizens.
34. Concerning the report of the state-participant of a bill mentioned in item 26 on modification of the legislation in the field of the state housing construction the request to present the updated information on a condition of this administration bill and to inform on what category of the population will receive benefit from entering of such changes.

Absence of a transparency at discussion of various administration bills leads to that many accepted rules of law or do not work, or on the contrary, worsen position of citizens. 

The projects of Laws developed by Government RK "About entering of additions and changes into some acts of Republic Kazakhstan concerning housing-and-municipal spheres", "About modification and additions in some acts of Republic Kazakhstan concerning individual share in housing construction" widely were not discussed also company is not informed on them.
35. The request to present the detailed information on cases of violent evictions scales of homelessness and number of inhabitants of the urban slums living in inadequate living conditions.

The Commission of Human Rights in the resolution 1993/77 qualified compulsory evictions as one of gross violations of human rights, and in particular the rights to sufficient dwelling. (Report on compulsory evictions in Kazakhstan).

The most universal interpretation of sphere of protection against compulsory evictions was developed by Committee on the economic social and cultural rights in the Remark of the general order №7 accepted in 1997year.

The remark №7 confirms position that compulsory evictions are breaches of law on sufficient dwelling, and also «in connection with coherence and interdependence of all human rights compulsory evictions in many cases lead to infringement of other human rights».

However by Kazakhstan as a whole are not ensured both in the legislation, and in enforcement operation to practice proper measures on protection of the right to sufficient dwelling and protection against compulsory evictions according to the international standards.

In the Constitution context the tendency which consists that housing accommodation prevails, the earth and other property are considered, first of all, as the market goods, instead of as the human rights requiring of special protection first of all of the vulnerable population and consideration of housing accommodation as public good.

In the legislation of Kazakhstan are absent: an interdiction of compulsory evictions and protection against compulsory evictions; concepts «compulsory eviction», «is right not to be exposed to compulsory eviction», «a leave to defend from compulsory eviction» «prohibition of compulsory evictions» and others.

Item 68-1 of Law RК «About final process and the status of legal executives», establishing possibility of enforcement of a court decision about eviction contradicts the international obligations of Kazakhstan - to Main principles of the United Nations Organization and the directives, concerning evictions and moving for development reasons (A/HRC/4/18).

In article 22 of the given document evictions which will not be adjusted with the international obligations in the field of human rights are forbidden. For example, eviction can be recognized by justified if it is a question of land reform or redistribution of land in favour of vulnerable or wretched persons, groups or communities. «The states should apply corresponding civil or criminal sanctions against any state or private subjects or the persons who are under their jurisdiction who conduct evictions not in full accordance with applicable rules of law or the international standards in the field of human rights. The states should ensure adequate and effective legal or other corresponding protection frames to all to those who became or risks becoming a victim of compulsory eviction or tries to be protected from it».

Though in the Standard decree of Constitutional Council RK №6 from 5 November 2009 year « About official interpretation of norms of article 4 of Constitution RК with reference to an order of performance of decisions of the international organizations and their bodies »it is told that« along with international treaties norms are carried to the law in force of Kazakhstan «other obligations of Republic» (item 1 of article 4 of the Constitution) also. The Constitutional Council believes that other obligations can arise as within the limits of international treaties generating them, acting as their constituents, either logic substantial (material) or organizational (remedial) continuations, and is independent, out of international treaties. The first, at observance of the conditions stated in the present standard decree can acquire legal properties of the ratified international treaty » (citation), authorities RK refuse to accept conditions indicated in Supervising principles, referring to its recommendational character.

Thus, now the state Kazakhstan, having a direct commitment to take such legislative and political measures which are necessary for protection against compulsory evictions, infringes upon it and even is the basic initiator of compulsory evictions.

By consideration of statements of claim about eviction frequently are not considered not only the international norms, but also the rights and interests of third persons.

One of examples of infringement of international norms in Astana is eviction by legal executives Mrs. Т, mothers of two children. Referring to a court decision of Almaty area of Astana from 15 October 2009 year, initiated ХОЗУ Parliament RK, legal executives of 25 March 2010 year have violently ejected together with mother of the small child to whom it was executed only 4 (four) months and he was born already after a court decision. Tragedy of a situation that the initiator of compulsory eviction of mother is structural division of Parliament RK which ratified not only International pacts, but also the Convention on the rights of the child, the Convention on liquidation of all forms of discrimination concerning women and other international legal documents. According to human rights organizations, compulsory eviction of the newborn child is a brutal kind of the circulation, and 44/25 General Assemblies from 20 November 1989 year contradict article 37 of the Convention on the rights of the child, the accepted resolution Which states, that any child has not been subjected to tortures or kinds of the circulation others severe, brutal or degrading dignity or punishments.

Absence of the answer to a question №35 Committees from outside state structures visually shows an item of Kazakhstan in questions of compulsory evictions. It the state recognizes that the state does not keep account cases of compulsory evictions, and opposite, actively pursues a policy of compulsory evictions counter to the international obligations.
Article 12.

Population health is one of primary factors of maintenance of national security of republic. Illnesses of nervous system and mental disorders take the second (25, 3 % in 2008, 24, 4 % in 2007) and the third place (11, 8 % in 2008, 13, 0 % in 2007 year), accordingly, in hierarchy of physical inability.

The Code of Republic Kazakhstan since 18 September 2009 year №193-4 «About health of the people and public health services system» is published in the newspaper «Kazakhstan truth» in 29 September 2009 year, installed in  10 October 2009 year.

With purposes of realization of President RK Decree since 18 June 2009 year № 827 «About state planning system in Republic Kazakhstan», President's letters of N.A. Nazarbaeva, He is a president of Republic Kazakhstan. To the people of Kazakhstan since 28 January 2010 year «New decade – new economic lifting – new possibilities of Kazakhstan», Ministry of Health RK is developed the project of the Government program of development of public health services of Republic Kazakhstan for 2011-2015 years.

In the given Project introduction with 1 January 2010 of Uniform national system of public health services in which frameworks financing stationary and unstable medical aid is centralized is provided. Further centralization of financing of the primary medico sanitary, advisory-diagnostic help, and also stationary medical aid is planned at infectious, mental diseases and tuberculosis.

Necessity of perfection is marked:

- Approaches to preventive maintenance of diseases, development screening researches and stimulation HSL, international standards assuming introduction and effective approaches to dispensary to supervision over patients with various chronic diseases, working out and introduction of protocols and conducting standards dispensary supervision; perfection of techniques dispensary supervision over chronic patients, home nursing (on the basic diseases, including psychiatric illnesses …);

- Diagnostics, treatments and rehabilitations of the basic (is social-significant) diseases; working out and introduction of comprehensive programs of diagnostics and treatment of the basic (is social-significant) diseases, introduction of the international standards, protocols and techniques of diagnostics and treatment of the basic is social-significant diseases, including …, psychiatric frustration is planned...

- Rehabilitations of the basic (is social-significant) diseases through introduction of the international standards and techniques of rehabilitation of patients with is social-significant diseases (medical, social, psychological rehabilitation).

The right to health protection is advanced in item 1 of item 29 of Constitution RК. Besides, the right to health protection is advanced in documents of conceptual and program character: in the Government program of reforming and development of public health services RК for 2005-2010 years, the Strategic plan of Ministry of Health RK for 2009-2011years.

Thus, guaranteed volume of medical aid, statutory is free of charge only that is approved in item 2 of the same article. Important, that fact is represented that the right of health protection in full concerns only citizens of Republic Kazakhstan, instead of to foreigners and stateless persons. This question is allowed in item 5 of item 88 of Code RК «About health of the people and public health services system» according to which it is guaranteed to foreigners and the stateless persons who are in territory of Republic Kazakhstan, the right to reception of the guaranteed volume of free medical aid at the sharp diseases representing danger to associates, according to the list advanced by Government RK if other is not provided by the international treaties ratified RК. Mental diseases according to the List approved by Governmental order RК since 30 March 2000 year №468 are carried to number of diseases socially significant, representing danger to associates. Accordingly, all persons, suffering mental disorders, including not citizens, should receive the guaranteed volume of free medical aid.

In Code item 4 17 principles according to which the state policy in the field of public health services is conducted are indicated. It is obviously necessary to name separate of them:

1) Maintenance of equality of the rights of citizens on reception of safe, effective and qualitative medical aid …;

4) Maintenance of the guaranteed volume of free medical aid …;

6) Availability of medical aid …;

14) Sharing of public associations in maintenance of the rights of citizens on health protection;

15) Social directivity the public health services, directed on satisfaction of requirements, needs of the population and improvement of quality of life …;

17) Reference of health of the population, safety, efficiency and quality of medical products to factors of maintenance of national security.

On the indicated principles of equality, availability the state policy in the field of public health services should be based. However, as have shown results of the monitoring conducted by branch KIOHR and LO in Astana, psychiatric facilities are financed by a residual principle that observance of other rights and freedom should influence conditions of stay in them of patients.

The analysis of the problems revealed during monitoring shows to one of main causes of infringements of rights of the persons, suffering mental disorders – discrimination. One of positions of the Principle of I Principles of protection of mentally sick persons and improvement of the psychiatric help (17 December 1991 year) is bar of claim by lapse of time of any discrimination on the basis of a mental disease. Discrimination according to this international document means «any difference, an exception or the preference which consequence is cancellation or difficulty of equal use of the rights». The Special measures accepted exclusively for the purpose of protection of the rights or improvement of position of mentally sick persons, are not considered as the discrimination. Discrimination does not include any difference, an exception or the preference which is carried out according to Principles and necessary for protection of human rights of mentally sick person or other persons.

Discrimination is shown, since conditions of the contents and finishing the relation of the state, company to the persons, suffering mental disorders.

Besides other, discrimination is in essence advanced and in the order the Code. So, for example, at realization of clinical researches medical influence technologies, pharmacological and medical products on sick of mental disorders unlike other 4 categories of the citizens named in item 9 of article 180 of Code RК «About health of the people and public health services system». In the indicated norm the interdiction on «realization of clinical researches of medical technologies, pharmacological and medical products contains on: 1) the minors who do not have legal representatives; 2) pregnant women, except for cases if clinical researches of medical technologies and the medical products intended for pregnant women when necessary information can be received only at clinical researches on pregnant women are carried out and when the risk of drawing of harm to the pregnant woman and a fetus is completely excluded; 3) military men; 4) the persons who are enduring the punishment in the places of confinement, and the persons containing in temporary detention facilities and in trial centers; 5) the persons recognized as court incapacitated, except for clinical researches of medical technologies and medical products, the mental disorders (diseases) intended for treatment, on sick of mental disorders (diseases) ».

In documents of the worldwide organization of public health services the patient is advanced as «the healthy or sick consumer of medical services». Therefore healthy or sick – it is the consumer of medical services, and on both of them norms about the rights of patients, including the right to failure of medical aid (in articles 91, 92 Codes) extend.

It would be clear, if in the Code difference from clinical researches (conducted only on the person - the patient or the volunteer from its written informed consent, and on the minor – only has been advanced:) from the written informed consent of its legal representatives, after reception of positive results on animals, official registration of papers about life insurance and health of patients participating in researches and volunteers, and also with an ethical estimation of materials of researches), intended for treatment from not intended, body, competent on an establishment of mission of clinical researches and an order of an establishment of such mission.

Subparagraph №12 and №13 of article №180 of the Code it is established that the permission to realization of clinical researches and application of new methods of diagnostics, treatment and medical rehabilitation issues the authorized body, as well as the standard of realization of clinical researches (item 10 of item 180 of the Code).

Condition for issue of such permissions is conformity of already conducted clinical researches to requests of the standards based on demonstrative medicine and approved by the authorized body and state structures within their competence.

The order of realization of researches and experiments is established by the authorized body that is advanced in item 11 of article 180 of Code RK.

In this case there are well-founded doubts in the equal relation to mentally sick (for example, unlike the pregnant women advanced in item№ 2 with clarification «when the necessary information can be received only at clinical researches on pregnant women and when the risk of drawing of harm to the pregnant woman and a fruit» is completely excluded).

The given circumstance contradicts along with item 1 of item 2 (equality) of the International pact about civil and the political rights, ratified by Republic Kazakhstan of 28 November 2005 year (has become effective 24 April 2006 year), as well article № 7 (about an interdiction to subject to medical and scientific experiences of people without their consent).

Item 15 of the Principle 11 forbids realization of clinical experiences and application of experimental methods of treatment concerning any patient without its realized consent. The exception is constituted by cases when the patient not in a condition to give the realized consent, but in that case there should be a permission of the competent independent supervising body specially created for this purpose. In item 11 of item 180 of the Code it is a question of the authorized body which can in essence, not be created especially for the purpose issues of permissions to realization of clinical experiences and application of experimental methods of treatment, supervising and independent simultaneously.

Along with  rights to health protection named above and granting of the guaranteed volume of free medical aid, equality, the state guarantees to citizens: equal access to medical aid, quality of medical aid, availability, quality, efficiency and safety of medical products, realization of actions for preventive maintenance of diseases, to formation of a healthy way of life and a healthy food, inviolability of a private life, preservation of the data constituting medical secret, freedom of a reproductive choice, protection of reproductive health and observance of the reproductive rights, sanitary-and-epidemiologic, ecological well-being and radiating safety. However, according to results of monitoring, infringements of rights of patients on availability (there is no choice of medicines, as well as specialized drugstores) take place, Quality, efficiency and safety (many patients, both hospitals, and clinics, marked by-effects from accepted medicines).

1. Footnotes:

2. Principles of protection of mentally sick persons and improvement of the psychiatric help since 17 December 1991 year;

3. Article 87 of Code RК «About health of the people and public health services system».

Rather interesting the circumstance at which the persons sick of an alcoholism, a narcotize and glue sniffing, have the right to reception of the information on the rights is represented, and suffering mental disorders – it are deprived by the new Code (at least, all patients have this right, but it does not register as that in the article about the laws of persons, suffering mental disorders) while item 2 of item 5 before the operating Law «About the psychiatric help and warranties of the rights of citizens at its rendering» it fixed.

Earlier the law in force also established also other rights which are not present in the Code: «to meet the cleric alone, to execute religious practices, to observe religious canons», «to address directly to the head physician or managing branch concerning observance of the rights», etc.

The psychiatric help includes preventive maintenance of mental disorders (diseases), inspection of mental health of citizens, diagnostics of mental infringements, treatment, care and medico-social rehabilitation of the persons, suffering mental disorders (diseases).

The citizen at rendering to it the psychiatric help has the right to invite at the choice of the representative for protection of the rights and legitimate interests. And protection of the rights of such citizens carries out only: the attorney or the legal representative (concerning minors or the persons recognized as court incapacitated).

Mentally sick can be ill with a tuberculosis. In that case according to item 1 of item 105 of the Code they come under to obligatory medical supervision and treatment, are ensured by necessary medical products within the limits of the guaranteed volume of free medical aid. A recognition of the citizen sick of the infectious form of a tuberculosis (that the citizen has the right to appeal in a higher body and (or) in court) which comes under to obligatory hospitalization, to treatment and to rehabilitation, it is carried out on the basis of the conclusion of the organization of public health services with allowance for results of laboratory and tool researches. For such patient directed on compulsory medical treatment, the place of employment is saved, and stay time for compulsory medical treatment is set off in the general time record, as well as the dwelling if the person lived in dwelling from the state available housing is saved.

Mentally sick, being on compulsory medical treatment in establishment have the right to use the money received from natural and legal persons, including pension payments and the state social benefits paid into a control account of a cash of the state psychiatric facility of specialized type with intensive supervision.
In the answer to a question 38 Government marks a main priority of the state – care of motherhood and the childhood. However the indicated measures are insufficient. There is a problem of refusal to aid of the necessary help to unwed mothers. So, under Radio Azattyk messages (March, 2010), «in a stalemate there are the young women who have given birth to the child out of spoilage. One mum became the prostitute, other begs. Parents of the third wish to adopt the granddaughter, but to issue it cost the big efforts».

Footnotes:

4. According to data of VK ОПНД, there are no medical products without by-effects; a question in a profile of efficiency / of safety.

5. Part of 1 article 116 of Code RК «About health of the people and public health services system»;

6.  Part of 1 article 118 of Code RК «About health of the people and public health services system»;

7.   Article 106 of Code RК «About health of the people and public health services system»;

8.   Article 108 of Code RК «About health of the people and public health services system»;

9.   Part of 4 articles 121 of Code RК «About health of the people and public health services system».

On a question 43 Government has not granted the answer. It is reasonable first of all by that any statistics about appeal cases in courts of a compulsory premise on treatment in psychiatric facilities simply is not led. Moreover, in administrative agencies brief to practice there are essential contradictions as one state structures – medical institutions and doctors-psychiatrists use the term «not voluntary hospitalization», which definition in new Code RК «About health of the people and to public health services system» is absent. And other state structures – law-enforcement agencies, Office of Public Prosecutor and courts use other term «forced measures of medical character» which is carried only to criminal trial. In essence two indicated terms mean a compulsory premise in a psychiatric hospital (that is under protest persons), however the mechanism of their application the various. Difference consists that under protest the person placed in a hospital of psychiatric facility, this person is located on a ground of the decision of one doctor-psychiatrist, and in the second case forced measures of medical character are nominated only on a court decision.

Practice shows availability of examples of failure in rendering of the qualified medical aid, hospitalization. According to item 29 of Constitution RК, article № 11 of Law RК «About health protection of citizens» from 7 July 2006 year: «1. Citizens of Republic Kazakhstan have the right to health protection; 2. Citizens of Republic have the right to receive free of charge guaranteed volume of medical aid, statutory», and item 5 of Law RК since 4 June 2003 year № 430-II «About public health services system» along with the indicated fixes: «the state guarantees to citizens of Republic Kazakhstan: 2) equal access to the primary medico sanitary help …. ». According to item 2 of Rules of rendering of the guaranteed volume of the free medical aid, approved by the order of Minister of Health RК since 17 November 2004 № 815, the guaranteed volume of free medical aid includes rendering «1) the primary medico sanitary help, the specialized out-patient-polyclinic help and  itinerant medical aid; 2) the first help; 3) the stationary help, and also medical products and items of medical appointment for free and preferential maintenance within the limits of the guaranteed volume of free medical aid at out-patient level with certain diseases (conditions) and specialized medical products according to item 88 of the Code of Republic Kazakhstan« About health of the people and public health services system »and the order of MH (Ministry of Health) RК № 446 from September, 4th, 2009».

The main principle indicated in Regulations of rendering of fast and urgent medical aid of Committee under the control in sphere of rendering of medical services of Ministry of Health RK, duly rendering of the qualified medical aid to all patients requiring it without restrictions is. According to item 28 of Law RК «About health protection of citizens» «medical workers are obliged: … 2) to render medical aid according to the official duties …». Thus, the Republic Kazakhstan current legislation obliges medical workers to render the qualified medical aid to all citizens irrespectively the reasons of their disease or a state of health.

According to the international principles of ethics of doctors: «Doctor is obliged to be always ready to render urgent medical aid to any person without dependence from a sex, age, racial and a national identity of the patient, his social status, religious and political convictions, and also other not medical factors, including a financial position. The free aid offer deprived is ethic and is justified». Thus, the given actions of medical workers directly contradict the current legislation of Republic Kazakhstan and infringe upon the international-recognized ethical principles of doctors.

In essence these actions of separate doctors are discrimination and create the extremely dangerous precedent of "politicization" of public health services, condition for contradicting norms of international law and the international codes of medical ethics of failures in medical aid, for example, to the condemned, not taken place suicides, addicts and other persons whom, according to such «medical workers», public health services official bodies should not render medical aid. This practice should be immediately and, is unconditionally terminated, and guilty are strictly punished, up to exile from a medical trade.

It is necessary to notice as well that the persons deprived of freedom, in Kazakhstan have no access to reception of necessary medical aid and to doctors of narrow specialization.

In which connection, examples are frequent, when in case of health aggravation is investigatory the seized person at its finding in courtroom (during consideration of criminal case by court on charge in committing a crime) first aid is caused not at once, and upon termination of a session of the court. As examples cases with Ramazan Esergepov who has transferred 2 heart attacks, at it an ischemic heart trouble, a hypertension, diabetes of 2nd type can serve. From the written message of spouse Esergepov: « It also has collected from cardiology scientific research institute when it took place treatment, three days prior to the statement. It has transferred the strongest stress when people in masks and with automatic machines have violently planted it in the car and have taken away for hundreds in km., also have thrown in a cold temporary detention facility. There he was ill with bronchitis, but it did not treat, even the cheapest tablets did not give. In a trial centre it has conducted 11 months; in the chamber where was from 6 to 12 persons, from them the majority – smokers. At it pressure was constantly increased, often read off scale for 200. During time of court to it became bad, 2-3 times caused fast, about it there is a corresponding record. I brought on court the conclusion of the head physician of scientific research institute of cardiology that if Ramazan will not observe the recommendations made to it there can come irreversible processes, up to a heart attack. However, court constantly refused to it hospitalization, especially in change of the measure to secure the appearance in view of illness. For 11 months it has not received necessary treatment. In an insulator there are no medicines, I brought itself. Moreover, from time to time to it in the chamber placed people with the closed and open form of tuberculosis. The third month it in is in a standard regime penal colony where it is better than a condition, than in investigative ward. But prison conditions of an insulator have an effect: he has grown thin for 20 kg, at it diabetes signs are shown, heart is ill. And the due health services are not present. It kept in a medical unit, gave any tablets, but it is impossible to name it treatment ».

Other example when to legal expert Evgenii Zhovtis who is enduring the punishment in a colony-settlement Ust Kamenogorsk, the establishment administration refused access to the dentist.

The third example when in the summer-autumn of 2009 during consideration by court №2 Almaty areas Astana of criminal case on charge in committing a crime on religious soil of two brothers – Sulejmenov Zhaslan and Zhobolaev Kuat, numerous entreaties about a call of first aid of the first of the indicated persons - the invalid on a carriage, the presiding judge are kept before the termination of a session of the court without any attention.

Since May, 21st, till March, 12th, 2010 (in day when the court had been announced the conclusion sentence in a high security colony for 14 years of the president "Kazatomprom" M.E.Dzhakishev, 46 years, the father of five children) M.E.Dzhakishev was in prison in investigative ward  CNS. Before taking into custody throughout the last several years M.E.Dzhakishev was under constant medical supervision with the diagnosis – hypertensive illness. The spring of 2009 at inspection in the medical centre of Germany had been bore medical evidence about availability at it an arterial hypertension of 2 stages, with group of risk 3.

In August, 2009 in ОФ "Aman-saulyk" attending to protection of the rights of patients and the rights of citizens on health, spouse M.E.Dzhakishev, Zhamilj Dzhakishev, in connection with a critical state of health of the husband has addressed: at it not reduced high arterial pressure is kept (190-200/120-140 mm hg), are observed periodic loss of consciousness, constant strong headaches, vomiting and dizziness. By president ОФ "Aman-saulyk" of Tumenov B.N. has been undertaken a number of measures on protection of the rights of M.E.Dzhakishev on reception of medical aid in the form of numerous written circulations in name of director of public prosecutions RК, the representative under human rights in RК, inspectors CNS, 3 press conferences are conducted. Under the pressure of the public, 17.10.09 short-term 3-day hospitalization in civil hospital of Astana, with the subsequent forensic pathology on which conclusion the diagnosis - an arterial hypertension of 3 stages has been exhibited, group of risk 4 (the maximum risk) has unitary been conducted. Thus, for 5 months of stay in investigative ward CNS (Committee on National Security) M.E.Dzhakishev's disease progressed, it has transferred a little repeated ischemic attacks and disease from 2 items has passed in 3ст., while the risk group has reached a peak figure – 4, i.e., during the conclusion, M.E.Dzhakishev became the invalid on disease.
On February, 5th 2010 year. during litigation, the civil doctor invited by the party of protection, in the presence of judges and public prosecutors, at M.E.Dzhakishev it has been recorded the arterial blood pressure (ABP) 200/110. On the same process the assumption of simulation possibility by the convicted M.E.Dzhakishev of increase of arterial pressure by increase of pressure of a muscular tone has been completely removed. 

The above-stated has given all grounds to experts’ ОF "Aman-saulyk", to draw a conclusion that M.E.Dzhakishev's refusal to aid of the adequate and qualified medical aid to classify as the refined torture purposefully calculated for killing him. Medical aid refusal to aid, according to the Resolution of General Assembly of the United Nations Organization (1988) is equated to tortures (the Arch  principles of all persons protection  subjected to detention or the conclusion in any form. Principles №24, 25, 26).

One more example: the prisoners condemned to long terms of deprivation of liberty, enduring the punishment in establishment ETS-166/5 (a particular treatment colony), addressed to the public observant commission on Astana with complaints to failure of administration of a colony in medical aid granting on insertion of a teeth. The establishment administration justifies such failure by the law providing similar service only for a payment and in case at condemned there are no means for the personal account he should eat without a uniform tooth in a mouth. Considering isolation conditions in which prisoners contain, the state does not care of maintenance with their work that the condemned could earn money absent at them for medical aid reception.

Articles 13, 14
Based on the data of Psychological Medical Pedagogical Consultation (PMPC) more than 155 thousand children with disabilities are registered in Kazakhstan. There are certain problems with provision of rights for quality education for handicapped children.  

In frame of the law “About special social services” units of day care for children with heavy mental diseases are created in cities. Pedagogical support will be offered in such units. However GOSTs (state standards) did not envisage means for renting premises, utilities cost and other expenses, and all these slow down the development of these services. 

Slightly over 18 thousand children with moderate disturbances study in special schools. However with all the achievements of such form of education it has serious drawbacks: parents are removed from the process of upbringing, children are isolated and kept in the medium of self-alike, live on an “all-expenses paid” basis, do not receive stimulus for development from interaction with healthy peers and don’t develop social, life skills. 

More than 60 thousand children with light forms of deviation already study in regular and special classes of regular secondary schools. However this process of “spontaneous integration” did not receive a relevant provision. It results in high rate dropout of 4-7 grade students, academic failure and other issues. 

Another unsolved problem is that children with heavy physical disabilities are isolated from healthy children, while studying by a shorted program at home. 

Article 15
The answer of the Government to the question 51 does not reflect a situation with materialization of a right for access of vulnerable sections, migrants, refugees to as well as elimination of physical, social and communicative barriers restricting senior citizens and handicapped fully participate in a cultural life. 

As such based on information of Radio Azattyq (March 2010): “there are more that 800 blind and people with impaired vision in Semey. Some of them attend a club for blinds “Shamshyrak” which organizes their leisure. They complain they are not admitted to city’s cultural events. In other case holidays in the capital city of Kazakhstan Astana city are celebrated at full blast. Lots of money is allocated for this purpose from the state budget. However access to holidays is granted, as a rule, to state servants and the number of spectators is limited by number of invitations. Moreover, access to cultural, sport and entertainment events have only those handicapped and senior citizens who are members of public organizations who literally push through by negotiating directly with owners of the sport facilities etc. 

Recommendations

By the sections 4, 12
1. By lawmaking character:

· to ratify the Convention about the rights of disabled people from 13.12.2006.

· to bring the national legislation about the rights of the people suffering from derangements in line with the principles for the protection of the mental patients and improvement of psychiatric service (17.12.1991), also in line with Body of principles for the protection of all persons under any form of detention or imprisonment;

· to delete from the Code of Kazakhstan “About health of population and health protection system ” the standards of discriminatory character, which are not in compliance with the Constitution of Kazakhstan and International Covenant on Civil and Political rights, more specifically the clause 9, the section 180;

· to amend the Code in the part of rights list, which are warranted by the Constitution and the Covenant on human rights, by proscription of the restrictions of rights and liberties of people suffering from derangement, only on the basis of having mental disease, facts of being under dispensary observation at psychiatric organizations of public health authority or at psychoneurological organizations of Social protection administration or special teaching; the regulation of information of the procuracy, also obligatory notification of legal representative in the case of the civil commitment of people, including for psychiatric certification; for fixing the obligations of the administration and medical treatment personnel; to give the person suffering from derangement, or to his legal representative the Code text, addresses and phone numbers of the state authorities and public agencies, organizations and the administrative officials, whom it is possible to apply in the case of patients’ rights violation; the fix of the rule :  during 24 hours from the patient is put in psychiatric facility in a compulsory way, it is necessary to inform his legal representative or other person by his order; by obligatory information of his relatives or the legal representative of the patient, also other person by his order about changes of his health status and emergency events with him; to ensure safety of the patients at the facility, to ensure the control of deliveries content; to legislate minimum guarantees from abuse of authority;

· to entrench in the Code the requirement about compulsory hospitalization only on the basis of court decision and to delete the cases of urgent hospitalization on the basis of  one psychiatrist’s decision, by which to direct the process of the civil commitment according to the clause 4, the section 9, ICCPR;

· to legislate the moment, when compulsory treatment finishes, and the person is in the facility willfully;

· to reconsiderate the spreading of patients’ alimentation in a compulsory way; 

· to fix the terms of maximum stay in a medical institute for the forensic psychiatric examination;

· to fix guarantees of the rights to get information and protestation of methods of medical treatment or intervention;

· to put in the aftertreatment order and the facility deregistration;

· to introduce to the Code the concrete criterions list for keeping a patient in the observation room. By which to realize the requirement of the section 39 of the Constitution of Kazakhstan about necessity keeping the limitation of human rights only in laws.

· to legislate giving a patient the release and on demand – the patient history.

· to appoint the competent independent oversight body, whicg according to the principles realizes the following functions: to confirm the course of treatment for the purpose of promoting the patient’s health interests without his informed consent; to make sure of that at the moment the patient can give or not give his informed consent for the course of treatment (including in the period of using of psychosurgery and other kinds of invasive and irreversible treatment of derangements); to permit to have clinical practice and experimental treatment methods; to consider appeals concerning use of any patient’s treatment; to carry out inspection regularly to comply patients’ keeping conditions, their treatment and care with the Principles; to consider the hospitalization questions or patients keeping in the psychiatric facility in a compulsory way, in a maximum short time, and to reconsider this question from time to time, in normal space of time;   to be helped by one or several qualified and independent specialists working in sphere of psychiatry, and to take their advice into account;

· for common understanding and using by medical, judicial and law enforcement authorities it is necessary to give the definition of the term “civil commitment” or to delete this term, replacing it by the adjective “compulsory”;

· to bring the Criminal Code of  Kazakhstan and the Code “About health of population and health protection system” in line with each other in the part of foundations for medical services and treatment without a person’s agreement;

· to create the realization standard of social work in health protection system, more specifically in the psychiatric facilities;

· to regulate the access to a psychiatric facility by the same way, as the access to any medical facility by any illnesses;

· to amend the code of criminal procedure in order to that, compulsory keeping suspects and people under investigation on the stage of prejudicial inquiry in medical facility for doing forensic psychiatric examination is used by court decision and objective criterions. To provide that the duration of keeping is limited by the law, and suspects and people under investigation have rights to get information and protestation of methods of medical treatment or intervention.

· To bring the Code in line with Directions for the rules of urgent hospitalization of mental patients confirmed by the order ---------------------№269, fixed 12 years ago – on 13.05.1998.

· To create as quickly as possible or to appoint national preventive mechanism for the purpose of staving off tortures and cruel treatment and to take all possible measures to provide its independent character according to the positions of the Optional protocol to the Convention against tortures, to the Declarations about rights and obligations of individual people, groups and public agencies, to encourage and to protect most  widely recognized human rights and liberties;

· To legislate untrammeled visit psychiatric facilities on public organizations members’ initiative, as it was fixed in the previous Law.
2. By practical character:

· To inform local executive authorities about the situation of works of psychiatric facilities;

· To increase efficiency of the budget planning, to provide the hospital budget in sufficiently (for capital repairs of buildings, accommodation, rooms, water facility, sewage system , blocks, walking areas, site improvement, creation necessary areas, like meetings rooms, religious rites, relax, children classes, libraries, getting periodic publication, procurement of items of equipment;

· To unveil compulsory quota for the placement of people suffering from derangements;

· To scale up wages of medical personnel at psychiatric facilities;

· To unveil means for the construction treatment and labour workrooms to provide one of last stages of patients’ treatment and rehabilitation;

· To unveil means for the construction of living community patients’ living by special indications (single, without residence);

· To provide concrete realization of Kazakhstan Law  “About special social services”, granting necessary and important patients’ conditions at psychiatric facilities;

· To open specialized pharmacies with selection of medical drugs for people suffering from derangements;

· To decrease staff regulations in the part of work load to a psychiatrist’s rate (right standard: 30 patients for one rate of a psychiatrist at peracute department; 1 psychiatrist for 50 patients of day patient facility);

· To increase personnel of psychologists, social workers and lawyers;

· To provide security of patients and medical personnel;

· To compel psychiatric facilities to have concrete plans and to provide constant raising of qualification of medical personnel;

· To fit material technical base hospitals;

· To provide patients’ rights realization of choice medical institutions opening a psychiatrist’s cabinet at all medical institutions;

· To take away bar screens from windows;

· To set call boxes in accessible places for patients and to realize their check daily;

· To take urgent measures of fighting stigmatization, discrimination and social isolation;

· To improve the efficiency and accessibility of appeal processes for patients at psychiatric facilities;

· To bring all areas of psychiatric facilities in line with the supplement  №8 to the Order of health protection Committee, the Ministry of education, culture and health protection of Kazakhstan from 13.05.1998  №269 “About  measures to future perfection of psychiatric services organization”;

· To provide broad information about all rules and instructions concerning the alimentation in custodial institution and to guarantee, that every person can realize the right to the access to an attorney, independent doctor and a relative, and other legal guarantees to provide effective protection from tortures since the moment of compulsory arriving in psychiatric facility and in the period of stay in it;

· In each department and foyer at psychiatric facilities to model information stands with extracts from the Constitutions, Code, Protection principles of mental patients and improvement of psychiatric service, about rights of citizen, patients, people with derangements;

· From the beginning of stay at the facility to give to a patient the notice about his rights considering the changes of the national legislation, consisted statements of international documents of human rights, more specifically the protection Principles of mental patients and improvement of psychiatric services;

· To conclude memorandums /agreements with college of advocates for patients’ legal service, also the third party can be for example, Department of finance and treasury to provide constitutional rights for each patient to get qualified juridical advice;

· To equip rooms of  religious site, rest room for patient, children classes, meeting room, also providing confidentiality;

· To control the realization of patients’ rights to get information about his diagnosis, health status, walkings, liberty and personal security, respect human caliber and tortures proscription, the access to an attorney and ecclesiastic;

· To form public council participating representatives of public agencies, political parties, religious confession;

· To have regularly educational arrangements for increasing juridicial literacy level of specialists at psychiatric facilities;

· To make medical personnel follow requirements of the present legislation of Kazakhstan Protection Principles of mental patients and improvement of psychiatric service;

· To promote scientific investigations, which are necessary for better patients’ interests;

· To keep the Code in the part of smoking prohibition in public places and medical organizations;

· To take measures to place, to aliment patients in conditions providing each rights to human caliber (including connected with overpopulation);

· To keep track of aggressive patients’ actions, escape, cruel treatment and tortures, suicides;

· To create suicidology suite;

· To provide with closes, toilets goods single and poor patients;

· To set appeal boxes in accessible places for patients;

· To introduce to statistical report forms information about civil commitment and complaint quantity of actions/non-actions of doctors and other personnel at psychiatric facilities;

· To check these complaints keeping principles of dispatch, efficiency, independence, fairness doctrine;

· To have frequent monitoring of psychiatric facilities;

· To take measures fixed by law to people, who are admitted to visit psychiatric facilities illegally;

· To document patients at facilities, to control getting social benefits, pensions by them;

· To promote efficient interaction of competent authorities, who are responsible for social service patients by residence, benefits, necessary clothes, toilet and hygienic goods.

By the sections 13, 14.
The difficulty and many sidedness of the problem to introduce children to general education need circumspect and using the present resources and experience.

Firstly, for successful integration it is necessary being ready and help of a child-invalid’s parents.  Because they can really support the child, who is going to study at integrated class. Secondly, the school has to be ready to accept invalids: it is necessary to have some arrangements with pupils and teachers to make the child feel good who are different from other pupils. It is necessary for teachers to get special knowledge and skills of the work. It is necessary for education authorities to responder methodology of educational work, progress evaluation of disable people at general education school.

One of pre-conditions is information assurance and elimination “physical barriers”, repair reconstruction and construction of schools based on “universal design”. It is important “to accompany” teaching children-invalids by psychologists, special teachers, social workers. Thirdly a general education school has to be realized by external and internal support.

The external support has to be consisted of authorities of education, health protection and social service. The school has to be given necessary support, the curriculum, equipment and study materials according to minimum requirements and the Government standards of special organizations.

The big role of external support belongs to chain of education organizations by new type created in Kazakhstan. They are rehabilitation centres suites of psychology and pedagogical consultations. They have to become “resources” of methodological centres for general educational schools. The specialists of the organization of a new type have already taken the responsibility for psychology and pedagogical diagnostics, developing pedagogical management, social and pedagogical support of children and families. 

In inclusive education system their function must be advanced. The specialists are going to consult the head and the teachers of the general education schools, to teach the methods and techniques of the success valuation by upbringing and developing disabled children. The multidisciplinary groups of Rehabilitation centres and the Suites of psychology and pedagogical management are going to cooperate with schools for the purpose of the service of methodological and development support to pupils. The support must be close to children, and organized in schools on the basic of individual management programs.  The centres provide parents and society with information, coordinate service activities connected with pupils’ problem solution, coordinates with local Authorities, organizations, which are in sphere of special education, social protection and medical service. 

So organizations of a new type have to take new functions and become Resource centre for inclusive schools. It is necessary to emphasize psychology and pedagogical consultations , which has strong interdisciplinary team of expects. The present psychology and pedagogical consultations provides psychological, pedagogical, social and medical examination and valuation of requirements, solves the problems about support quantity and accompaniment of pupils. Mainly psychology and pedagogical consultations must give the conclusion and recommendations for individual development, medical and social programs to every pupil, who are directed to the general educational school. These recommendations have to be based on fixed norms of the guaranteed support.

The support to integrated pupils can be given by the organizations of social protection and health protection – the department service of social help to the domiciliary invalids, individual assistants, sign interpreters, children clinics by the places of children residence. The social protection Authorities have to reconsider principles and methodology of providing disabled children with compensatory technical, supporting and hygienic aids, and extend the list. For instance, there are some contradictions about hearing aid. The hearing devices are free only for invalids. The “invalid” concerns people, who have the 4th level of diminished hearing, when hearing devices are not useful. That is why in Kazakhstan the hearing devices are not free for hearing-impaired Children, they are put in very expensive schools, are isolated from the family and healthy children, after finishing school they can not adapt in the society. While hearing-impaired children in the whole world study successfully in the general educational schools by function compensations and they do not need in invalidity. 

Internal school support includes the adequate support of educational requirements and creation necessary conditions. The world practice shows that the expediency of the head teacher’s work at inclusive schools for organization of educational and management process, optional using of the methods and resources, creative work with the teachers. The responsibility for the class is taken by the senior teacher. 

It is necessary to introduce “The teacher’s assistant” position, who could work in a class and out of the class with disable pupils individually and in small groups. He could create individual programs of teaching and management support with the senior teacher; also he could participate in their realizations, does physical accompaniment of a pupil. 

The teacher cooperates with school staff specialists (a logopedist, a psychologist, special teacher, a social teacher, the specialist treatment physical education, a nurse), who work in the basic of the individual management program. 
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