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This civil society report has been prepared by the People’s Health Movement- UK, with the support of Medact and Doctors for Human Rights.

The People’s Health Movement

The People’s Health Movement (PHM) is a movement of health activists and campaigners most of whom work at the grassroots in countries of the South. We share a common concern about deepening health inequalities and about the domestic and international policy directions that have a negative impact on health. We call for a renewal of the commitment to the principles and priorities of the Alma Ata declaration on Primary Health Care, and to the call for health for all. 

Although a diverse and loose coalition, groups within the PHM share a common vision which is set out in the People’s Charter for Health. The objectives of the PHM are:

· To promote the Health for All goal through an equitable, participatory and inter-sectoral movement and as a rights issue. 

· To ensure universal access to quality health care, education and social services according to people's needs and not people's ability to pay. 

· To promote the participation of people and people's organisations in the formulation, implementation and evaluation of all health and social policies and programmes. 

· To promote health along with equity and sustainable development as top priorities in local, national and international policy-making.   

To hold accountable local authorities, national governments, international organisations and corporations. 

The PHM is co-ordinated by a global secretariat, with circles at country and regional levels and circles for dialogue based around issues. Local, national and international campaigns bring the groups together. PHM UK is the local circle in the UK. We are health activists, campaigners, researchers and health workers who share the vision set out in the People’s Charter for Health and who use this in our work in different ways. The UK circle is small. We link with the larger PHM Europe circle.

The production of this submission to the Committee on Economic, Social and Cultural Rights is an important focus of the work of the UK circle. 

Medact

Medact is a global health charity tackling issues at the centre of international policy debates. Led by its health professional membership it undertakes education, research and advocacy on the health implications of conflict, development and environmental change, with a special focus on the developing world. Medact was formed by a merger of two older organisations in 1992, the Medical Association for the Prevention of War and the Medical Campaign Against Nuclear Weapons, Medact's work on war and weapons continues today, and is now complemented by action on the health impacts of poverty and environmental change. Three significant areas of Medact’s work are as follows;

Responding to the war on Iraq Medact produced its fourth report in January 2008 Rehabilitation under fire: health care in Iraq 2003-2007. This report describes how the 2003 war and its aftermath continue to have a disastrous effect on the physical and mental health of the Iraqi people. It builds on Medact's previous reports on health in Iraq, and reviews what has happened to the health system in the light of international law and best practice.

Global Health Watch is a call to all health workers to broaden and strengthen the global community of health advocates who are taking action on global ill-health and inequalities, and their underlying political and economic determinants. Medact steered the first Global Health Watch report on behalf of PHM, and supported the development of the second Global Health Watch.

Refugee Health Network (RHN) the network aims to share information, resources and support. Many of the network’s members have years of professional experience and are willing to share this expertise with others. Medact coordinates the network.
Doctors for Human Rights

Doctors for Human Rights is an independent organisation of doctors that channels the humanity, influence and special skills of medical practitioners into promoting human rights in general and the right to the highest attainable standard of health in particular. During its twenty year existence it has taught health and human rights at UCL medical school, documented massacres in the Rwanda itself during the 1994 genocide, promoted the two year gestation of UN General Comment 14,  and assessed healthcare delivery in Palestine. One of its long term goals is to facilitate the incorporation of the right to the highest attainable standard of health into healthcare delivery worldwide.

Preamble

This civil society report on the right to the highest attainable standard of health in the United Kingdom (UK) has been coordinated by the People¹s Health Movement-UK, in association with Medact and Doctors for Human Rights.


The report is a response to the UK's Fifth Report under the International Covenant of  Economic, Social and Cultural Rights. It draws upon the guidance provided by the Committee¹s General Comment 14 on the Right to the Highest Attainable Standard of Health, especially the affirmation that the enjoyment of those facilities, goods, services and conditions necessary for the realization of the highest attainable standard of health must be accessible to everyone within the jurisdiction of the State party without discrimination.

 
The report has received contributions from the following non-governmental organisations; Age Concern England, Médecins du Monde UK, Medsin, MIND, National AIDS Trust, The Reaching Out Project at Medact, Maternity Action, Terrence Higgins Trust, and The Children¹s Society. The participating organisations share a common concern at the increasing marginalisation of sectors of the United Kingdom population, and the impact this is having on health. Several of these non-governmental organisations provide services that the state has neglected its obligation to provide. Others provide scrutiny on government policies and their implementation. In addition, the following individuals have made important contributions to the work: Angela Burnett of the Medical Foundation for the Care of Victims of Torture; Jane Lethbridge of the Public Services International Research Unit, University of Greenwich; and Gilles de Wildt, General Practitioner, Jiggins Lane Medical Centre, Birmingham. The report would not have been completed but for the hard work of volunteers; Charly Williams, Krisnah Poinasamy and Charlotte Chompff.

 
Fifth report failures 

In General Comment 1, the Committee on Economic, Social and Cultural Rights identified seven objectives for states' Periodic Reports. Yet the UK Government's implementation in 2004 of legislation that de facto denies failed asylum seekers access to free NHS hospital care, at a stroke precludes the UK's Fifth Periodic Report from achieving the three initial objectives.


Firstly, the Government's violation of the Covenant through retrogressive legislation is clearly inconsistent with conformity with the Covenant. Secondly, the recent appeal by the Department of Health against a judicial review judgment allowing failed asylum seekers access to free NHS hospital care on the basis they are residents, underscores the Government's determination to not ensure everyone's rights under the Covenant are protected. Thirdly, not only does the Fifth Report challenge the Committee's 2002 Concluding Observations over the incorporation of the Covenant into domestic law, but, by introducing the 2004 legislation, the Government inculpates itself further. As UN General Comment 9 advises, the Covenant does not stipulate the method of its implementation into the national legal order, but it does require the method be effective. Given that the government has itself violated the Covenant by discriminating against failed asylum seekers, making non-discrimination justiciable remains the only infallible method. Lastly, the Fifth Report's claims that no retrogressive measures have taken place, and that courts will interpret domestic statutes passed after the date of a treaty as intended to carry out the treaty obligations and not to be inconsistent with them, is manifestly misleading.
Further, the Fifth Report largely fails to provide relevant data or benchmarks with which to measure healthcare delivery. The report fails to provide the objective information required to not only evaluate the current healthcare system, but also to monitor progressive realisation of the right to the highest attainable standard of health against the UK's Fourth Report, and in the future using the UK’s Sixth Report. Lastly, the consultation over the Fifth Report carried out by the Government with civil society was limited to a small number of non-governmental organisations that either lacked healthcare expertise or economic, social and cultural human rights expertise. Notably, none of the organisations that have contributed to the present civil society report were consulted by the Government in preparation of its Fifth Report.

The failure by the authors of the Fifth Report to engage with the guidelines promulgated by the Committee on Economic, Social and Cultural Rights in General Comment 1, calls into question over the UK's commitment to meet its international human rights treaty obligations.


Themes 
Of the seven chapters within this report, five deal with discrimination in healthcare delivery against people from marginalised groups, and the remaining two chapters document the failure of the Government to introduce education for doctors in economic, social and cultural rights, and the harmful effect privatisation on healthcare delivery.

 
Since 2004, and in defiance of the Committee¹s 2002 Concluding Observation 25 and 31, the Government introduced regulations that denied most failed asylum seekers access to free non-emergency hospital treatment - which de facto denies them access to hospital care because of their forced destitution under government policy. Further, the Government has discouraged primary care doctors from providing non-emergency treatment for refused asylum seekers and has proposed to withdraw doctors' discretion to treat under the NHS.  Thus, health security, one of the core elements of human security, is now denied to a group of people who have already been denied security of residency, and, as a result of government policy, suffer destitution.

The Government fails to provide accessible and good quality health care to immigration detainees and fails to protect them from unnecessary morbidity and mortality arising from detention.

Pregnant women, including rejected asylum seekers, trafficked women, women whose immigration status is dependent on their husband and undocumented migrants are not entitled to free NHS maternity care, putting not only their own health at risk but also that of their unborn child.

Evidence shows that, despite improvements in the care of elderly people, age-based discrimination by staff continues to compromises the healthcare of elderly people.


Despite a fifth of the population, amongst whom black people are disproportionately affected, experiencing mental illnesses, mental health services lack adequate resources. Worryingly the new Mental Health Act 2007 has broadened the definition of a mental disorder to include people with untreatable personality disorders. This risks adversely affecting the delicate balance between protecting the interests of the patient against the interest of the public.

The Government has threatened future health services by accepting long-term contracts with the private sector to fund capital expenditure. This financial commitment puts at risk the future availability, accessibility and quality of NHS health facilities. Furthermore NHS land is threatened if hospitals find they are unable to make payments and have to leave their sites and facilities, because of terms which have given developers the rights to land on which the hospital is built.

In 2006 the  UN Special Rapporteur on the right to the highest attainable standard of health reported to the Human Rights Council that the realization of the right to the highest attainable standard of health depends upon health professionals enhancing public health and delivering medical care, adding that 'The right to health cannot be realized without health professionals.' Yet three years later, and despite the Committee¹s 2002 Concluding Observation 30, the Government has failed to provide education for doctors on Economic, Social and Cultural Rights.

In its 2002 Concluding Observations the Committee found no factors to impede the full implementation of the Covenant on Economic, Social and Cultural Rights in the UK. Nevertheless, as our report illustrates, seven years after those Concluding Observations were given, there remain conspicuous failures by the UK government in its implementation of the right to the highest attainable standard of health.

Migrants and Asylum Seekers

1. Relevant Articles from the Covenant

Article 2 of the Covenant on Economic, Social and Cultural Rights sets out the obligation on the government to provide care to all without discrimination. 

Article 12, the Right to the Highest Attainable Standard of Health, makes it clear that this applies not only to the prevention, treatment and control of disease, but also with respect to the provision of medical services in the event of sickness. It makes specific mention of measures to limit the still-birth rate, and infant mortality. 

2. Relevant Articles of the General Comment 14 on the Right to Health

These obligations are elaborated in paragraph 34 of General Comment 14 on the Right to the Highest Attainable Standard of Health. The obligation to respect the right to health must include refraining from denying or limiting equal access for all persons. Amongst other vulnerable groups, this paragraph makes specific reference to asylum seekers and illegal immigrants in this regard. 

General Comment 14, paragraph 32 makes it clear that retrogressive measures taken in respect of the right to health are impermissible.

3. Relevant Concluding Observations

In the Concluding Observation 25 (2002) directed to the UK government, the Committee recommends a proactive approach to meeting the needs of the vulnerable in society, stating that the obligations under the Covenant should be taken into account at an early stage in the formulation of policy and legislation on welfare issues, including health.

4. Facts stated in UK’s Fifth Periodic Report 2007

A pertinent claim of the UK Government is made in paragraph 52 of the UK Government's Fifth Report 2007. Here it states that; ‘… as section 8 of this report ("Progress since the fourth report on each of the articles in Parts I, II and III of the Covenant") will explain in detail, the rights contained in the Covenant receive protection and are being progressively realised under domestic legislation or other measures’ (Ministry of Justice 2007).

5. Factual and legislative situation in the UK

5.1 The introduction of charges

In 2004 the Government introduced the NHS (Charges to Overseas Visitors) (Amendment) Regulation. This regulation restricts entitlement to free NHS provision to those people 'ordinarily resident' in the UK, those from the EEA, and from countries with reciprocal charging arrangements. Asylum seekers who have been granted asylum in the UK, or those whose applications are in process (or going through appeal) are entitled to free NHS services, as are those granted refugee status or exceptional leave to remain (Department of Health 2004a).
Following the amendment in 2004, it became necessary for a person to be able to prove that that they are ordinarily resident, and also that they are lawfully resident in the UK. The guidance suggests that this is ascertained by asking all patients presenting for treatment 'Where have you lived in the last twelve months?' and 'Can you show that you have the right to live here?' (Hargreaves et al 2006).
Failed asylum seekers and undocumented migrants are entitled to primary care at the discretion of the GP. Failed asylum seekers are those people whose application the UK government has found not to have met the strict requirements of the definition under the terms of the 1951 UN Convention on Refugees. Their lives may be at risk. Being a 'failed asylum seeker' does not mean that their claim is bogus. Undocumented migrants are those people who are at risk of being deported as a result of irregularities in their immigration status. Such irregularities might be entering the UK using false documents, avoiding immigration inspection or overstaying a visa.

The government's own health select committee have criticised the lack of evidence to support the introduction of charging as being cost effective to the NHS (Parliamentary Health Committee 2005), and the Mayor of London has criticised the suggested association that failed asylum seekers were simply 'health tourists' (Greater London Authority 2004).

5.2 The case of primary care

According to the Department of Health table of entitlement, Health Circular 1999/018, failed asylum seekers (including undocumented migrants) should not be registered with a general practitioner, but equally GP practices have the discretion to accept such people as registered NHS patients (Department of Health 1999).
Concern exists that many people entitled to free NHS treatment are not receiving the care to which they are entitled, because of lack of familiarity of practice staff with current guidelines. Project: London is a free and confidential service run by the international medical humanitarian organisation, Médecins du Monde UK. Project: London is an advocacy project that provides information, advice and practical assistance to vulnerable people to help them access NHS and other services. It also provides some basic primary health care and advocates on behalf of people unable to access NHS services. In a study of its clients, Project: London found that nearly 40% of people attending the service were actually fully entitled to NHS services and yet unable to access them. The lack of access was due in part to confusion over eligibility, and brought about by the failure of primary care providers to distinguish between access to secondary care (which is limited by law) and access to primary care (which is in some cases guaranteed and in other cases within the discretion of the GP) (Médecins du Monde UK 2006).

In a study carried out in Newham, 53 of 64 GP responded to questions about registration procedures for overseas visitors. Most practices had procedures, and in most cases, managers or front line reception staff made the decision about whether a person presenting was eligible to receive treatment or not. 54% of GPs interviewed declared that they were unclear about the current guidance on charging. Local residents and asylum seekers interviewed for the study complained of the lack of consistency of registration requirements at different surgeries (for example, home office letters declaring entitlement to remain in the UK were not considered sufficient evidence in some cases) (Hargreaves et al 2006).

5.3 The provision of secondary care

Except for services provided in particular locations (those provided in A+E departments, in sexually transmitted disease clinics and treatment given under the Mental Health Act) failed asylum seekers and undocumented migrants are also not entitled to secondary care without charge. The exception is receiving ‘immediately necessary treatment’. However in this case, the guidance says that, if the services are found chargeable, ‘the charge will still apply and recovery should be pursued as far as the trust considers reasonable’ (Department of Health 2004a). 
5.4 Immediate and necessary treatment -the case of maternity care

Maternity care is not exempt from charges. Health Service Trusts are required to issue invoices in all cases, and many women are intimidated by the prospect of incurring a debt of several thousand pounds when they know it will be impossible to pay it. They choose not to receive care and ‘disappear’ from maternity services.
There are numerous examples of women who have been refused care because they are unable to pay in advance. This has continued despite reminders issued to Overseas Visitor Managers by the Department of Health that all maternity care should be treated as immediately necessary treatment (Joint Committee on Human Rights 2007).

Women have been deterred from obtaining care by the treatment received from the Overseas Visitor Managers and hospital finance departments. This consists of rude, and in some cases, abusive treatment in meeting with Overseas Visitor Managers; repeated phone calls, often very aggressive in character; and threats to bring in debt collectors prior to the birth. In some cases, the Overseas Visitor Manager has rung the woman’s GP during the meeting and advised the GP that the woman is not entitled to free care.  For some women this has resulted in loss of access to primary health care services (Joint Committee on Human Rights 2007).
The Joint Committee on Human Rights inquiry into the treatment of asylum seekers (2007) concluded: ‘…the arrangements for levying charges on pregnant women and nursing mothers lead in many cases to the denial of antenatal care to vulnerable women’. The Joint Committee recommended that the Government suspend all charges for maternity care and provide care free of charge to rejected asylum seekers (Joint Committee on Human Rights 2007).
The experience of the women coming to Project: London highlights concern about whether pregnant women are in fact able to access primary care and hospital maternity care. Thirty-nine pregnant women (23% of the women who came to the clinics) came to Project: London for help in accessing primary care, antenatal care or termination of pregnancy. Over half of these women (51%) had not had any access to antenatal care before coming to the clinic and of these, two-fifths were at least 20 weeks into their pregnancy. This is significant, given that starting antenatal care past 20 weeks is itself a risk factor for maternal death, as are missed appointments and screenings. Over 70% of all the pregnant women coming to the clinic had tried to access either primary care or antenatal services but had experienced difficulties. At least 30% of the pregnant women had not had access to HIV screening (Médecins du Monde UK 2006).

5.5 Destitution and health 

As a result of government policy regarding welfare support, many asylum seekers and failed asylum seekers live below the poverty line, to the point of destitution. Section 4 of the Immigration and Asylum Act 1999 sets out the support available to failed asylum seekers who are unable to return home. It provides only for the most basic forms of support, typically a bed and vouchers and is intended for single adults. Over recent years, however, an increasing number of families have been supported only in this way over long periods of time (Robinson and Sergott 2002).

Section 9 of the Asylum and Immigration (Treatment of Claimants etc) Act 2004 prohibits local authorities from providing support to refused asylum seekers including families (HM Government 2004). This means those individuals or families become dependent on friends or charities or church groups or mosques for all their needs or else they become destitute. The children either stay with their parents in destitution or else may be taken into care.  

A state of destitution has significant impacts on the health of children including nutrition, growth, hygiene and mental health. A study by the Joseph Rowntree Foundation undertaken in Leeds, (Lewis 2007) demonstrated that children are among an increasing number of destitute asylum seekers in that city. Over a four week period, 112 destitute asylum seekers and refugees, including 12 children, sought assistance from five key agencies in that city.

In 2004, Médecins Sans Frontières (MSF) carried out an assessment of the impact of one section of the Immigration and Asylum act on destitution and its effects on the health of asylum seekers in the UK. Under Section 55 of the Nationality, Asylum and Immigration Act 2002, support and accommodation could be denied to asylum seekers who were deemed late in making their asylum claim. MSF conducted comprehensive medical assessments of 46 asylum seekers made destitute under section 55. Most had precarious accommodation, most were reliant for food on handouts from charities, churches or mosques. 42 had experienced traumatic events in their country of origin. Their destitution was having profound impacts on their health; 21 of the 46 were depressed, 11 had thought of self harm, and two had made suicide attempts whilst in the UK. 32 required referral to a GP, one to A+E and four to secondary care. 15 required referral to a bi-cultural mental health worker. Although all were entitled to free NHS primary care, only one was registered with a GP. Of 34 who responded to questioning on this subject, 11 had been told they could not register with a GP because they did not have a permanent address (Hargreaves et al 2005). Although a court of Appeal Ruling has led to the softening of the Section 55 regulations, it remains clear that many failed asylum seekers and undocumented migrants remain in destitution, and the impacts on their physical and mental health remain profound. A recent report from Pafras found failed asylum seekers on average survived on £7.65 a week (The Guardian 2009).

5.6 HIV and the challenge of accessing care

Current policy states that failed asylum seekers and undocumented migrants are not entitled to receive NHS treatment for HIV without charge, though counseling and testing remain without charge (Department of Health 2004b). This policy has been criticised both on ethical and economic grounds (Refugee Council 2006). Individuals with untreated HIV will require repeated episodes of emergency treatment as their disease progresses. The government’s policies in this area appear to contradict their commitment, made alongside other G8 leaders, to advocate for universal access to HIV treatment to all those who need it by 2010.

The difficulties some women face in accessing maternity care means that they lack the screening for HIV which would usually take place during their pregnancy. This may result in them failing to access the treatment services for HIV that they need, and to prevent the mother to child transmission of HIV. This has a profound impact on the potential for health of the unborn child.

The government's policy of dispersal which requires the sudden obligatory relocation of people seeking asylum to other parts of the country can have a profound impact on asylum seekers who are eligible for NHS treatment and are receiving antiretroviral treatment for HIV. Suddenly moving to another town interrupts the continuity of care which is essential for the proper treatment of HIV.

6. Violations of obligations under the Covenant on Economic Social and Cultural Rights 

The UK government has failed to protect the right to health, by the introduction of the discriminatory policy / regulation that is the NHS (Charges to Overseas Visitors) Regulation and the accompanying confusion in practice effectively denies equality of access to healthcare.

The UK government has failed to fulfill the obligation to progressively implement measures to ensure the right to the highest attainable standard of health, by intruding retrogressive regulations / policies.

The UK government has failed to protect the right to the highest attainable standard of health, by introducing regulations and policies that impact on access to healthcare of a vulnerable and marginalised group. The policies actively contribute to increased vulnerability and marginalisation of failed asylum seekers and undocumented migrants. 

The UK government has failed to take steps for the provision of services that decrease the infant mortality rate and prevent maternal mortality, by introducing practices that have effectively denied pregnant women, including women with HIV, access to maternal healthcare.

7. Recommendations.

The UK government should be asked to explain why it claims in paragraph 52 of the UK's fifth report that 'the rights contained in the Covenant receive protection are progressively being realised under domestic legislation' when its refusal to allow failed asylum seekers and undocumented migrants the highest attainable standard of health has been a violation of their rights since 2004. 

The UK government should be asked when it will reverse the retrogressive steps in charging for NHS health care.

The UK government should be asked to explain why it is denying access to secondary medical care in violation of the Covenant.

The UK government should be asked when it will amend its discriminatory guidance on registration and charging by GPs.
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Health and Healthcare of Immigration Detainees

1.Relevant Articles of the Covenant

Article 12

1. ‘The States Parties to the present Covenant recognize the right of everyone to the enjoyment of the highest attainable standard of physical and mental health.’

2. (d) ‘The creation of conditions which would assure to all medical service and medical attention in the event of sickness.’

2. Relevant Articles of the General Comment 14 on the Right to Health

Para 9. ‘The right to health must be understood as a right to the enjoyment of a variety of facilities, goods, services and conditions necessary for the realisation of the highest attainable standard of health.’

Para 12 (b) ‘Accessibility. Health facilities, goods and services must be accessible to all, especially the most vulnerable or marginalised sections of the population, in law and in fact, without discrimination.’

Para 50. ‘Violations of the obligation to respect are those state actions, policies or laws that contravene the standards set out in the Covenant and are likely to result in bodily harm, unnecessary morbidity and preventable mortality.’

3.Facts stated in the UK’s Fifth Periodic Report 2007

The UK government does not address the issue of health and healthcare of immigration detainees in its Fifth Periodic Report 2007 despite the Committee urging it to address the needs of marginalised and vulnerable groups in Para 37 Concluding Observations to UK Fourth Report. Nor was the issue addressed in the UK’s Fourth Periodic Report 2001. Thus it remains an issue that the UK Government fails to acknowledge.

4. Factual and legislative situation in the UK

4.1 Asylum seekers and migrants in the UK can be detained by immigration officers under powers conferred on the Secretary of State under several Immigration Acts. The circumstances under which detention powers can be used have been extended and can be used for administrative purposes. There is no statutory limit to the length of detention (Home Office 2009).
The Government strategy for asylum is that it ‘becomes the norm that those who fail can be detained’. Asylum seekers can also be detained in order that their asylum claim can be heard under fast track procedures of the New Asylum Model (Home Office 2005). The Home Office has announced a large-scale expansion of Britain’s detention estate to accommodate this (Home Office 2008). 
4.2 Numbers detained

The Home Office now only provides a snapshot of numbers of those detained on a specific date rather than the total number of individuals detained throughout the year. The last full year for which the Home Office gave statistics is 2007. On 29 December 2007 2,095 people were detained solely under immigration powers of whom 1,455 were asylum seekers and 35 were children (Home Office 2009a). 

The latest quarterly figures available were for July to September 2008. These indicate an increase in numbers. On 27 September 2008 2,415 were detained of whom 1,690 were asylum seekers and 55 were children. These figures are for those held under sole immigration powers in Immigration Removal Centres and Short Term Holding Facilities and do not include those held in police cells or prison establishments (Home Office 2009b).

4.3 Length of detention.

There is no statutory limit to length of detention and the government has no plans to introduce one (Hansard 2009a). The Home Office no longer provides figures for length of detention. The last figures obtained under the Freedom of Information Act 2000 reported duration of immigration detention for the second quarter of 2006. 19% of detainees had been held for one to less than three months, 4% for three to less than six months and 1% for between six and twelve months. 25 adults had been detained for over twelve months and five children under five for between two and three months. Though there is no time limit for detention of children the Immigration Minister must authorise detention beyond 28 days and then review it every 7 days (Bail for Immigration Detainees 2008) (Bail for Immigration Detainees 2007).

In the experience of Bail for Immigration Detainees detention for periods of six months is not uncommon and an increasing number of people are being detained for over twelve months or longer (Bail for Immigration Detainees 2008). HM Inspector of Prisons’ annual report for 2007-08 noted that at the Dover centre periods of detention had more than doubled from 38 to 90 days since the previous inspection. A quarter surveyed at Colnbrook had been there more than 12 months. In some centres the proportion of former prisoners was considerable and lengthening of detention particularly affected them (HM Chief Inspector of Prisons 2009).

Save the Children estimated that about 2,000 children were detained with their families for immigration control each year with length of stay between seven and 268 days (Save the Children 2005). Official figures for maximum length of detention of children held in an immigration removal centre were 137 in 2005,190 in 2006 and 140 in 2007 (Hansard 2009b). HM Inspector of Prisons reported that for 2007-08 though less children were being detained they were detained for longer periods with three times as many detained over 28 days than in 2005 (HM Chief Inspector of Prisons 2009).
4.4 Conditions of detention

Amnesty International reported in June 2005 that many people who had sought asylum in the UK and who were detained solely under Immigration Act powers were held in grim prison-like facilities despite little chance of enforcing their return in a reasonable timescale (Amnesty International 2005).
HM Inspector of Prisons made somewhat fewer positive assessments for the year 2007-08 in relation to safety and respect in immigration removal centres. It was felt this might reflect increasing length of stay, uncertainty about the future and a higher proportion of ex-prisoners. Only four out of seven facilities were doing well enough in provision of activities for detainees. Concern was expressed at incidents of use of force, particularly during removal for deportation, with the safeguard of healthcare attendance not always present (HM Chief Inspector of Prisons 2009).

4.5 Healthcare provision in detention

The majority of immigration detainees are held in ten Immigration Removal Centres of which seven are run privately under contract and three by HM Prison Service (Bail for Immigration Detainees 2008). In those run by private companies healthcare is contracted privately. In only some centres are healthcare providers required to register with and be subject to independent scrutiny and regulation of clinical care by the Healthcare Commission (Royal College of Nursing 2009).
Detention guidelines require that detainees have available to them the same range and quality of services as the general public receives from the National Health Service (Home Office 2003). The Home Office Operational Enforcement Manual sets out categories of people of who should ‘normally be considered suitable for detention only in very exceptional circumstances’ being those ‘suffering from serious medical conditions or the mentally ill: those where there is independent evidence that they have been tortured’ (Home Office 2001). 

4.6 Deterioration of mental health of immigration detainees 

A number of studies have found detainees’ mental health deteriorates in detention. The traumatic nature of detention creates anxiety, depression and isolation and can rekindle memories of previous detention and torture (Pourgourides et al1996). Levels of depression needing clinical help were 75.8% among detained asylum seekers as compared to 26.2% of non-detained and 71.9% of detained asylum seekers suffered anxiety against 50 % for the non-detained (Medical News Today 2007). An Australian study found that past immigration detention contributed to the risk of ongoing Post Traumatic Stress Disorder, depression and mental health-related disability and that longer detention was associated with more severe mental disturbance and this persisted for an average of three years after release (Steel et al 2006). Medical Justice examined 56 ‘failed’ asylum seekers detained or shortly after release. Of these 33 fulfilled criteria for Post Traumatic Stress Disorder or depression (Medical Justice 2009).
Detainees have given testimony of the human costs of the lack of a timescale for detention and of the powerlessness and despair that they experience (London Detainee Support Group 2009) (Bail for Immigration Detainees and the Refugee Women’s Resource Project 2004).

4.7 Suicide and self harm 

Between January and December 2007 there were a total of 157 incidents of self-harm of immigration detainees requiring medical treatment and 1,517 detainees were put on a self-harm watch across the ten Immigration Removal Centres (Bail for Immigration Detainees 2008). Suicides are now of particular concern. In five years to 2006 there were15 self-inflicted deaths in detention (Institute of Race Relations 2006).

HM Inspector of Prisons found widespread lack of information and poor communication on the immigration process amongst immigration detainees and centre documentation repeatedly linked self-harm and deterioration in mental health with immigration anxiety. Understanding and management of self-harm was often superficial with security taking precedence over health (HM Chief Inspector of Prisons 2009).
4.8 Serious medical conditions

Reports have noted that detained women with HIV and who were on anti-retroviral drugs had treatment and hospital care disrupted and delayed. Test results showing HIV positive status were withheld until the point of deportation. Detainees experienced delays in diagnosis of tuberculosis and those on antituberculous drugs had disrupted specialist management and treatment (Bail for Immigration Detainees 2005) (Medical Justice 2009).
4.9 Torture survivors 

Home Office operational guidelines state that detention is normally considered unsuitable for those where there is independent evidence that they have been tortured. Despite documentation of detainees’ disclosure of torture there was lack of appropriate offers of referral, care and support. Where health care staff had notified management as required by Detention Centre Rules there was no evidence that this had been investigated (Bail for Immigration Detainees 2005). Medical Justice reported that for 20 detainees with physical signs ‘consistent with’ or ‘typical of’ torture, in no case was it apparent even when reported to the Home Office that this had been investigated (Medical Justice 2009).
A key recommendation of the Independent Asylum Commission was that survivors of torture, sexual abuse and other forms of trauma be identified as ‘at risk’ in order that their detention be avoided (Independent Asylum Commission 2008).

The Joint Committee on Human Rights were concerned by evidence they heard of the detention of vulnerable adults such as victims of torture, pregnant women and those with serious physical and mental health conditions, against the Home Office’s own rules. They said this was clearly a human rights violation (Joint Committee on Human Rights 2007).
4.10 Deficiencies in healthcare 

4.10.1 Lack of access to healthcare services
Médecins sans Frontières found despite detainees having serious mental health problems they did not have access to adequate mental health support. There was lack of continuity of care and incomplete medical records, disrupted treatment and failure to facilitate access to external secondary health care. Detainees remained with unidentified medical needs and there was lack of follow up for potentially serious conditions on the part of facility health care staff. Interpreting services were rarely offered impeding communication between detainees and detention health care staff (Bail for Immigration Detainees 2005). Medical Justice found some rape survivors were denied an HIV test (Medical Justice 2009).

A study of detained women found those with physical and mental health needs were unable to address these whilst in detention, and in some cases, detention exacerbated existing physical and mental health problems. These women reported lack of access to gynaecological services and services for trauma, torture and rape. Health care in the centres was of poor quality with lack of access to interpreters (Asylum Aid 2004). HM Inspector of Prisons found that mental health care provision for women detainees was insufficient (HM Chief Inspector of Prisons 2006). The Independent Asylum Commission found access to psychiatric healthcare was inadequate and should be improved (Independent Asylum Commission 2008).

4.10.2 Pregnant women

The Immigration Service instructions state that pregnant women are a category of people who are ‘normally only considered suitable for detention in very exceptional circumstances’ (Home Office 2002). Despite this pregnant women are held in detention where there is a lack of any systematic provision of antenatal and postnatal care (Bail for Immigration Detainees, Maternity Alliance and the London Detainee Support Group 2002).

4.10.3 Children

HM Inspector for Prisons found a lack of child health specialists and mental health assessments for detained children. All children seen by HM Inspector of Prisons described fear and distress on detention which worsened during detention including problems with eating, sleeping, bedwetting and being withdrawn (HM Chief Inspector of Prisons 2009). Save the Children found children in detention suffered weight loss, sleep deprivation, respiratory and skin complaints (Save the Children 2005).
The Joint Committee on Human Rights was particularly concerned that detention of children continued for lengthy periods in some cases and reviews of detention did not take welfare assessments into account. Their belief was that detention of asylum seeking children breached the UK’s human rights obligations and that they should not be detained (Joint Committee on Human Rights 2007). A key recommendation of the Independent Asylum Commission is that the detention of children should cease (Independent Asylum Commission 2008).

4.10.4 Quality of healthcare

The Joint Committee on Human Rights were not satisfied that the quality of healthcare currently provided to asylum seekers in detention was fully compliant with the right to the highest attainable standard of physical and mental health. They were particularly concerned at gaps in healthcare for those with HIV and care of those with mental health problems (Joint Committee on Human Rights 2007). 
The Independent Asylum Commission recommended that healthcare for detained asylum seekers should be provided by or under supervision of the National Health Service (Independent Asylum Commission 2008).
5. Violations of obligations under the Covenant on Economic Social and Cultural Rights 

The UK government has failed to protect immigration detainees from unnecessary morbidity and mortality arising from the conditions of detention, length of detention and its indeterminate nature.

The UK government has failed to protect children from unnecessary morbidity arising from detention.

The UK government, in violation of its own rules, detains vulnerable groups who have serious medical conditions, the mentally ill, survivors of torture and pregnant women.

The UK government has failed to provide to immigration detainees accessible, appropriate healthcare of good quality necessary for the realisation of the highest attainable standard of health. 

6. Recommendations

The UK government should be asked to urgently require that all healthcare provision in Immigration Removal and Holding Centres be registered with the Healthcare Commission and their specified standards of care implemented.

The UK government should be asked to require that all healthcare in immigration removal centres be commissioned by the National Health Service and be of the same range and quality as the general public receives from the National Health Service.

The UK government should be asked to ensure access to appropriate healthcare for detainees and that the provision of health care should reflect the specific medical needs of this vulnerable population, in particular mental health needs.

The UK government should be asked to properly enforce Home Office policy and rules not to detain torture survivors, people with serious medical problems, the mentally ill and pregnant women.

The UK government should be asked when it will cease the detention of children.
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Maternity Care

1. Relevant Articles of the Covenant

Article 12 emphasises that States must ensure the right of access to health facilities, goods and services on a non-discriminatory basis, especially with regard to vulnerable or marginalised groups.

2. Relevant Articles of General Comment 14 on The Right to Health
Article 34 of General Comment 14 indicates that ‘States are under the obligation to respect the right to health, by inter alia, refraining from denying or limiting equal access for all persons, including prisoners or detainees, minorities, asylum seekers and illegal immigrants, to preventative, curative and palliative health services; abstaining from enforcing discriminatory practises as a State policy; and abstaining from imposing discriminatory practice relating to women’s health status and needs.’

3. Facts stated in UK’s Fifth periodic report 2007
Despite the evidence of poorer maternity outcomes for women from ethnic minority and marginalised groups, this information is not included in the government’s Fifth report.
4. Factual and legislative situation in the UK

4.1 Policy documents and targets

In recent years policy documents for England and Wales have emphasised the importance of maternity services reaching marginalised groups.

National Service Framework for Children, Young People and Maternity Services, released in 2004, stated that women should have easy access to supportive, high-quality maternity services that are flexible, individualised and have an emphasis on the needs of vulnerable and disadvantaged women (Department of Health 2004).

Maternity matters, released in 2007, provides a national framework for local delivery of the maternity services, based on the National Service Framework and other policy documents (Department of Health 2007). This document emphasises access for marginalised groups and includes self-assessment tools to translate these general concerns into more concrete frameworks to guide activity at a local level.

The Public Service Agreement targets, set in 2002, include a target for reducing inequalities in infant mortality (deaths of children under one year). This target requires a 10% reduction in the gap in infant mortality between ‘routine and manual’ groups and the population as a whole (HM Treasury 2002). The routine and manual group covers babies born to fathers who are employed in the least skilled and, consequently, lowest paid occupations.

NHS maternity services are required to determine whether women are entitled to free NHS care or not, and to issue an invoice to those women who are not entitled to free NHS care (NHS 2004).
Women who are not entitled to free NHS maternity care include vulnerable migrants, including rejected asylum seekers, trafficked women, women whose immigration status is dependent on their husband and who have left the relationship, and undocumented migrants. Many of these women are in very difficult financial situations. They may not be entitled to work or access state benefits.

4.2 Gap between policy and health outcomes

There is evidence of a substantial gap between the policy prescriptions and outcomes for disadvantaged groups.
Infant mortality figures show an increase in the gap between ‘routine and manual’ groups and the population as a whole. In 1997-99, the gap was 13% and this has increased to 19% in 2002-4 (Department of Health 2007b). The outcomes are significantly worse for babies from the ‘NS-SEC other’ groups, which include many low-income and marginalised groups. This group has an infant mortality rate almost twice the rate of the population as a whole: 9.3 deaths per 1000 live births in 2002-4, compared to 4.9 deaths per 1000 live births for the population as a whole (Department of Health 2007b).
While figures for black and minority ethnic populations are incomplete, there are indications of significantly worse outcomes. Babies of mothers born in Pakistan had infant mortality rates twice that of the population as a whole and babies of mothers born in the Caribbean had infant mortality rates 63% higher than the population as a whole (Department of Health 2007b).

Maternal mortality rates have increased over the past 20 years, and this probably reflects changing demographics, as an increasing proportion of births are to mothers born outside the UK (CEMACH 2007).
The CEMACH report also found that women from black and ethnic minority groups have higher maternal mortality rates than other women; 5.6 times higher for black African Women, and 3.7 times higher for black Caribbean women, for example. Black and minority ethnic women had major problems in accessing maternity care (CEMACH 2007).
4.3 Charging for NHS maternity care

Maternity care is classed as ‘immediately necessary’ treatment and therefore cannot be withheld because of inability to pay (The Reaching Out Project 2007). This policy suggests that women who are unable to pay do receive care, however there is evidence that this is not the case.  
Trusts are required to issue invoices in all cases and many women are intimidated by the prospect of incurring a debt of several thousand pounds when they know it will be impossible to pay it. They choose not to receive care and ‘disappear’ from maternity services (Joint Committee on Human Rights 2007).

There are numerous examples of women who have been refused care because they are unable to pay in advance. This has continued despite reminders issued to Overseas Visitor Managers by the Department of Health (Joint Committee on Human Rights 2007).
Women have been deterred from obtaining care by the treatment received from the Overseas Visitor Managers and hospital finance departments. This consists of rude, and in some cases, abusive treatment in meeting with Overseas Visitor Managers; repeated ‘phone calls, often very aggressive in character; and threats to bring in debt collectors prior to the birth. In some cases, the Overseas Visitor Manager has rung the woman’s GP during the meeting and advised the GP that the woman is not entitled to free care. For some women this has resulted in loss of access to primary health care services (Joint Committee on Human Rights 2007).

The Joint Committee on Human Rights inquiry into the treatment of asylum seekers concluded: ‘the arrangements for levying charges on pregnant women and nursing mothers lead in many cases to the denial of antenatal care to vulnerable women.’ The Joint Committee recommended that the Government suspend all charges for maternity care and provide care free of charge to rejected asylum seekers (Joint Committee on Human Rights 2007).

5. Violations of obligations under the Covenant on Economic Social and Cultural Rights 

The UK government, by imposing charging for maternity care, has failed to respect the right to health of marginalised pregnant women: asylum seekers and women with insecure immigration status.


The UK government has failed to respect the right to health by imposing discriminatory practices as a State policy relating to women's health status and needs.

6. Recommendations

The UK government should be asked to suspend charges for maternity care in accordance with the recommendations of the Joint Committee on Human Rights inquiry into the treatment of asylum seekers.

The UK government should be asked to review its policies on maternity care, in particular to

- undertake a review of regulations, guidelines and practice with the aim of ensuring access to maternity services for vulnerable women, and

- immediately direct maternity services to provide pregnant women with an appointment with a midwife prior to any referral to the Overseas Visitor Manager.

References

Confidential Enquiry into Maternal and Child Health (2007) Perinatal mortality CEMACH report 2007 http://www.erpho.org.uk/viewResource.aspx?id=16203 accessed 04/03/2009

Department of Health (2004) National Service Framework for Children, Young People and Maternity Services http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_4089114 accessed 14/03/2009

Department of Health (2007) Maternity Matters; Choice, Access and Continuity of care in a Safe Service http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_073312 accessed 14/03/2009

Department of Health (2007b), Review of the health inequalities infant mortality PSA target, COI: London http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_065544 accessed 14/03/2009

HM Treasury (2002) Public Spending Review Targets http://www.hm-treasury.gov.uk/spend_sr02_psahealth.htm accessed 04/03/2009

Joint Committee on Human Rights (2007) 10th Report: The Treatment of Asylum Seekers http://www.publications.parliament.uk/pa/jt200607/jtselect/jtrights/81/8102.htm accessed 14/03/2009

National Health Service (NHS) (2004) Implementing the Overseas Visitors Hospital Charging Regulations: Guidance for NHS Trust Hospitals in England, COI http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/DH_4080313 accessed 14/03/2009

The Reaching Out Project (2007) http://www.medact.org/reaching_out_home.php accessed 04/03/2009

Mental Health 

1. Relevant Articles of the Covenant 

Article 12 

1. ‘The States Parties to the present Covenant recognize the right of everyone to the enjoyment of the highest attainable standard of physical and mental health.’

2. Relevant Articles of General Comment 14 on the Right to Health

Paragraph 17 elaborates on the right to provision of health facilities, goods and services, and underlines the availability of ‘appropriate mental health treatment and care.’ Like all other services that are delivered, this should be not only curative, but preventative and be delivered at community level. 

3. Facts stated in the UK’s Fifth Periodic Report 2007

Despite the significant burden of morbidity and mortality attributable to mental ill-health, mental health issues are not addressed in the UK government’s report. 

4. Factual and legislative situation in the UK

4.1 The burden of disease and strategic framework

20% of adults in the UK will suffer a significant mental health problem during their lifetime (ONS 2000). Funding and service provision continue to lag behind the need. 

In 1999, the government set out the National Service Framework (NSF) on Mental Health. This document set out standards, service models and programmes for implementation to guide service delivery for mental health amongst adults. Other policies have been developed in this context (Department of Health 1999).
4.2 The mental health of Older People

Older people also have high mental health care needs which are not met. Evidence suggests that 1 in 4 older people (over 65) has symptoms of depression severe enough to warrant medical intervention, yet only 1 in 3 of these people will discuss it with their GP, and only half of these individuals will receive medication despite substantial evidence for its benefit. Of concern, mental health services for older people were excluded from coverage under the NSF for Mental Health, a fact which may lead to further widening of the gap in the quality of mental health service available to younger adults and that available to older people (Age Concern England 2007).

4.3 Mental health amongst black and ethnic minority groups in the UK

The rate of mental illness is higher amongst black and minority ethnic groups than in the population as a whole (Healthcare Commission 2005), yet these groups fail to have adequate access to services. The Delivering Race Equality (DRE) programme has led to the generation of a number of community development initiatives that have had an impact on mental health at a local level. However this has not been matched by changes in policy and practice within the statutory sector, resulting in ‘lopsided’ provision (Mind, Diverse Minds 2007).
Recognising the excess of mental health problems amongst black and ethnic minority groups, the government has introduced the strategy called ‘Delivering Race Equality in Mental Health Care’ (Department of Health 2005). The SHIFT programme has been designed to address stigma and discrimination in mental health. (SHIFT)
4.4 The Mental Health Act

The government has reviewed the 1983 Mental Health Act (England and Wales), and the new act passed into law in July 2007 (HM Government 2007). Scotland has its own act. The new Mental Health Act that came into law in July 2007 contains areas of concern in the context of human rights. First, the definition of a mental disorder under the act has been broadened. This allows more readily for the detention of those diagnosed with a personality disorder. Secondly, the criterion for detention has been altered. Previously, the ‘treatability’ test meant that for a person detained with a ‘psychopathic disorder’ there must be treatment available to ‘alleviate or to prevent the deterioration’ of the condition. Under the new Act, this has been changed so that the person can be detained ‘if appropriate treatment exists’ (HM Government 2007). These changes together raises the concern that the Act may be used as a tool for public protection, under which people with what is considered ‘deviant behaviour’ (such as paedophilia) might be detained, with the principal intention being to protect the public rather than to help the individual. Under certain circumstances within the new Act, psychiatric patients can be subject to Community Treatment Orders (CTOs) where psychiatric treatment is provided compulsorily in a community, rather than in a hospital setting. Under these orders restrictions can be placed on, for example, where a person can live. There is potential for these restrictions to be harshly applied, and under the current Act, a person subject to a CTO does not have the right to appeal. This is also a matter of concern. 
5. Violations of obligations under the Covenant on Economic Social and Cultural Rights 

In failing to include the mental health of older people in the NSF for Mental Health, the UK government is failing to provide equitable attention to the mental health needs of older people.

The potential for detention of individuals under the mental health act for the purposes of public protection puts at risk the civil and political rights of those detained. 

6. Recommendations 

The UK government should be encouraged to provide increased investment for the maintenance and development of Mental Health services for older people.

The UK government should be asked to ensure that the mental health needs of black and ethnic minority groups are given specific attention in the development of services.

Regarding the Mental Health Act 2007 the UK government should be encouraged to provide safeguards that protect those detained under the Act from undue restriction under community treatment orders.
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The Health and Health Care of Older People

1.Relevant Articles of the Covenant 

Article 12

1. ‘The States Parties to the present Covenant recognize the right of everyone to the enjoyment of the highest attainable standard of physical and mental health.’

2. (d) ‘The creation of conditions which would assure to all medical service and medical attention in the event of sickness.’

2. Relevant Articles of the General Comment 14 on the Right to Health

Para 18. Discrimination on any basis in provision of health care is proscribed. Equity of access is emphasised.

3. Other relevant General Comments: General Comment 6 –The Rights of Older People

This general comment highlights the principles governing the care and treatment of older people, highlighting in particular, independence, dignity, self fulfilment, care and participation. With respect to health, it highlights the importance not only of curative, but also preventative, rehabilitative and terminal care. 

4. Facts stated in the UK’s Fifth Periodic Report 2007

The Government’s Fifth Periodic Report states that the National Service Framework (NSF) for Older People was introduced in 2001. This is a 10 year strategy for improving service delivery for older people. The government’s report does not comment on the effect of its implementation on the quality or availability of services (Ministry of Justice 2007), even though these issues had been highlighted in the NGO shadow submission to the CESCR in 2002 (Justice 2002).
5.Factual and legislative situation in the UK

5.1 Resource allocation

Since the Government’s Fourth Report, it has introduced the National Service Framework for Older People. This non-legislative framework sets out national standards and service models of care for older people in a variety of settings (hospital, home and nursing or residential care). The Government has also introduced Standards for Better Health which commits all parts of the NHS to ‘challenge discrimination, promote equality and respect human rights’ (Department of Health 2004). There has been a policy move towards more integrated social and health care, and towards case management for older people
.

The over 65s represent 16% of the population of the UK, however they occupy 2/3 of acute hospital beds, and are the highest users of NHS services (Joint Committee on Human Rights, 2004). Although an emphasis has been placed on improving services for older people, this is not reflected in the budget allocation to meeting their care needs. Data available from 2001-2002 show that, although the elderly make up 62% of social services clients, only 47% of local authority social services budgets were spent on older people (The Social Policy on Ageing Information Network 2005). The funding of social service care is of relevance to the health and health care of older people given the close link between health and social care needs in older age.

5.2 Discrimination

Despite the introduction of the NSF leading to a reduction in overt discrimination on the basis of age, studies undertaken since the introduction of the NSF indicate that, nonetheless, deeply held attitudes amongst some staff mean that rationing on the basis of age continues to take place ( Joint Committee on Human Rights 2007).

5.3 Quality of care for older people in hospital

There is evidence that older people in hospital fail to receive care that respects and supports their dignity. In 2004, for example, the Department of Health issued guidelines recommending core standards for food and help with eating for patients in hospitals. However, in research subsequently carried out by Age Concern, it was found that six out of ten older people admitted to hospital were at risk of becoming malnourished, or becoming more malnourished whilst in hospital. Amongst the factors cited were the lack of staff time, and the low priority accorded to nutrition (Age Concern England, 2006). The Healthcare Commission published a survey of 80000 adult in patients. One in five needed help with eating, but 40% of these people got no help or very infrequent help to eat (Healthcare Commission, 2007).

5.4 Provision of mental health services for older people

The organisation of policy and practice in mental health separates ‘adults of working age’ from ‘older people.’ A review of progress with the implementation of the National Service Framework for Older People by the Healthcare Commission, Commission for Social Care Inspection and Audit Commission (Audit Commission, 2006) found that this separation had led to an unfair system. Investment in mental health services for older people has not been increased and older people can be denied access to some treatment on the basis on their age. An independent inquiry into Mental Health and Well-Being in Later Life, supported by Age Concern, called for action to tackle age discrimination in mental health services and to establish services on a principle of age equality (Inquiry into Mental Health and Well-Being in Later Life 2006).

5.5 Domiciliary and residential care

Concern has been raised by organisations such as Age Concern, and the helpline ‘Action on Elder Abuse’ about the issue of the abuse of older people, both within their homes, but also within care settings such as nursing homes and residential homes (Age Concern, 2006). 77.9% of care homes are in the independent sector. Recent case law has clarified that the provisions of the Human Rights Act do not apply to them. This is a matter of significant concern, since it limits the protection afforded to the thousands of residents in such settings. The Minister for Human Rights has recently accepted the need to bring all care homes under the cover of the Human Rights Act (Joint Committee on Human Rights  2007b).

6. Violations of obligations under the Covenant on Economic Social and Cultural Rights 

Despite the introduction of the National Service Framework for Older People, the UK government has failed to prevent discrimination based on age within the NHS.

The UK government has failed to provide equity in service provision for older people, particularly regarding mental health.

The absence of protective legislation means that older people may fail to receive adequate treatment and safeguards in residential and nursing home settings.

7. Recommendations
The UK government should be encouraged to ensure that the principle of age equality is incorporated into all mental health policies, performance indicators, strategies and initiatives and ensure that the specific needs of older people are met within this approach.

The UK government should consider introducing a duty on public bodies to promote age equality.

As a matter of urgency, the UK government should be urged to honour its promise to legislate to close the legal loophole that has left care homes in the independent sector outside the scope of the Human Rights Act. 

The UK government should be asked to ensure that the education and training of all health and social care professionals should include awareness of, and the specialist skills to enable them to respond to the needs of an ageing population.
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Involving the Private Sector in the National Health Service

1. Relevant Articles of the General Comment 14 on the Right to Health

Para 35. ‘Obligations to protect include, inter alia, the duties of States to adopt legislation or to take other measures ensuring equal access to health care and health-related services provided by third parties; to ensure that privatization of the health sector does not constitute a threat to the availability, accessibility, acceptability and quality of health facilities, goods and services; ….’
2. Relevant concluding observations 

There were no comments made about changes in health systems or more specifically about the policy of involving the private sector in the delivery of services or the building of new hospitals/ infrastructure.

3. Facts stated in the UK’s Fifth Periodic Report 
There was no mention of the policy of involving the private sector in the delivery of services.

4. Factual and legislative situation in the UK

The UK government has promoted a policy of involving the private sector in the delivery of public health care services through the contracting out of services and using the private sector as a source of capital to finance the development of new infrastructure projects.

There is growing evidence that some of the contractual arrangements that have been drawn up between the NHS and the private sector threaten the future viability of some public health care services. Two initiatives will be presented below that provide an account of how the move towards privatisation threatens the immediate availability of health care services.

4.1.  The  Private Finance Initiative (PFI)

In 1992, the Private Finance Initiative (PFI) was introduced by the Conservative government to fund infrastructure developments. This policy was continued by the Labour government after 1997. In the health sector, the Private Finance Initiative has been used to build or re-build hospitals. NHS Hospital Trusts have entered into a partnership with a consortium of construction, facilities management and finance companies. There has been extensive analysis of the terms of the financing arrangements which underpin PFI deals (Gaffney et al 1999). Some of the main criticisms are:

· Inflexibility of contracts; 

· Lack of evidence of value for money;

· Long term implications for the NHS and public sector payments control of resources; 

· High transaction costs;

· Limited risk transfer;

· Private sector quality.

Since 2000, several PFI funded hospitals have been completed. The poor financial position of these new hospitals is providing evidence of the limitations of the PFI policy. The payments that the new hospitals are making to their private sector partners will have a significant influence on the ability of these hospitals to continue to provide services in the future. Their problems will also impact on other local hospitals. A new system of costing health care services, introduced by central government, is also influencing the financial position of the new PFI hospitals because the new system is unable to adjust to increased PFI costs. In addition, there are examples of the consortia of companies involved in PFI contracts, refinancing the deals, resulting in higher returns to shareholders but with little benefit to the taxpayer or NHS. These problems will be discussed below.

4.1.1 Impact of debt on future services

PFI contracts are often 30 years or longer. Although PFI initiatives have been presented as a way of borrowing money to fund infrastructure development, it would have been cheaper for government to borrow money directly rather that set up complex arrangements with the private sector. Hospitals pay two types of charges to the private sector consortium involved in building the hospital. Service changes cover the costs of provision of services. Availability charges cover the costs of capital assets. There are three types of costs covered by availability charges:

a) interest / principal payments on the debt taken out by the consortium; 

b) build up of capital resources required to cover costs of expenditure for maintaining the condition of the facilities; and c) payment of dividends to shareholders of companies in the consortium. Unless there are significant changes to the contract or the consortium fails to reach agreed standards, the availability charges do not change over the period of the contract (Hellowell  & Pollock 2007).

In addition, the introduction of a new system of tariffs for health services, called ‘Payment by Results’, has made it more difficult for PFI hospitals. Under the new tariff system, 5.8% of income is allocated to capital projects. However payments under PFI are often 8.5% of hospital income, which is higher than allocated under the new tariff system. The difference will have to be funded by drawing on income allocated for services (Hellowell & Pollock 2007). 

The Queen Elizabeth Hospital, Greenwich, was one of the first PFI funded hospitals to open in 2001. By 2005, it announced that it was technically insolvent. The auditors, PWC announced that the annual deficit of the hospital in 2005 was £19.7 million and would be £100 million by 2008-09 unless the PFI debt was restructured by the government. PWC reported 

‘Once a trust has posted a significant deficit, it is very difficult to recover the cumulative position without financial support ... It does not appear possible for the trust to generate the necessary level of saving ... Nor could the trust provide the existing level of services expected of an acute NHS trust if it were required to recover the deficits.’ (Carvel 2005) 

A report from the South London and Maudsley Strategic Health Authority pointed to the links between PFI charges and the financial position of the Queen Elizabeth Hospital (QEH) NHS Trust. It reported:  

‘QEH also has a significant underlying recurring cash flow deficit arising because the cash costs of the PFI availability charge exceed the funding for capital charges in the tariffs. At end-2005/6 it had a total debt payable to the SHA of £52 million and this had increased to about £65million by end-2006/7 despite the substantial cash saving cost improvement programme (CIPs) achieved during the year.’ (South London and Maudsley Strategic Health Authority 2007)

In 2007, the QEH announced cuts of around 10% in clinical services. 

4.1.2 Impact on other hospitals

High PFI payments do not just impact on that one PFI hospital, they also impact on other local hospitals. When one or more hospitals are bankrupt in a health district, other hospitals are affected. Due to the difficulties in rescheduling the debt payments, it is easier to reduce NHS expenditure in a non-PFI hospital. This can be seen in the case of south east London, where two PFI hospitals are technically bankrupt - the Queen Elizabeth Hospital, Woolwich and the Bromley Hospitals NHS Trust.

A report, The Implications of Fixed Costs and PFI Schemes for Service Redesign in SE London, was produced by the NHS as part of a consultation over the future of services in the boroughs of Bromley, Lambeth, Bexley, Lewisham, Greenwich and Southwark. It concluded that: 

‘The site where there is greatest scope to reduce fixed costs is Queen Mary’s Sidcup. If hospital infrastructure is reduced at Queen Mary’s Sidcup then the surplus estate can be sold or leased with a resulting improvement in the recurrent financial position across the sector.’ (A Picture of Health project team 2006)

4.1.3 Problems of planning and payments system

Many PFI deals were based on a need to replace existing hospitals, which were often built several decades ago. They were also based on an assumption that the delivery of acute services would continue to take place within a hospital. These assumptions are being challenged because of the use of non-NHS providers, which has resulted in 10 per cent of NHS patients being treated in the independent sector, after 2008. There have also been developments in care which no longer have to be delivered in a hospital setting. A recent White Paper, Our Health, Our Care, Our Say, (2006) sets out a policy of encouraging the delivery of care in homes and communities (Department of Health 2006).

The costs of breaking or rescheduling the PFI contracts are high, which is why it is difficult to re-negotiate contracts. In addition, some of the consortia involved in PFI projects have renegotiated the financing arrangements. One of best documented examples is the case of the Norfolk and Norwich University Hospital NHS Trust. The consortium of companies involved in this PFI deal is called Octagon. In 2003, five years after the original PFI deal, Octagon renegotiated the financing by increasing the amount of money borrowed from £200 million to £306 million. After other adjustments, the refinancing totalled £116 million. Octagon retained £82 million to increase the internal rate of return for investors. This increased from 19% in 1998 to 60% in 2003. The NHS Trust secured £34 million from this refinancing deal but only by extending the PFI contract from 34 to 39 years. This gain would only be paid gradually over the term of the contract. It also increased the cost of breaking the contract early to £257 million (Select committee on Public Accounts 2005-2006). 

The UK Parliament Health Select Committee concluded that the gains achieved by Octagon shareholders and the terms which the NHS Trust renegotiated by extending the terms of the PFI contract were unacceptable (Select Committee on Public Accounts 2005-2006). The report concluded that:

‘We would not expect to see another Accounting Officer appearing before this Committee defending what we believe to be the unacceptable face of capitalism in the consortium’s dealing with the public sector.’ (Select Committee on Public Accounts 2005-2006) 

It is not only the costs of breaking a PFI deal that are leading to a loss of NHS resources. Five PFI deals have negotiated separate land leases that are longer than the PFI hospital management contracts. A 60-year PFI contract signed by Darent Valley Hospital in Kent gives contractors a 75-year leasehold. Dartford and Gravesham NHS Trust private-sector partners have been given a land and assets lease for 40 years. The contractors Skanska and Innisfree will gain the right to use the land and buildings of the Queen Elizabeth Hospital, Greenwich, until 2126 (Donnelly 2008).
4.1.4 Conclusion to PFIs

There are several problems emerging from PFI hospitals that have the potential to threaten the provision of NHS health care services in future. The level of payments that hospitals will have to make over periods of 30 years or more, are already having an impact on services. In some cases, there have already been cuts in services at the hospitals or neighbouring hospitals. As more PFI hospitals are completed, the level of payments made by the NHS will expand, leading to more financial crises.

4.2 Development of Independent Sector Treatment Centres (ISTCs)

In 2000, the UK government announced an increase in investment in the NHS, as set out in the NHS Plan (Department of Health 2000). In Delivering the NHS Plan: next steps on investment, next steps on reform, the Department of Health set out plans for the use of the extra investment (Department of Health 2002). This included the creation of a network of Treatment Centres, described as a ‘network of fast-track surgery units’, which would reduce waiting lists. Some of the new treatment centres were to be run by the NHS and some by the private sector. £700 million per year was to be invested into these new centres. The aim of a treatment centre was to streamline the process of consultation, diagnostic tests and surgery for common conditions, such as hip replacement and cataract surgery. Some NHS treatment centres had already been developed as a way of improving the coordination of treatment and care.

4.2.1 Value for money

The contract negotiations were undertaken by the Department of Health on behalf of local commissioning agencies (Primary Care Trusts). Soon, there were several cases of local health commissioners refusing to accept a treatment centre contract. A majority of local NHS chief executives did not think that the new centres were ‘value for money’.

The major criticisms have been made in relation to the terms of the contracts awarded to private companies. Several companies were awarded five year contracts to treat a set number of patients. The terms of the contract allow the private company to be paid even if it did not treat the number of patients stated in the contract. The result of this arrangement is that local NHS health service commissioners have to continue to pay for the contract, even if the number of patients being treated is less than that originally contracted. This is money lost to the NHS.

It is estimated that an Independent Sector Treatment Centre (ISTC) in Greater Manchester, run by Netcare, a South African company, lost £2m to the local NHS in its first six months. 14 local health services commissioners paid £1.9m to Netcare for operations that were not carried out because patients opted for traditional NHS care. Consequently the ISTC only performed 4,000 out of 6,000 contracted operations, yet under the contract Netcare was paid for the full amount (Health Service Journal 2005). This also led to local health commissioners paying local doctors a bribe to refer patients to the ISTC. An investigation by Hospital Doctor magazine found GPs in the area were being paid £30 for every patient sent to Greater Manchester ISTC (Carvel 2006).
In 2006, details emerged of ‘residual value’ packages, which are agreed sums to be paid to the private companies for their facilities should their five-year contracts not be renewed. Some companies may be receiving up to £25 million more than the NHS would, for a similar service (The Times 2006).
In August 2007, the Department of Health announced that the ISTC programme was running 16% under capacity but the remaining £222 million is still being paid because the contracts that were negotiated with the private companies, agreed to pay in full whether or not the NHS sends patients (Pagnamenta 2007). The NHS, at local level, is still having to pay even though there are no patients (Health Service Journal 2007). PCTs are ‘locked’ into 5 year contracts. There were also problems of local monitoring as responsibility for ISTCs at local level were hard to identify (Health Service Journal 2007).
4.2.2 Costs and prices
It has been difficult to obtain information on the prices of operations undertaken by ISTCs. The Department of Health has admitted that the costs are 11.2% higher than NHS equivalent costs, which are higher than the NHS standard costs (The Guardian 2007).
4.2.3 Lack of data

There is growing evidence that data collected by the ISTCs is often incomparable to NHS data. In addition, secrecy at the Department of Health has made it difficult for Parliamentary Select Committees to review the scheme. The Department of Health refused to publish the methodology that it used to evaluate contract bidders, nor to provide the business cases of the successful bidders. The issue of lack of data was highlighted in a report from the Healthcare Commission, the government health care regulator. The Healthcare Commissions observed that the emergency readmission rates for hip replacements was similar to NHS rates but said ‘This is perhaps unexpected, given the mix of patients treated at ISTCs, which excluded those with the most complex needs’ (Public Finance 2007). This suggests a higher emergency admission rate.

5. Violations of obligations under the Covenant on Economic, Social and 
Cultural rights

The UK government has failed to ensure that the future availability, accessibility and quality of health facilities provided through the NHS will be secure. Health services are threatened by the terms of PFI payments that hospitals are committed to paying often over 30 year or more. An NHS asset, i.e. land, is also threatened if hospitals are unable to make payments and have to leave their sites and facilities, because of terms which have given developers the rights to land in hospital PFI deals.

6.Recommendations.
The UK government should be asked when it will abandon the policy of using private sector borrowing to finance new capital development initiatives and return to funding arrangements whereby the public sector enters into capital borrowing, which will be cheaper and more flexible than existing private finance initiative (PFI) arrangements.

The UK government should be asked when it will abandon the policy of contracting private sector providers on terms that benefit the private sector company and that do not give value for money.
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Education on the Covenant on Economic, Social and Cultural Rights for doctors

1. Relevant Articles of the General Comment 14 on the Right to Health 
Para 44. The Committee also confirms that obligations of comparable priority include the following: ‘(5) to provide appropriate training for health personnel, including education on health and human rights.’ 

2. Relevant recommendations from the 2002 Concluding Observations
30. ‘The Committee urges the State party to ensure that human rights education curricula and training programmes for schoolchildren and for the judiciary, prosecutors, government officials, civil servants and other actors responsible for the implementation of the Covenant give adequate attention to economic, social and cultural rights.’

3. Facts stated in UK’s Fifth Periodic Report 2007

In responding to Para 30 of the Concluding Observations, the UK periodic report paragraphs 91-96 refers to human rights education in a superficial manner, and fails to specify economic, social and cultural rights. 

4. Factual and legislative situation in the UK

Thirty two years on from the UK ratifying the International Covenant on Economic Social and Cultural Rights and fourteen years on from the World Conference On Human Rights in Vienna that recognised the importance of special education in human rights and humanitarian law for health professionals, doctors remain largely ignorant of the significance of economic, social and cultural rights in general, and the right to the highest attainable standard of health in particular. As the UN Special Rapporteur on the right to the highest attainable standard of health explained to the Human Rights Council, the right to health is one of the most extensive and complex human rights in the international lexicon, and cannot be realised without health professionals. He added ‘To be blunt, most health professionals whom the Special Rapporteur meets have not even heard of the right to health. If they have heard of it, they usually have no idea what it means, either conceptually or operationally. If they have heard of it, they are likely to be worried that it is something that will get them into trouble.’ (Special Rapporteur on the right to the highest attainable standard of health 2007)

There is limited evidence that the UK government’s approach to education curricula and training programmes for health professionals has changed, except for the publication of Human Rights in Healthcare - A Framework for Local Action  (Department of Health 2008). This is manifested at the highest level, by the failure of the Joint Parliamentary Committee on Human Rights report criticising the 2004 Charging Regulations that denied refused asylum seekers free access to secondary healthcare, to mention the Covenant except in passing, preferring to use the European Convention on Human Rights which comprises mostly civil and political rights (Joint Committee on Human Rights 2007). 

The publication Human rights in healthcare—a framework for local action misleadingly euphemises when it refers to the ‘international community’ as ‘agreeing’ to human rights treaties, rather than the UK ratifying the International Covenant on Economic, Social and Cultural Rights. It later claims ‘(t)he responsibility to comply with these treaties lies with the UK Government not with individual NHS organisations’. The paper fails to point out that whilst the state is the ultimate duty bearer, it is obliged to provide the environment within which all members of society can discharge their responsibilities towards the Covenant. Importantly, the document focuses on the Human Rights Act as imposing a direct legal obligation on NHS Trusts, which, by default, relegates the Covenant to being of lesser importance. The primary role of the document appears to be to warn trusts of their jurisprudential liabilities with regard to the Human Rights Act, and in so doing allows the Covenant to suffer in comparison.

The failure of the Government to incorporate the International Covenant on Economic, Social and Cultural Rights into domestic law, as recommended by the Committee in its 1997 and 2002 Concluding Observations, denies health professionals the existence of case law on the observation of the Covenant, which would have educational value.

Two surveys of the 32 UK medical schools carried out in January 2008 and 2009 asked if any education on the right to the highest attainable standard of health was included within medical student core curricula. In 2008 only two responded positively. Warwick University reported it was mentioned briefly in the first year, and Glasgow reported that one diagram from the WHO report, 25 Questions and Answers on Health and Human Rights, which describes the right to the highest attainable standard of health, was discussed. In 2009 three medical schools, Newcastle, Leeds and Sheffield, reported they were taught health rights, but only briefly and as an addendum to another subject (personal communication). 
Successful publication of human rights papers in medical journals is rare.  A common reason for rejection is the sense that the issues are too complex, or of insufficient interest to the reader. Until the medical profession receives education on economic, social and culture rights, health professionals will remain uninterested because they will not understand the importance of human rights to health. 

6.Recommendations
The UK government should be asked when health professionals will receive education on the International Covenant on Economic, Social and Cultural Rights.
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�Although doubts about the extent to which this policy aspiration has extended into practice.
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