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1. Executive Summary

Asian Indigenous and Tribal Peoples Network (AITPN) studied the second to fifth periodic reports of the government of India (E/C.12/IND/5) to the UN Committee on the Economic, Social and Cultural Rights. The reports fail to highlight the actual situation.

There is no doubt that there are some constitutional and legal guarantees for recognition of the many of the economic, social and cultural rights in India. The government of India has also launched various programmes for the realisation of the Directive Principles of State Policies as provided under the constitution of India.

However, as this shadow report shows, among others, the realisation of the economic, social and cultural rights issues are hamstrung by the lackadaisical implementation of the programmes launched. There are inadequate supervisory and accountability mechanisms. 

The government of India on its part should explain as to how it seeks to improve implementation of the programmes. The Committee on Economic, Social and Cultural Rights should make concrete recommendations as to how it will improve the implementation of the programmes.

Article 6: Right to work and employment (paras 1 to 87)


National Rural Employment Guarantee Act (NREGA)

- Half of the Rs 13,000 crores sanctioned under the Scheme during 2005-2006 had not been utilized in the country. A survey by the Delhi-based Centre for Environment and Food Security (CEFS) in 2007 revealed that out of the Rs 733 crore released to Orissa under NREGS, more than Rs 5,000 millions were siphoned off by government officials.
 Many poor tribals were cheated. 

Affirmative action in employment 

- The Constitution of India provides reservation of jobs and promotion to the members of the Scheduled Tribes (STs) and the Scheduled Castes (SCs) at the proportion of 7.5% and 15% respectively. As of March 2006, there were about 121,000 vacancies in the police force for Scheduled Castes and Scheduled Tribes across the country.
 From the various reports of the Parliamentary Committee on the Welfare of Scheduled Castes and Scheduled Tribes (“the Committee”) it is clear that both the Central government and the state governments have failed to provide job reservations to the SCs and STs. The Parliamentary Committee expressed surprise that even in the case of Sweeper category where no higher qualification is required, there was shortfall of STs every year from 2003-04 to 2006-07 in Navodaya Vidyalayas.
 

Article 7: Right to just and favourable conditions of work (paras 88 to 137) 

Non-implementation of reservation for promotion of tribals
In its 19th report presented to the Lok Sabha on 19 December 2006, the Parliamentary Committee on the Welfare of Scheduled Castes and Scheduled Tribes stated that the latest figures showed a backlog of 34 SCs and 61 STs in recruitment in Development Officer category, and a backlog of 4 SCs and 7 STs in promotion in Development Officer category in United India Insurance Company Limited.
 Across the spectrum, the promotion of STs does not meet the requirements under the law.

Article 10: Family protection (paras 206 to 339)

i. Child Labour

AITPN appreciates that the government of India has admitted that the number of child labourers increased from 11.28 million in 1991 to 12.5 million in 2001. Part of the problem is the non-enforcement of the Child Labour (Prohibition and Regulation) Act of 1986. As of October 2007, only 6,669 children were identified across the country as child labourers under the Child Labour (Prohibition and Regulation) Act in 2006. In all, 872 prosecutions were launched against the offending employers, but not a single conviction had taken place during the first year of the total ban. In the national capital of Delhi, only 55 child labourers could be identified.
 
 
The government of India failed to formulate an effective programme for rehabilitation of child labourers.
  
ii. Failure of ICDS scheme

The Integrated Child Development Services (ICDS) Scheme launched in 1975 has been a failure due to non-implementation and non-operationalization of the Anganwadi Centres. Out of 1.05 million Anganwadi centres sanctioned by the Central government, 3, 60,113 have not been functioning.
 On 20 March 2007, the Supreme Court expressed dissatisfaction over the non-implementation of the Integrated Child Development Services and ordered that all the Anganwadi Centres that were sanctioned in the year 2005 (1.88 lakh) must be operationalised by 30 June 2007 and the Anganwadi Centres that were sanctioned in 2006 (1.02 lakh) must be made operational by September 2007.
 

Article 11: Right to an Adequate Standard of Living paras (340 to 472)

i. Starvation deaths of tribals

UNICEF stated in December 2007 that over 19 million infants in the developing world are born with low birth weight, among which 8.3 million are in India.
 The tribals are poorest in the country and they have become disproportionate victims of starvation death. In the face of apathy of the state, hunger, malnutrition and death have become a way of life for the tribals across the country. 
In a report to the Supreme Court of India in 2006, the National Human Rights Commission (NHRC) stated that it found the efforts of the government of India not enough to eradicate hunger and starvation in the KBK (Kalahandi-Bolangir-Koraput) region of Orissa where tribals live. Due to the erroneous estimation of the Below Poverty Line (BPL) families by the Central government, which was 1800,000 less than the actual number of 5019,000 persons, the poor were deprived of food under the Antyodaya Anna Yojana of the Central government.
 The NHRC also found that there was no improvement in healthcare in the KBK region. The NHRC found that there were more than 31.63 per cent vacancies of medical staff in Navrangpur, 29.21 per cent in Malkangiri, 28.57 per cent in Nuapada and 22.6 per cent in Kalahandi.
 

ii. Land alienation of tribals

The lands of the tribals have been alienated despite constitutional guarantees under the 5th Schedule and 6th Schedule of the Constitution and numerous State laws prohibiting transfer of lands from tribal peoples to non-tribals. In Andhra Pradesh, non-tribals presently hold as much as 48 per cent of the land in Scheduled Areas of the state. Since the Andhra Pradesh Scheduled Areas Land Transfer Regulation came into effect in 1959, 72,001 cases of land alienation have been detected involving 3,21,685 acres of land in the state. The tribals have been losing their legal fight in the courts to recover their lands. Of the 72,001 cases registered under the Andhra Pradesh Scheduled Areas Land Transfer Regulation, 70,183 cases were disposed off and 33,319 cases (47.47 per cent) were decided against the tribals involving 1,62,989 acres of land. As of January 2007, about 300 cases were pending in Andhra Pradesh High Court involving about 2,500 acres of land under the Andhra Pradesh Scheduled Areas Land Transfer Regulation.
 

In Jharkhand, the cases of alienation of tribal land have been on the rise despite having two laws - Chotanagpur Tenancy Act and Santhal Pargana Tenancy Act to prevent sale of tribal land to non-tribals. A total of 2,608 cases have been filed by the tribals with the Special Area Regulation Court in 2003-2004, which increased to 2,657 cases in 2004-2005 and further to 3,230 cases in 2005-2006. As of January 2007, 3,789 cases have been filed with the Special Area Regulation Court in 2007.
 

The need for legal assistance from the State to the tribals to restore their land rights cannot be emphasised enough.

iii. Displacement and lack of rehabilitation 

a. Development-induced displacement
While the tribal constituted only 8% of the total population at 1991 census, they however comprised 55.1% of the 8.54 million displaced people in India between 1950 and 1990. Majority of the displaced peoples were not rehabilitated. A survey released in December 2007 by ActionAid and Indian Social Institute stated that over 1.4 million people have been displaced from their homes in Andhra Pradesh, Chhattisgarh, Orissa and Jharkhand in the last ten years and 79% of them were tribals.
 As Indian economy booms, it requires more land and resources. The potential victims of displacement are once again the tribals.  

On 11 February 2008, the Parliamentary Standing Committee on Rural Development invited comments from the NGOs on the Land Acquisition (Amendment) Bill, 2007 and the Rehabilitation and Resettlement Bill, 2007 to be submitted by 22 February 2008. The short time period provided to the NGOs to submit comments shows the lack of sincerity on the part of the government to address these critical issues – displacement and lack of rehabilitation.  

b. Conflict-induced displacement

In 2006, the tribal peoples constituted over 40.6% (1,86,225) of 4,58,225 conflict-induced internally displaced persons (IDPs) in India. The conflict-induced tribal IDPs included 33,362 displaced Bodos and Santhals in Kokrajhar district and 74,123 displaced Bodos and Santhals in Gosaigaon district of Asom; about 35,000 Brus (also known as Reangs) from Mizoram who took shelter in Tripura in October 1997; and 43,740 displaced Adivasis living in the anti-Naxalite Salwa Judum camps in Dantewada district of Chhattisgarh. 
 

In addition to displacement by conflicts, over 5,790 Chakma tribal families consisting of 35,438 persons from 49 villages in Mizoram were displaced due to the India-Bangladesh border fencing being constructed by the government of India. 

The conditions of the IDPs are miserable. On 15 November 2007, after their visit in the relief camps in Kokrajhar district of Asom, a delegation of the National Human Rights Commission (NHRC) stated that it found the ration supplies provided to 15 relief camps for ten days to 7,504 families was highly inadequate and medical facilities for the camp inmates was poor.
 

The Kashmiri Pandits, non-tribals who have been displaced from the state of Jammu and Kashmir, are provided cash assistance of Rs 1,000/- per head per month subject to a maximum of Rs 4,000/- per family per month both at Jammu and Delhi relief camps besides basic dry rations.
 On the other hand, a Bru tribal adult get cash dole of only Rs 2.90 per day (i.e. Rs 87 per month) and a minor get Rs 1.45 per day (i.e. Rs 43.5 per month) and meager 450 gram of rice is being provided to per adult Bru per day while 225 gram of rice is being provided to per minor per day, which is highly inadequate. The discrimination could not have been starker. Yet, on 15 October 2007, the Food, Civil Supplies and Consumer Affairs Department, Government of Tripura reduced the monthly rice allocation being provided to the relief camps under the Public Distribution System (PDS), inter alia, on the ground that there is no separate allocation of rice from the Government of India for them.

iv.   Non-utilization and misutilization of tribal funds

a. Non-implementation of TSP component

Under the Tribal Sub-Plan (TSP), 8% of Budget Estimates in case of the Central Ministries/ Departments and in proportion of the Scheduled Tribe population in the respective States has to be put in a separate budget head and these funds are non-divertible and non-lapsable. But the TSP allocations have not been seriously followed by the Central Ministries/ Departments as well as the State governments. At minimum 8% of budget allocation of Central Ministries/ Departments for TSP, the total budget allocation of Central Ministries/ Departments for TSP should have been Rs. 11505.27 crores for the year 2006-07. And with Rs 145483.39 crores Budget Estimate of the Ministry of Tribal Affairs, the total allocation for the TSP during 2006-2007 was 13172.73 crores. But the actual allocation for TSP out of the total outlay of the Ministries/Departments of the Government of India could not be provided by the Ministry of Tribal Affairs “because of inadequate information”.
 

Although the Tribal Sub Plan was first adopted in the 5th Five Year Plan in 1974-79, several states have not been following the TSP strategy while preparing their Annual Plans. The Ministry of Tribal Affairs stated that Andhra Pradesh, Asom, Goa, Karnataka, Rajasthan, Sikkim, Tamil Nadu, Andman and Nicobar Islands and Daman & Diu had not made the requisite provision under TSP in their 2006-07 Annual Plans.
 

b. Non-utilization of funds for the tribals
The non-utilization of funds meant for the development of the tribals has been a chronic problem in India, which has direct implications the development in the tribal areas and the miserable living conditions of the tribals across India. Since the Fiscal Responsibility and Budget Management (FRBM) Act came into force in July 2004, which required that the states must submit utilization report prior to release of fresh funds from the Central government, the Ministry of Tribal Affairs could not release Rs 15,22.90 crore i.e. (1 crore = 10 million) for the development of the tribals to different state governments up to 31 December 2005. These funds could not be released by the Ministry of Tribal Affairs because of the failure of many State governments to submit utilization reports under the FRBM Act.

Article 12: Right to health (paras 473 to 571)

Poor health situation of tribals

At para 480, the government of India has candidly admitted the “poor health situation of Scheduled Castes, Tribes and other disadvantageous groups”. According to the Annual Report 2005-2006 of the Ministry of Tribal Affairs, the infant mortality, under-5 children mortality and percentage of children under-weight in respect of STs is higher than that of India as a whole as well as in comparison to other disadvantaged socio-economic groups. The infant mortality rate for STs is 84.2 against the national rate of 70, under-5 children mortality rate for STs is 126.6 against the national rate of 94.9 and percentage of children under-weight for STs is 55.9 against national percentage of 47.  

The Joint Parliamentary Committee (13th Lok Sabha) in its 23rd Report of February 2003 on the Working of Integrated Tribal Development Projects in Rajasthan stated that hundreds of posts of medical staff in Tribal Sub-Plan (TSP) areas had been lying vacant. The State government of Rajasthan could not give any answer as to the reasons for not filling up the vacancies in all the categories. No additional benefits were given to the medical staff working in TSP areas.
Articles 13 to 14: Right to education (paras 572 to 674)

i. For tribals education is not a fundamental right

The government of India has highlighted the enrolment rate in the primary schools. But it has failed to state that as many as 9,503 primary schools in the country have no teacher and another 1,22,355 schools have only one teacher each, according to a recent survey released by the National University of Educational Planning and Administration in April 2007. The survey also stated that on an average a primary school in India had 4.19 teachers.
 

In addition, the tribal students face discrimination and neglect in schools from their teachers. In September 2007, a report released by National Council for Educational Research and Training (NCERT) found “institutionalised discrimination” against the students belonging to SCs and STs in schools which resulted in their alienation from schools and in high level of child labour. The NCERT report provides examples of how tribal students face discrimination. Teachers in Madhya Pradesh felt that teaching the “Korku” tribal children was equivalent to “teaching cows” and in Bihar, teachers felt “Mushar” (Dalit) children were not interested in education.
 

ii. Failure of government educational schemes 

a. Compounding the problem of low rate of literacy among tribal girls 

There are 136 districts having less than 10% literacy rate among Scheduled Tribe women identified for coverage under the scheme of Educational Complex. As of January 2006, the Ministry of Tribal Affairs covered only 51 districts. As the tribal population was negligible in 50 uncovered districts, the Ministry of Tribal Affairs urged the State Governments to forward the proposals of NGOs for setting up Educational Complexes in the remaining 35 districts.
 But State governments did not forward such proposals.

The Parliamentary Standing Committee on Social Justice and Empowerment in its 17th report in May 2006 expressed concern that the number of educational complexes supported by the Ministry of Tribal Affairs and number of tribal girls enrolled in the educational complexes had been declining since 2002-03.

Article 15: - Right to participate in cultural life (Paras 675 to 781)  

Many of minority tribal groups are facing extinction. The Supreme Court in its order of 2002 directed to close down the Andaman Trunk Road (ATR) that runs along and through the Jarawa Tribal Reserve and threatens their survival.
 The construction of ATR and rapid encroachment of tribal land by settlers have been pushing the Jarawa tribe to extinction. According to a report presented to the Planning Commission in August 2006, the Jarawas faced the dual challenges of losing their habitat and saving themselves from sexual exploitation from the outsiders.
 Unless the ATR is closed down, the Jarawas will certainly face extinction. 
2. Implementation of the articles 6 to 15

Article 6: Right to work and employment (paras 1 to 87)

i. The NREGS: Failure to reach the tribals 

According to Directorate General of Employment & Training under the Ministry of Labour and Employment, over 6.5 million Scheduled Castes and 3 million Scheduled Tribes were registered for jobs with the Employment Exchange countrywide in 2006.

The government of India cites the National Rural Employment Guarantee Act (NREGA) as showcase legislation in its efforts to provide employment to the unskilled and poor labourers in the rural areas. 

But the National Rural Employment Guarantee Scheme has failed to uplift the living conditions of the tribal peoples who are the poorest of the poor. The maximum of 100 days of work which is provided under the NREGA is not sufficient for the poor tribals who usually have large families to support themselves. Their conditions have been further made miserable by the corrupt government officials who deny them the right to work for 100 days and the non-utilization of funds.  

While reporting about the success of the National Rural Employment Guarantee Scheme, the government of India has failed to mention that half of the Rs 13,000 crores sanctioned under the Scheme during 2005-2006 had not been utilized in the country. This explains the failure of the much vaunted scheme.
 

A survey by the Delhi-based Centre for Environment and Food Security (CEFS) in 2007 revealed that out of the Rs 733 crore released to Orissa under NREGS, more than Rs 5,000 millions were siphoned off by government officials. Many poor tribals were cheated. The CEFS found that one Rupa Majhi, a poor tribal of Palsipada village in Kalahandi district of Orissa, was actually given 21 days of employment against assured 100 days employment and was paid only Rs 600 as wages during 2006-07. But, on his job card, it was falsely written that he had worked for 336 days. Similarly, another tribal Chandra Majhi of Palsipada village had not received any employment under the rural job scheme but, in his job card there was fake entry of 126 days.

The NREGS also has a provision whereby Scheduled Castes and Scheduled Tribes (or tribals) can receive funds to develop private land that has been allotted to them by the panchayats (village council) but it has been found that very few tribals have availed this money because of ignorance about the scheme.

ii. Non-implementation of affirmative action in employment 

The government of India’s periodic report also remained silent on the discrepancies in the affirmative action programmes meant for the Scheduled Tribes and the Scheduled Castes and the actual implementation of the affirmative action programmes. The Constitution of India provides reservation of jobs and promotion to the members of the Scheduled Tribes (STs) and the Scheduled Castes (SCs), 7.5% and 15% respectively. However, the government of India and various state governments have failed to implement these job reservations policies. 

On 8 November 2007, the All Assam Tribal Sangha stated that there were at least 29,375 backlog vacancies for SCs and STs in Assam. The All Assam Tribal Sangha also accused the state government of Assam of not following the 100-point Roster Programme as provided in the Reservation of Vacancies in Services and Posts (RVSP) Act, 1978 and the Rules 1983.
 

As of March 2006, there were about 121,000 vacancies in the police force for Scheduled Castes and Scheduled Tribes across the country.

From the various reports of the Parliamentary Committee on the Welfare of Scheduled Castes and Scheduled Tribes (“the Committee”) it is clear that both the Central government and the state governments have failed to provide job reservations to the SCs and STs. In its Ninth report (Fourteenth Lok Sabha) on the Ministry of Finance (Department of Revenue) regarding “Reservation for and Employment of Scheduled Castes and Scheduled Tribes in Central Board of Direct Taxes (CBDT)”, the Committee stated that the backlog of vacancies for the STs in Group ‘B’, ‘C’ and ‘D’ posts for the year 2002-03 was 234, 180 and 172 which rose to 300, 345 and 240 in 2004-05. Similarly, in 2002-03 the number of backlog vacancies of SCs for recruitment in Group ‘B’ and Group ‘C’ post was 49 and 290 respectively which increased to 124 and 545 in Group ‘B’ and Group ‘C’ respectively in 2004-05. The Committee had recommended that all these backlog vacancies in recruitment should be filled up through Special Recruitment Drive. But the government of India failed to implement the recommendations and it replied to the Committee that only 97 vacancies (43 STs and 54 SCs) in Group ‘C’ and 69 vacancies (62 STs and 7 SCs) in Group ‘D’ were identified and that these vacancies have either been filled up or recruitment was in final stage. The Committee in its Twenty-Third Report on Ministry of Finance (Department Of Revenue) stated that it was “not satisfied with the reply of the Government because the number of reserved vacancies identified as backlog in direct recruitment for filling up through the Special Recruitment Drive 2004, has been much less than what was previously furnished to the Committee by the Ministry (of Finance).” The Committee further noted that no officer belonging to SC/ST category has ever been appointed as Chairman or Member of the Board of CBDT.
 
In state-owned Oil and Natural Gas Corporation Limited (ONGC), the percentage of Executives belonging to SC in Group ‘A’ posts during 1995 was 9.6% and for ST category it was 2.9%. The percentage of SC and ST increased to 12.4% and 3.8% respectively as on 1st April 2001, yet remained far below the prescribed percentage of reservation i.e. 15% for SC and 7.5 % for ST.

As of 31 December 2005, there were shortfall of 23 and 7 vacancies for ST in the grade of Executive Engineer (Civil) and Executive Engineer (Electrical) respectively and 65 and 25 vacancies for ST in the grade of Assistant Engineer (Civil) and Assistant Engineer (Electrical) respectively in the Central Public Works Department (CPWD). The government replied by saying that these vacancies could not be filled up “for want of eligible ST candidates”. Even in the grade of Architect, 2 ST vacancies could not be filled up due to non-availability of ST officers in the feeder grade.  Expressing deep concern, the Committee stated, among others, that “The Committee are of the view that if no ST candidate is available in the feeder grade for promotion, it implies that the prescribed percentage of reservation for ST had not been maintained in the feeder grade.”

The Committee found that there was continuous shortfall of SC/ST employees in almost all categories of posts in the Kendriya Vidhyalaya Sangathan (KVS) during the years 2003-04, 2004-05, 2005-06 and 2006-07. Yet, not a single ST candidate was appointed in Group A category in the years 2003-04, 2005-06 and 2006-07. Not a single SC candidate was appointed in Group A category in the years 2005-06 and 2006-07. In case of Group D posts, no SC/ST recruitment was made in the years 2005-06 and 2006-07.  The reasons for shortfall were provided as non-availability of qualified SC/ST candidates and unwillingness of selected SC/ST candidates to join or remain in service. However, the authorities failed to provide any details of the selected candidates belonging to SC/ST category who did not join the service during 2003-2006. The KVS also reported to the Committee that no eligible principal belonging to SC/ST category was available for promotion to the post of Education Officer in 1998, 1999 and 2000.
 

The Committee also expressed “serious concern” over the vacancies reserved for SC/ST being not been filled up fully in Navodaya Vidyalayas. During the years from 1998 till 2006-07, SC and ST posts of Principal, Vice Principal, Teaching Staff and Secretarial Staff have not been fully filled up during each recruitment year and these posts are shown as carried forward vacancies every subsequent year. As in 2006-07, the carried forward SC and ST vacancies in the posts of Principal, Vice Principal, Teaching (PGTs, TGTs, Misc. categories) and Non-Teaching categories are 10 and 30, 15 and 22, 26 and 170, and 177 and 146 respectively in Navodaya Vidyalayas. The reasons for such backlog were stated to be lack of “qualified SC/ST candidates”. This is despite serious problem of unemployment among the educated SCs and STs in the country. The Committee expressed surprise that even in the case of Sweeper category where no higher qualification is required, there was shortfall of STd every year from 2003-04 to 2006-07 in Navodaya Vidyalayas.
 This explains the lackadaisical attitude of the authorities towards the tribals in the country.

Article 7: Right to just and favourable conditions of work (paras 88 to 137) 

i. Non-implementation of reservation for promotion of tribals
The government of India highlighted the provisions in the domestic laws including the Constitution of India “which empowers the State to make any provisions for reservation in promotion in government jobs in favour of SCs and STs, if it is of opinion that they are inadequately represented in the services under the State” (para 129). But the government of India has failed to mention that such constitutional provisions have not been implemented properly.  

In its 19th report presented to the Lok Sabha on 19 December 2006, the Parliamentary Committee on the Welfare of Scheduled Castes and Scheduled Tribes stated that the latest figures showed a backlog of 34 SCs and 61 STs in recruitment in Development Officer category, and a backlog of 4 SC and 7 ST in promotion in Development Officer category in United India Insurance Company Limited.

For the year 2004-2005, there were 2 SC backlog vacancies for promotion in Group ‘A’, 133 SC and 154 ST backlog vacancies for promotion in Group ‘B’, 338 SC and 238 ST backlog vacancies for promotion in Group ‘C’ and 102 SC and 85 ST backlog vacancies for promotion in Group ‘D’ posts in the Central Excise Department.
 

Syndicate Bank, which is a public sector bank, had a backlog in promotion of 27 STs from sub-staff to clerical cadre in 2000, 3 STs from sub-staff to clerical cadre and 62 STs from clerical cadre to officers’ cadre in 2001, 6 ST from sub-staff to clerical cadre and 63 STs from clerical cadre to officers’ cadre in 2002, 5 STs from sub-staff to clerical cadre and 77 STs from clerical to officers’ cadre in 2003, 2 STs from sub-staff to clerical cadre and 74 ST from clerical to officers’ cadre in 2004, and 5 ST from sub-staff to clerical cadre and 15 ST from clerical to officers’ cadre.

Article 10: Family protection (paras 206 to 339)

i. Child Labour

Child labour is a major problem in India and the ongoing efforts are not in commensurate with the magnitude of the problem.
At para 294, the government of India has admitted that the number of child labourers increased from 11.28 million at Census of 1991 to 12.5 million at Census of 2001. The Ministry of Labour estimated that 1.3 million out of 12.5 million (that is about 10%) child labourers work in hazardous industries.
 

From 10 October 2006, the government of India imposed total ban on child labour, including in restaurants, shops, dhabas, hotels, and teashops, at resorts and spas or as servants at home. The Union Labour Ministry warned that anyone employing children below 14 years of age would be liable for prosecution and penal action under the Child Labour (Prohibition & Regulation) Act, 1986.

However, the total ban was just on paper. As expected the total ban was not successful. The practice of child labour continued to be rampant. 

   
The official records accessed under Right to Information (RTI) Act by an NGO, Bachpan Bachao Aandolan revealed that only 6,669 children were identified across the country as child labourers under the Child Labour (Prohibition and Regulation) Act, 1986. In all, 872 prosecutions were launched against the offending employers, but not a single conviction had taken place during the first year of the total ban. In the national capital of Delhi, only 55 child labourers could be identified, although the Bachpan Bachao Aandolan estimated that there were more than 20 lakh child labourers working in restaurants and dhabas alone.

 
The total ban on child labour was an impractical step as the government has no proper plan how to rehabilitate all the child labourers after they have been rescued from work. Even Chairperson of National Human Rights Commission, Justice S. Rajendra Babu stated that such a total ban on children from work was not a practical solution to the problem of child labour and that it would be utopian to expect the state to take care of poor parents of those children.
 Inside the government, many including Union Minister of State for Women and Child Development, Renuka Chowdhury did not support total ban on child labour.
  

ii. Failure of ICDS scheme

At para 282, the government of India states that “The Integrated Child Development Services (ICDS) Scheme launched in 1975 as a single nation wide programme promotes a holistic approach to the development of children up to the age of 6 years with a special focus on children up to 3 years besides expectant and nursing mothers though a package of six services viz., health check ups, immunization, referral services, supplementary feeding, non-formal pre-school education and health and nutrition education.”

But the ICDS scheme has been a failure due to non-implementation and non-operationalization of the Anganwadi Centres. The government of India has itself admitted at Para 282 that the ICDS scheme has been sanctioned in 6,118 blocks but it is operational only in 5,635 blocks as on 30 September 2005. The government of India has also stated that the Scheme caters to 40.75 million children and 9.15 million pregnant and lactating mothers through 7,44,887 operational Anganwadi Centers (ACs) but failed to state that out of 10.5 lakh sanctioned by the Central government 
 3,60,113 have not been functioning.
On 20 March 2007, the Supreme Court expressed dissatisfaction over the non-implementation of the Integrated Child Development Services and ordered that all the Anganwadi Centres that were sanctioned in the year 2005 (1.88 lakh) must be operationalised by 30 June 2007 and the Anganwadi Centres that were sanctioned in 2006 (1.02 lakh) must be made operational by September 2007.
 
iii. Juvenile justice

In 2000, India enacted the Juvenile Justice (Care and Protection of Children) Act to provide care and protection to the children in conflict with the law. But the implementation of the Act has been very poor. On 12 January 2007, the Supreme Court of India directed the Centre and state governments to apprise it within four weeks of the steps taken by them for implementation of the Juvenile Justice Act, 2000.

The juvenile offenders are continued to be imprisoned in jail with hardened criminals. 

In March 2007, 17-year old Arvind Kumar was forced to write his Class XII examinations in handcuffs at Dehrion-Sone in Sasaram district of Bihar in clear violations of the Supreme Court directive of not to handcuff juvenile offenders. He was arrested on 31 January 2007 on the charge of murdering his classmate and sent to jail.

In February 2008, Santha Sinha, Chairperson, National Commission for Protection of Child Rights stated that over 5,000 cases were pending against juvenile offenders, many of whom have been languishing for over 12 years. Mrs Sinha said a team of the Commission had visited many states to review implementation of government policies on children and found that the right to education was not extended to the juvenile offenders.

The juveniles have been subjected to brutal abuse in the Juvenile Homes. There have been reports that the juveniles in Delhi have been beaten up mercilessly by the officials of the Juvenile Homes and the fences which have been electrified to prevent the children from fleeing from the homes caused grievous injuries to them. In a letter to the Chief Minister of Delhi Sheila Dikshit on 18 October 2007, Union Minister for Women and Child Development, Renuka Chowdhury stated that the juveniles were severely abused at the Observation Home for Boys, Delhi Gate, and the Children’s Home for Boys, Kasturba Niketan, Lajpat Nagar II and sought the intervention of Ms Dikshit.
 


Earlier, on 16 January 2007, the Delhi High Court issued notice to the government of Delhi and the officials of two juvenile homes at Majnu Ka Tila (housing boys) and Nirmal Chaya (housing girls) pursuant to filing of a Public Interest Litigation (PIL) alleging rampant sexual abuse and ill-treatment of the junveniles lodged in these juvenile homes. The PIL alleged that drug addiction was common among the inmates and excessive violence is used in disciplining the children in the overcrowded homes. Each home had the capacity of only 100 inmates but over 300 children are lodged in these homes. The inmates were not being provided clean food, water, sanitary facilities and other amenities.
 

Article 11: Right to an Adequate Standard of Living paras ( 340 to 472)
i. Starvation deaths of tribals

India is far away from being able to provide the “fundamental right of everyone to be free from hunger” as provided in the Article 11 (2) of the ICESCR. A report of the UNICEF of December 2007 stated that over 19 million infants in the developing world are born with low birth weight, among which 8.3 million are in India.
 According to the United Nations Development Programme’s Human Development Report released in 2003, India had 233 million hungry people which was the largest number of hungry people in the world.
 

The tribals are poorest in the country and they have become disproportionate victims of starvation death. In the face of apathy of the state, hunger, malnutrition and death have become a way of life for the tribals across the country. Often, the fruits of development do not reach the tribals. 

On 3 March 2006, Minister of State for Agriculture, Food & Civil Supplies, Consumer Affairs & Public Distribution, Dr. Akhilesh Prasad Singh admitted in the Rajya Sabha, the Upper House of Indian Parliament, that at least 2,994 children in the age group of 0-6 years died due to various reasons including malnutrition up to July 2005 in Vidarbha, Maharashtra.
 Earlier, on 25 August 2005, the government of Maharashtra had also admitted before the Bombay High Court that a total of 2,675 children died due to malnutrition in the tribal dominated districts of Thane, Nandurbar, Nashik, Amravati and Gadchiroli between April and July 2005. These included 1,085 infants below one year and 1,590 children in the age group of 1-6 years.
 Yet the government of Maharashtra was not serious to improve the situation and it decreased budgetary allocation for providing relief to the malnutrition victims from Rs 742 crore to Rs 227 crore in the 2004-2005 budget.
 The government officials also sought to ignore the alarming situation through repeated denials of the problem. The government officials often offered reasons such as pneumonia, premature birth, jaundice, ‘being mentally retarded', hiccups etc for the starvation deaths of children. In one case, the authorities even claimed that the baby died due to “excessive crying”.
 A survey by NGO Punarvasan Sangharsh Samiti (PSS) released in 27 August 2005 claimed that 71 children out of total 98 children who died between April and June 2005 in Akkalkuwa block of tribal-dominated Nandurbar district were victims of malnutrition.
 

The Child Mortality Evaluation Committee set up by the government of Maharashtra to study the problem of infant mortality in the state in its first report to the state legislature on 18 December 2004, presented by state health minister Vimal Mundada, stated that 82,000 children died every year in rural Maharashtra, excluding the 23,500 children who died in the tribal areas.
 According to the final report of the Child Mortality Evaluation Committee presented in April 2005, 1,75,000 malnutrition death of children took place a year while the state health department’s official figure was only 80,000. The Committee found that around 800,000 children in various parts of Maharashtra were in critical grade IV of malnutrition, and that the percentage of children in critical grade IV came down by just 0.6 percent in the last 15 years.

There have been reports of starvation deaths from other States as well.

In Barala Gram Panchayat under Sagardighi Block in the Murshidabad district of West Bengal, eight indigenous/tribal peoples identified as Moral Hembram, Bidoy Hembram, Mongla Mardi, Som Besra, Sundari Hembram, Malati Kisku, Dharni Murmu and Ghasirena Tudu died due to prolonged starvation and severe malnutrition between May and July 2006. According to Mr. Ventu Mondal, a resident of the Barala Gram Panchayat, most of the hunger victims had absolutely nothing to eat leading to their deaths.

In Deogarh Municipality in Orissa, a tribal woman identified as Amin Bhuinya, 30, originally hailing from Hariharpur village reportedly died of starvation on 5 June 2006. Her six-month old daughter had also to be admitted in the Deogarh district headquarter hospital in a critical condition. Her husband was a daily wage labourer.
 

In a report to the Supreme Court of India in 2006, the National Human Rights Commission stated that it found the efforts of the government of India not enough to eradicate hunger and starvation in the KBK (Kalahandi-Bolangir-Koraput) region of Orissa. Due to the erroneous estimation of the Below Poverty Line (BPL) families by the Central government, which was 1800,000 less than the actual number of 5019,000 persons, the poor were deprived of food under the Antyodaya Anna Yojana of the Central government.
 The NHRC also found that there was no improvement in healthcare in the KBK region. The NHRC found that there were more than 31.63 per cent vacancies of medical staff in Navrangpur, 29.21 per cent in Malkangiri, 28.57 per cent in Nuapada and 22.6 per cent in Kalahandi.
 

ii. Failure of the Public Distribution System

The government of India launched the much vaunted Targeted Public Distribution System (TPDS) in 1997 to benefit the poor and to keep the budgetary food subsidies under control to the desired extent following failure of the Public Distribution System (PDS). Conceptually, the transition from universal PDS to TPDS was a move in right direction, as it was designed to include all the poor households and raise the unit subsidy and ration quota considerably for them. 

But, findings by an independent evaluation by the Programme Evaluation Organisation (PEO) of the Planning Commission of India of March 2005 revealed that the TPDS failed to meet the objectives for which the same has been launched.  The PEO conducted an evaluation covering 60 districts, 88 blocks, 16 towns, 176 village panchayats, 240 Fair Price Shops and 3600 households spread over 18 States in March 2005. The PEO of the Planning Commission of India, among others, submitted the following findings:

i. The implementation of TPDS is plagued by targeting errors, prevalence of ghost cards and unidentified households;

ii. Though the off-take per household has shown some improvement under TPDS, yet only about 57% of the BPL households are covered by it;

iii. The FPSs are generally not viable because of low annual turnover and they remain in business through leakages and diversions of subsidized grains;

iv. Leakages and diversions of subsidized grains are large and only about 42% of subsidized grains issued from the Central Pool reaches the target group;

v. Over 36% of the budgetary subsidies on food is siphoned off the supply chain and another 21% reaches the APL households; and 

vi. The cost of income transfer to the poor through PDS is much higher than that through other modes.


   

iii. Land alienation of tribals
Although the government of India stated that “It is also the primary duty of the State to remove various inequalities, raise the level of nutrition and the standard of living as per the directive principles of state policy enshrined in Part IV of the Constitution of India” (para 340), it has blatantly failed to mention about the miserable living conditions of the tribals across India, in particular the tribal Internally Displaced Persons (IDPs) living in the relief camps.

Hundreds of thousands of indigenous peoples have been displaced from their homes and land due to socalled development projects, security related projects and conflicts. The tribals have also been victims of alienation of their lands although the Constitution of India under the 5th Schedule and 6th Schedule protects the land rights of the tribals. Even the numerous legislations at state level prohibiting transfer of lands from indigenous/ tribal peoples to “non-tribals” have proved to be ineffective.

The rate of alienation of tribal land is alarming in India. In the state of Andhra Pradesh alone, non-tribals presently hold as much as 48 per cent of the land in Scheduled Areas of the state. Since the Andhra Pradesh Scheduled Areas Land Transfer Regulation came into effect in 1959, 72,001 cases of land alienation have been detected involving 3,21,685 acres of land in the state. The tribals have been losing their legal fight in the courts to recover their lands. Of the 72,001 cases registered under the Andhra Pradesh Scheduled Areas Land Transfer Regulation, 70,183 cases were disposed off and 33,319 cases (47.47 per cent) were decided against tribals involving 1,62,989 acres of land. As of January 2007, about 300 cases were pending in Andhra Pradesh High Court involving about 2,500 acres of land under the Andhra Pradesh Scheduled Areas Land Transfer Regulation.
 

Similarly, the All Assam Tribal Sangha has accused the state government of Asom of illegally transferring lands to non-tribals in the tribal belts of the state in violation of Assam Land Revenue Regulation Act 1886. The non-tribal peoples had bought plots of land individually or in the name of private school, societies, trust etc and they later used the plots for commercial purposes.

For the poor and disadvantaged tribal peoples, the legal battles involving land are too difficult to be won. In February 2007, the Supreme Court allowed a tribal petitioner to file a fresh petition before the Jharkhand High Court for recovery of his land from a mining company. In its order, the Supreme Court held that the Jharkhand High Court was wrong to dismiss the petition of Surendra Dehri, a tribal who alleged that over 10,000 acres of “notified tribal land” had been usurped by mining contractors in connivance with the government officials. The High Court had dismissed his petition saying that it involved only “private interest”. But a bench of Supreme Court comprising Justices B.N. Agarwal and P.P. Naolekar stated that blatant violation of constitutional guarantees given to the tribals could not be held to be related to “private interest”.
 

In Jharkhand, the cases of alienation of tribal land have been on the rise despite having two laws - Chotanagpur Tenancy Act and Santhal Pargana Tenancy Act to prevent sale of tribal land to non-tribals in the state. A total of 2,608 cases have been filed by the tribals with the Special Area Regulation Court in 2003-2004, which increased to 2,657 cases in 2004-2005 and further to 3,230 cases in 2005-2006. As of January 2007, 3,789 cases have been filed with the Special Area Regulation Court in 2007.
 

In some states, the state governments have been directly responsible for use of violence against the tribals who try to fight for their rights on lands. 

Case 1: State sponsored violence against tribals protesting against land acquisition for POSCO steel plant in Orissa
 

Whenever the tribal peoples protested against forcible acquisition of their lands by the private companies or the State, the State responded with violence. 

On 22 June 2005, the government of Orissa signed a Memorandum of Understanding with the Korean Pohang Steel Company (POSCO) to set up a steel plant at Paradeep in Jagatsinghpur district. The project will displace around 4,000 indigenous/tribal families.
 The local tribal peoples have formed the POSCO Pratirodh Sangram Samiti (Committee for Resistance Against POSCO) to oppose the POSCO steel plant. The state has responded with violence against those opposing the plant. On 29 November 2007, POSCO Pratirodh Sangram Samiti activists were attacked by supporters of the steel project in Balitutha in Jagatsinghpur district.
 The attackers hurled crude bombs at the protesters, 15 members of POSCO Pratirodh Sangram Samiti were injured and their tents burnt down.
 Instead of taking action against the attackers, the State government deployed large number of armed policemen around Dhinkia village, the headquarters of the POSCO Pratirodh Sangram Samiti.
 In December 2007, the villagers of Dhinkia were effectively being detained in their homes. All three exits are being manned by pro- POSCO activists along with the state armed police.
 

Case 2: Forcible eviction of tribals by the ruling party cadres in Kerala

In the state of Kerala, the ruling Communist Party of India-Marxists (CPI-M) cadres forcibly took over lands earmarked for distribution to Adivasis, indigenous peoples in Munnar of Kerala in November 2007. In 2003, following the killing of the Adivasi protestors at Muthanga, the State government allotted an acre of land each in Chinnakanal to more than 700 tribal families. However even after four years, only 540 families have received land. Some 200 tribal families have built makeshift huts on the government land in Munnar in protest.
 But on 26 November 2007, they were attacked by the CPI-M cadres. Over 2,000 CPI-M cadres captured a 1,500-acre stretch of prime government land in Munnar’s Chinnakkanal area and forced the 200 Adivasi families to flee. The CPI-M cadres destroyed the huts of the Adivasis and put up party flags to symbolize their victory. They fenced off the area and began constructing their own huts there. In the evening of 27 November 2007, an all-party meeting was called by the Munnar Additional District Magistrate. The meeting decided that both the CPI-M and Adivasis would move out of the area within 48 hours.
 But Adivasi leader C P Shaji was attacked by alleged CPI-M cadres after leaving the meeting.
 

iv. Displacement and lack of rehabilitation 
a. Development-induced displacement
The root cause of displacement of the tribal peoples has been the Land Acquisition Act of 1894 under which the government of India can forcibly take away any land in the name of socalled “public purposes”. The concept of “public purpose” was not defined in the Land Acquisition Act of 1894. In the last 113 years, the concept of “public purpose” has meant arbitrary abuse of the sovereign power of the State to forcibly acquire lands from the poorest of the poor initially for the State and for the companies. 

Forcible land acquisition resulted in massive displacement. Indigenous peoples have been the disproportionate victims of displacement and lack of rehabilitation. While the indigenous peoples constituted only 8% of the total population at 1991 census, they however comprised 55.1% of the 8.54 million displaced people in India between 1950 and 1990. Majority of the displaced peoples were not rehabilitated. A survey released in December 2007 by ActionAid and Indian Social Institute stated that over 1.4 million people have been displaced from their homes in Andhra Pradesh, Chhattisgarh, Orissa and Jharkhand in the last ten years and 79% of them were tribals.

As Indian economy booms, it requires more land and resources. The state governments have been on the spree of signing Memorandum of Understanding (MoUs) to attract investment from national and multi-national companies. The Jharkhand government reportedly signed over 42 MoUs with investors including Mittal Steel, Tata Steel and Power Company Limited worth Rs 1,69,198.26 crores since Jharkhand became a state in 2000.
 Jharkhand is not alone. During 2002-2005, the Orissa government also signed 42 MoUs with companies for proposed steel and other plants in the state.
 The potential victims of displacement are once again the tribals.  

As the tribals struggle to save their last means of survival – land -, the State uses disproportionate force. On 2 January 2006, 14 Adivasis, indigenous peoples, were killed when the police resorted to indiscriminate firing on the Adivasis protesting against the industrial project of the Tata Iron and Steel Co Ltd (TISCO or TATAs) at Kalinganagar under Jajpur district of Orissa. 

On 11 February 2008, the Parliamentary Standing Committee on Rural Development invited comments from the NGOs on the Land Acquisition (Amendment) Bill, 2007 and the Rehabilitation and Resettlement Bill, 2007 to be submitted by 22 February 2008. The short time period provided to the NGOs to submit comments shows the lack of sincerity on the part of the government to address these critical issues – displacement and lack of rehabilitation.  

b. Conflict-induced displacement

The indigenous peoples have been displaced because of the inter-tribal conflicts, conflicts between different armed opposition groups as well as due to the counter-insurgency operations and security measures like India-Bangladesh Border fencing project. In 2006, the tribal peoples constitute over 40.6% (1,86,225) of 4,58,225 conflict-induced internally displaced persons (IDPs) in India. The conflict-induced tribal IDPs included 33,362 displaced Bodos and Santhals in Kokrajhar district and 74,123 displaced Bodos and Santhals in Gosaigaon district of Asom; about 35,000 Brus (also known as Reangs) from Mizoram who took shelter in Tripura in October 1997; and 43,740 displaced Adivasis living in the anti-Naxalite Salwa Judum camps in Dantewada district of Chhattisgarh. 
 

In Chhattisgarh, the State government forcibly moved 43,740 tribal civilians from 644 villages in 6 blocks out of total 1,354 villages in 11 Development Blocks in Dantewada district to government-run relief camps as of 31st December 2006 to disconnect the Naxalites from the civilians through the Salwa Judum campaign. There were consistent allegations that the Adivasi villagers have been forced to abandon their ancestral villages leaving behind everything. These internally displaced persons have been housed in 20 temporary relief camps in Dantewada district. Their living conditions have been miserable. 
 

In addition to displacement by conflicts over 5,790 Chakma tribal families consisting of 35,438 persons from 49 villages in Mizoram will be displaced due to the India-Bangladesh border fencing being constructed by the government of India. Their lands have been taken under the Land Acquisition Act of 1894. Both the government of India and the state government of Mizoram have so far failed to release any plan to resettle and rehabilitate the Chakma tribals.

v. Miserable living conditions of tribal IDPs

The conditions of the displaced persons have remained miserable across the country. On 15 November 2007, a delegation of the National Human Rights Commission (NHRC) stated that it was unhappy over the provisions being provided to the victims of ethnic violence sheltered in relief camps in Kokrajhar district of Asom. NHRC members KHC Rao and Kuldeep Lohani stated that during their visit to different relief camps in Kokrajhar district they had found that the ration supplies provided to 15 relief camps for ten days to 7,504 families was highly inadequate and medical facilities for the camp inmates was poor.
 

Conditions of the Brus in relief camps in Tripura

Over 29,000 indigenous Brus who have been forced to flee from the state of Mizoram to neighboring state of Tripura have been denied the right to adequate standard of living by denial of the Mizoram government to repatriate them since 1997, despite the directions from the National Human Rights Commission of 27 October 1999 to resettle them in their home state. The Mizoram government has questioned the “genuineness” of the Bru IDPs, but an on-the-spot survey of 5,328 Bru families residing in the six relief camps at Kanchanpur sub-division of Tripura by the Mizoram Bru Displaced Peoples Forum (MBDPF) found that 94.22% of the Brus in the relief camps have at least one document each, issued by the State government of Mizoram , its local authorities as well as constitutional bodies, namely, the Election Commission of India to prove that their bonafide/natural place of inhabitance is Mizoram. 

The Bru IDPs have been living in miserable conditions. Since 2001, the new-born babies have been included only in the census but not in the relief cards to make them eligible for food items. Those who have become adult in the last six years continue to be given rations as minor. The ration quota is so inadequate that the Brus do not even report death as it means further reduction of the rations being provided. Indigenous IDPs faced discrimination in terms of access to basic humanitarian services. Presently, Kashmiri Pandits, non-tribals, who have been displaced from the state of Jammu and Kashmir, are provided cash assistance of Rs 1,000/- per head per month subject to a maximum of Rs 4,000/- per family per month both at Jammu and Delhi relief camps besides basic dry rations. On the other hand, a Bru tribal adult gets cash dole of only Rs 2.90 per day (i.e. Rs 87 per month) and a minor gets Rs 1.45 per day (i.e. Rs 43.5 per month) and meager 450 gram of rice is being provided to per adult Bru per day while 225 gram of rice is being provided to per minor per day, which is highly inadequate. Yet, on 15 October 2007, the Food, Civil Supplies and Consumer Affairs Department, Government of Tripura reduced the monthly rice allocation being provided to the relief camps under the Public Distribution System (PDS), inter alia, on the ground that there is no separate allocation of rice from the Government of India for them. 

  

While the Central government has provided crores of rupees to construct concrete buildings for the Kashmiri Pandits in Jammu, the Brus did not get funds even to repair their bamboo huts.

Sanitation facilities are non-existent in the Bru relief camps. Most tube wells are out of order and they are forced to drink water from the streams and ponds, thereby causing water-born diseases. 

Medical facilities are almost non-existent. Only when the death of the Brus takes epidemic proportion, the doctors visit the camps. The conditions of children and pregnant women are the worst. As there are no primary health care centers, pregnant women are forced to deliver their babies at the relief camps. Maternal mortality is quite high and as are also the common diseases. 

vi.   Non-utilization and misutilization of tribal funds

i. Non-implementation of TSP component

Under the Tribal Sub-Plan (TSP), the Central government department and ministries and the State governments are required to make 8% of Budget Estimates for the tribals which are put in a separate budget head and these funds are non-divertible and non-lapsable.
But the TSP allocations have not been seriously followed by the Central Ministries/ Department as well as the State governments. At minimum 8% of budget allocation of Central Ministries/ Departments for TSP, the total budget allocation of Central Ministries/ Departments for TSP should have been Rs. 11505.27 crores for the year 2006-07. And with Rs 145483.39 crores Budget Estimate of the Ministry of Tribal Affairs, the total allocation for the TSP during 2006-2007 was 13172.73 crores. But the actual allocation for Tribal Sub-Plan out of the total outlay of the Ministries/Departments of the Government of India could not be provided by the Ministry of Tribal Affairs “because of inadequate information”. In its Annual Report 2006-07, the Ministry of Tribal Affairs further stated, “Many Ministries have reported difficulty in segregation of their TSP component citing indivisibility of projects, because their projects are applicable to all communities, including SCs/ STs.” 
 

Although the Tribal Sub Plan was first adopted in the 5th Five Year Plan in 1974-79, several states have not been following the TSP strategy while preparing their Annual Plans. The Ministry of Tribal Affairs stated that Andhra Pradesh, Asom, Goa, Karnataka, Rajasthan, Sikkim, Tamil Nadu, Andman and Nicobar Islands and Daman & Diu had not made the requisite provision under TSP in their 2006-07 Annual Plans.
 

ii. Non-utilization of tribal funds 

The non-utilization of funds meant for the development of the tribals has been a chronic problem in India, which has direct implications for the lack of development in the tribal areas and the miserable living conditions of the tribals across India. Since the Fiscal Responsibility and Budget Management (FRBM) Act came into force in July 2004, which required that the states must submit utilization report prior to release of more funds from the Central government, the Ministry of Tribal Affairs could not release Rs 15,22.90 crore i.e. (1 crore = 10 million) for the development of the tribals to different state governments up to 31 December 2005. These funds could not be released by the Ministry of Tribal Affairs because of the failure of many State governments to submit utilization reports under the FRBM Act. 

The state government of Asom failed to utilize Rs 7,058.61 lakh out of a total of Rs 33,663.26 lakh released by the Ministry of Tribal Affairs from 1999-2000 to 2006-2007 as on 31 August 2006.

According to the Rural Development Ministry, Government of India, a total of Rs 10,278 crores were left unspent by various state governments as of 29 March 2007. Rs 6,388 crore, Rs 1,333 crore and Rs 2,556 crore were unspent on schemes for employment generation, housing for poor, and construction of rural roads respectively. The major states which failed to spend the funds are Bihar (Rs 1,529.54 crore), Uttar Predesh (Rs 927.53 crore), Orissa (Rs 919 crore), Madhya Pradesh (Rs 916.37 crore) and Andhra Pradesh (Rs 852.07 crore).
 The failure to spend the funds by the state governments has direct negative impacts on large number of the tribals and Dalits as majority of them also live in the rural areas.

Article 12: Right to health (paras 473 to 571)

i. Poor health situation of tribals

At para 480, the government of India has candidly admitted the “poor health situation of Scheduled Castes, Tribes and other disadvantageous groups”.

According to the Annual Report 2005-2006 of the Ministry of Tribal Affairs, the infant mortality, under-5 children mortality and percentage of children under-weight in respect of STs is higher than that of India as a whole as well as in comparison to other disadvantaged socio-economic groups. The infant mortality for STs is 84.2 against the national rate of 70, under-5 children mortality for STs is 126.6 against the national rate of 94.9 and percentage of children under-weight for STs is 55.9 against national percentage of 47. 

Following a complaint to the National Human Rights Commission by the opposition Telugu Desam Party on 26 July 2005 against alleged “neglect” by the state government over the deaths of tribals due to malaria in Visakhapatnam district of Andhra Pradesh,
 the NHRC sent its Special Rapporteur for the Southern States, K R Venugopal to investigate. In his report to the NHRC, Special Rapporteur K R Venugopal confirmed the deaths of 2,227 persons due to malaria and other communicable diseases in the tribal areas of Visakhapatnam district from January to July 2005.
 He blamed the state government for the miserable economic and health status of the tribals. He found that out of the total 1,26,013 households in Paderu in Visakhapatnam district, 1,17,834 households i.e 94 % were living below the poverty line.
 This was despite the fact that Paderu was covered under the much-hyped Integrated Tribal Development Agency programme of the state government. However, as expected, the State government of Andhra Pradesh rejected K R Venugopal’s figures on the malaria deaths.

On 14 December 2006, the National Human Rights Commission once again sent notices to the Secretary, Health, Medical & Family Welfare and Principal Secretary, Panchayati Raj and Rural Water Supply, Government of Andhra Pradesh after a Telugu news channel “TV-9” on 11 December 2006 highlighted how the tribals in the villages of Hakeerpet Mandal under Vishakhapatnam district were dying due to an unknown disease without any medical help. The news channel stated that about 100 tribals in the age group of 14 to 40 had died and many others were suffering from the mysterious fever but did not receive any medical help from the administration. Even the hospital in nearby town lacked adequate doctors and other necessary facilities. The villagers had to travel 5 to 10 kms away from the village to have access to drinking water.

ii. Poor healthcare services and facilities in tribal areas

The condition of health care facilities in the tribal areas has been deplorable. At para 491, the government of India has stated that “In order to ensure adequate access to health care services for the tribal population, 20,769 sub-centre, 3286 primary health centre, 541 community health centre, 142 hospitals, 78 mobile clinics and 2303 dispensaries have been established in tribal areas. In addition SC [sub centres], PHCs [primary health centres], CHCs [community health centres] are centered in villages with more than 20% tribal population and most of the centrally sponsored disease control programmes have a focus on the tribal areas.” The government of India has vainly tried to give a picture that the tribals have been enjoying the basic health facilities which is contrary to the truth. In most tribal areas, there are no basic health services. In its Eight Report (13th Lok Sabha), Parliamentary Committee on the Welfare of Scheduled Castes and Scheduled Tribes, presented to Lok Sabha on 23 November 2000, stated that the actual requirement of doctors in tribal areas/scheduled areas of Madhya Pradesh was 1,434 and these posts of doctors were sanctioned by the government. However, only 985 doctors were posted in tribal areas as on 1 July 1997. The reasons given by the State Government of Madhya Pradesh for not posting the sanctioned doctors were remoteness of areas, non-availability of basic facilities and tendency of the doctors to get posted in urban areas. There was no incentive for those who were posted in tribal areas.

The Joint Parliamentary Committee (13th Lok Sabha) in its 23rd Report of February 2003 on the Working of Integrated Tribal Development Projects in Rajasthan stated that hundreds of posts of medical staff in Tribal Sub-Plan (TSP) areas had been lying vacant. The State government of Rajasthan could not give any answer as to the reasons for not filling up the vacancies in all the categories. No additional benefits were given to the medical staff working in TSP areas.

The National Family Health Survey-II of 2004 reported about the lack of doctors, shortage of medicines and the sheer difficulties faced by the tribals of Andhra Pradesh in reaching a primary health centre from their dwelling places. The womenfolk suffered the most. More than 60% of the 24,57,809 tribal women reportedly got married before the age of 18 but pregnant tribal women rarely got access to a qualified doctor. The survey reported that 43.1 per cent of pregnant tribal women did not get antenatal check ups. About 80 per cent of them gave birth to babies at their homes. 

Articles 13 to 14: Right to education (paras 572 to 674)

i. Education: Not a fundamental right for the tribals

In India, the right to education is a fundamental right. But, the government of India’s programmes on improving literacy rates among the tribals in mainland area have abysmally failed. The recognition of the right to education has little meaning for the tribal peoples across the country.

The government of India has highlighted the enrolment rate in the primary schools. But it has failed to state that as many as 9,503 primary schools in the country have no teacher and another 1,22,355 schools have only one teacher each, according to a recent survey released by the National University of Educational Planning and Administration in April 2007. The survey also stated that on an average a primary school in India had 4.19 teachers.
 

The tribals have been lagging behind in education. The literacy rate of tribals in India was only 47.10% against the national average of 65.38 %, according to 2001 Census of India. The literacy of scheduled tribe women (34.80%) is lower by approximately 20% as compared to the overall female literacy of the general population (53.70%).

The difference between the literacy rate of the tribals and the general population does not properly explain how much the tribals in mainland India are lagging behind in education.  The increase in literacy rate of the indigenous and tribal peoples, in particular female literacy rate, at all India level can be attributed to the high rate of literacy in North East India. The literacy rate of the tribal population in Madhya Pradesh according to 1991 census was 21.54% with female literacy rate of 10.73%. However, female literacy rate according to 1991 census was 29.69% in Arunachal Pradesh, 43.03% in Asom, 47.60% in Manipur, 44.85 in Nagaland, 78.60% in Mizoram, 54.75% in Nagaland and 49.65% in Tripura.

As the areas inhabited by indigenous/tribal peoples are afflicted by armed conflicts, many of the schools are often occupied by the security forces. The District Collector of Dantewada, Chhattisgarh admitted in January 2007 that about 250 schools and Ashrams (schools and resident hostels for tribal students) were being occupied and used as camps by the security forces in Dantewada district.
 

The Tripura government has made a mockery of the right to education, as it has failed to provide educational facilities to the Bru indigenous children in the relief camps. Only primary education under the Sarva Siksha Abhiyan (Education for All) programme has been extended to the Bru relief camps in limited proportion. There is no scope for higher education for their children. Effectively, over 5,000 minors have been denied the right to education and an entire generation of the Brus has been kept illiterate in the last ten years. On the other hand, the educational benefits enjoyed by the Kashmiri migrant students include reservation of seats in technical/ professional institutions and other benefits while the Bru children are getting nothing more than primary education under the Sarva Shiksha Abhiyan. 

ii. Neglect and discrimination in schools

In addition, the tribal students face discrimination and neglect in schools from their teachers. In September 2007, a report released by National Council for Educational Research and Training (NCERT) found “institutionalised discrimination” against the students belonging to SCs and STs in schools which resulted in their alienation from schools and in high level of child labour. The NCERT report provides examples of how tribal students face discrimination. Teachers in Madhya Pradesh felt that teaching the “Korku” tribal children was equivalent to “teaching cows” and in Bihar, teachers felt “Mushar” (Dalit) children were not interested in education.
 Earlier, the Thorat Committee headed by University Grants Commission (UGC) Chairperson S. K. Thorat and appointed by the government of India also found gross discrimination against the SC/ST students and doctors at premier medical institute, All India Institute of Medical Sciences (AIIMS) in New Delhi.

In Korapat, Orissa, at least 114 children from the tribal community were on the verge of discontinuing their studies as the only school near their village was on the threat of closure due to government's apathy. As of 10 January 2006, the State government of Orissa failed to provide grants to the school since its inception in 1992.

iii. Failure of government educational schemes 

a. Compounding the problem of low rate of literacy among tribal girls 

There are 136 districts having less than 10% literacy rate among Scheduled Tribe women identified for coverage under the scheme of Educational Complex. As of January 2006, the Ministry of Tribal Affairs covered only 51 districts. As the tribal population was negligible in 50 uncovered districts, the Ministry of Tribal Affairs urged the State Governments to forward the proposals of NGOs for setting up Educational Complexes in the remaining 35 districts.
 But State governments did not forward such proposals.

The Parliamentary Standing Committee on Social Justice and Empowerment in its 17th report in May 2006 expressed concern that the number of educational complexes supported by the Ministry of Tribal Affairs and number of tribal girls enrolled in the educational complexes had been declining since 2002-03.

According to the Ministry of Tribal Affairs, approximately 5,560 girl children have been benefited during 2002-2003 under the scheme of Educational Complex. However, instead of increasing the number of such schools for girls, the Ministry of Tribal Affairs retained only 92 Educational Complexes for continuation during 2004-05 onwards. Therefore, grants in aid during 2004-05 were released to maintain only those 92 Educational Complexes which have been found to be running well and approved for further continuation.

b. Ashram Schools

The Ashram schools have been a highlight of the Tribal Sub-Plan programmes. However, since 2004-05 after the Fiscal Responsibility and Budget Management (FRBM) Act came into force, grants could not be released to the States of Andhra Pradesh, Himachal Pradesh, Meghalaya and Orissa under the Scheme of Boys and Girls Hostels; Andhra Pradesh, Kerala and Tamil Nadu under Establishment of Ashram Schools in tribal sub-plan areas; Bihar under the Scheme of Postmatric Scholarship for ST students and Bihar (50% of the entitlement) and Asom (25% of the second installment) under SCA to TSP due to non-receipt/non-submission of Utilization Certificates by these States/UTs. The State governments had no seriousness to promote education among the tribals.
 

Despite such poor record of the State governments, the Planning Commission suo motu transferred the Scheme of Boys and Girls Hostel and Ashram Schools to the State governments. It was restored later on to the Ministry of Tribal Affairs but there was no budgetary provision for the year 2004-2005
 because of the unwise decision of the Planning Commission.

c. Post-matric scholarship scheme

The government of India has been running the Post Matric Scholarship Scheme to provide financial assistance to students belonging to Scheduled Tribes pursuing Post-Matriculation recognized courses in recognized institutions. The scheme is implemented by the State Governments and UT Administrations, which receive 100% Central Assistance over and above the committed liability required to be borne by them from their own budgetary provisions. The central government also offered scheme of Book Banks to deserving ST students pursuing Medical, Engineering, Agriculture, Veterinary, Polytechnics, Law, Chartered Accountancy, MBA and Bio-Science courses. During 2003-2004, Scheme of Book Bank was merged with the Scheme of Post-Matric Scholarship with the State government requiring to provide 50% support. 

However, during 2004-05, no funds could be released under the Scheme of Post-Matric Scholarship to the State of Arunachal Pradesh due to lack of complete proposals; Asom and Bihar because of unspent balance lying with the State Governments; Orissa due to non-receipt of proposals and Jharkhand as it had to fulfill its committed liability.
 The victims were poor tribal students from these States.

d. Upgradation of merit of ST students

The scheme of “Upgradation of Merit of ST Students” is a Central Sector Scheme where 100% Central Assistance is provided and States/UTs are not required to bear any financial burden. Yet, in its report to the Parliamentary Standing Committee on Social Justice and Empowerment in December 2006, the Ministry of Tribal Affairs stated that funds had been released only to ten States of Asom,  Kerala , Orissa, Rajasthan, Tripura, West Bengal, Sikkim, Madhya Pradesh, Chhattisgarh and Gujarat since 2002-2003. Other State governments failed to submit complete proposals.

In December 2006, the Parliamentary Standing Committee further noted that the number of beneficiaries covered under “Upgradation of Merit of ST Students” had been decreasing during the last two years. In addition, grants-in-aid could not be released to the States of Andhra Pradesh, Himachal Pradesh, Kerala, Orissa, Rajasthan, Madhya Pradesh, Jammu & Kashmir, Arunachal Pradesh and Gujarat due to non-receipt of proposals complete in all respects along with utilization certificates from the previous years.
 

e. Research fellowship

During the year 2002-03 and 2003-04, proposals have not been received from various State Governments under the Scheme “Award of Research Fellowship in various aspects of Tribal Development” and hence the number of Scholars who have been awarded grants as well as the amount of funds released under this scheme to the State Govern-ments decreased substantially. During the year 2004-05, funds have not been released to the States of Asom, Madhya Pradesh, Manipur, Rajasthan, Tamil Nadu, Tripura, Arunachal Pradesh, Karnataka and Jammu & Kashmir. 

Article 15: - Right to participate in cultural life (Paras 675 to 781)  

In its periodic report, the government of India has claimed that the “Constitution of India guarantees to its citizens the right to take part in the cultural life, the freedom to form associations and to establish institutions for preservation and promotion of their distinct language, culture or religion within the secular and democratic fabric safeguarding the unity and integrity of the country.” (Para 675) 

The socalled development projects are also responsible for the destruction of the tribal culture. On 23 November 2007, the Supreme Court of India barred the UK company Vedanta Resources Plc from mining bauxite in the sacred Niyamgiri hills in Orissa. The hills are considered sacred by the Dongria Kond tribe and about 10,000 Dongria Kond tribals live by farming in the forests of the Niyamgiri.
 The tribals of Jharkhand have been protesting against the implementation of Koel Karo hydroelectric project by National Hydroelectric Corporation over the Koel and Karo rivers. The project, if implemented, would submerge as many as 256 villages involving 50,000 acres of forest area, 40,000 acres of agricultural land and 300 forest groves (considered sacred by the tribals), 175 churches and 120 Hindu temples.

Most importantly, the government of India has failed to implement the Supreme Court order of 2002 to close down the Andaman Trunk Road (ATR) that run along and through the Jarawa Tribal Reserve and threatens their survival.
 The construction of ATR and rapid encroachment of tribal land by settlers have been pushing the Jarawa tribe to extinction. According to a report presented to the Planning Commission in August 2006, the Jarawas faced the dual challenges of losing their habitat and saving themselves from sexual exploitation from the outsiders.
 Unless the ATR is closed down, the Jarawas will certainly face extinction. 

Due to the apathy of the government of India and the state governments, many endangered tribal communities have been on the verge of extinction. The government of India only recognizes 75 endangered tribal communities as “Primitive Tribal Groups”, which later changed to Particularly Vulnerable Tribal Groups (PVTGs) following protest from certain tribal NGOs including the Asian Indigenous and Tribal Peoples Network against the use of derogatory term such as “primitive” while referring to the vulnerable tribal groups. As per 1991 census, their total population was only about 24.12 lakh. There were only 24 Sentineles, 32 Great Andamanese, 89 Jarawa, 101 Onge and 131 Shom Pen. The population of Great Andamanese has come down from 42 in 1981 to 32 in 1991, Shom Pen of Andaman & Nicober Islands from 223 in 1981 to 131 in 1991 and Jenu Kuruba of Karnataka from 34,747 in 1981 to 29,371 in 1991. Most other PVTGs have shown marginal decadal growth in their population. For examples, Koraga of Karnataka marginally increased from 15,146 in 1981 to 16,322 in 1991, Birhor of Orissa from 142 in 1981 to 825 in 1991, Mankirdia of Orissa from 1,005 in 1981 to 1,491 in 1991 and Kota of Tamil Nadu from 604 in 1981 to 752 in 1991.

However, many PVTGs have not been recognized by the government of India and these groups have been denied the facilities provided to the PVTGs. For example, there were only 23 families comprising about 100 members of Karbong tribe reportedly surviving in Tripura
 but the government of India has not recognized them as a PVTG. The only primary school in Karbong Para village was set up in 1989 by the Autonomous District Council (ADC), but it started to function only from 1993. Three teachers were appointed and fifteen students enrolled in the first batch. However, most of the students left the school even before they reached the third standard due to financial problems.

During his visit to Chhattisgarh on 2 June 2006, a member of the Planning Commission of India, Mr B L Mungekar pointed out that the primitive tribes in Chhattisgarh were on the verge of extinction on account of malnutrition.

Though the Central government allocates funds, implementation remains absolutely poor. Parliamentary Standing Committee on Labour and Welfare (2002) in its 28th Report to Thirteenth Lok Sabha on “Development Of Primitive Tribal Groups” pertaining to the Ministry of Tribal Affairs stated, “The Committee note that although the Tribal Sub Plan concept and Special Central Assistance to State Governments for the socio-economic development of the Scheduled Tribes have been in operation since the Fifth Five Year Plan, the benefits of these schemes are not percolating to the Primitive Tribal Groups to the desired extent.”

In Chhattisgarh, although the Central government had sanctioned Rs 100 crores in 2003 for the development of the Particularly Vulnerable Tribal Groups - Baigas, Pahari Korbas, Abuj Madias and Birhors, it failed to uplift the condition of the tribals staying in the jungles and hills of the state. The central government aided mid-day meal scheme and Antodaya scheme were also absent in the areas dominated by the vulnerable tribes. According to a report of the National Commission for the Scheduled Tribes, the administration did not provide Antodaya cards to Pahari Korbas as per directions of the Supreme Court. The Integrated Child Development Scheme among the primitive tribes was dysfunctional in Koriya district.
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