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Executive Summary

42, 32, 2008

The three numbers above are significant to the Philippines. 42 represents the
number of years that have passed since the country signed the International
Covenant on Economic, Social and Cultural Rights. 32 represents the number of
years that have passed since the country ratified the International Covenant on
Economic, Social and Cultural Rights. 2008 represents this year, the year wherein
the Philippine government’s performance, in realizing economic, social and cultural
rights during the period of 1995-2005, will be assessed.

When the Philippine government signed and ratified the Covenant, it
affirmed its commitment to promote social progress and better standards of life for

all Filipinos.

This report will assess how the Philippine government, during the period of
1995-2005, has stood by this commitment.

General Framework within which the Covenant is to be implemented

The Philippines has enacted numerous laws to comply with the obligations set
forth by the Covenant. It has enacted laws for the protection of children, migrant
workers, women, and indigenous peoples. But these enacted laws have fallen far
short of their objectives of protecting the targeted sectors. Numbers of abused
children, trafficked migrant workers, abused women and discriminated indigenous
peoples are still high.

This can be attributed in part to the lack of effective information dissemination
about the Covenant and the local laws that have been enacted in pursuant to the
Covenant’s provisions. The Covenant, for instance, has not been translated into any
of the country’s major languages or dialects. More importantly, It can also be
attributed to mixed government policies and misplaced government resources. An
example of an inconsistent government policy is the Japan-Philippines Partnership
Economic Agreement (JPEPA). As the body of this report will show, the JPEPA wiill
violate not only provisions of the Covenant but also the Constitution of the
Philippines. Notwithstanding these violations, the Philippine government, through
the Senate, still went through with the ratification of the agreement on 09 October
2008. An example of misplaced government resources is the budget allocation for



debt servicing vis-a-vis the budget allocation for education. The budget for debt
servicing is more than the budget for education.

Right of Self-determination

The Philippine government has adopted a mixed stance as to its treatment of
the right of self-determination of its indigenous peoples (IP). It has enacted a good
law, the Indigenous Peoples Right Act (IPRA), for the protection of the IPs. But its
implementation of this law, and its enactment of contrary laws and its execution of
contrary policies, impair the effectiveness of the law. The National Commission on
Indigenous Peoples (NCIP), the primary unit in charge of the implementation of IPRA,
has issued a number of certificates of ancestral domain titles. But a number of
mining tenements, within these titled ancestral domains, were also issued by the
Department of Environmental and Natural Resources (DENR).

A contrary policy to the IPRA that this Government has adopted is its
liberalization of the entry of foreign and local mining companies in the IP
communities. The safeguard of indigenous peoples’ free prior informed consent
(FPIC) has been abused. The body of this report will show that the FPIC of IPs have
been obtained fraudulently and manipulatively, being reduced to nil. It must be
noted that the NCIP has supported efforts of the Philippine government to ratify ILO
169, which it has not done to date.

Non-discrimination

The Philippine government has adopted a number of measures with regard
to this right but such measures have not been felt by those on the ground.

Most notable is the GAD (Gender and Development) budget, which
mandated all government entities to allocate a minimum of five percent of their
total budget for each year for gender responsive programs. It has also enacted
laws (Anti-Sexual Harassment Act, Anti-Violence against Women and Children Act,
Agriculture and Fisheries Modernization Act) in pursuance of this right.

Amidst these measures, the figures of unemployed women are on the rise.
The figures of rural poverty incidence, especially in the areas where we have a large
concentration of ethnic minorities and indigenous peoples, are also high. The
Autonomous Region of Muslim Mindanao has consistently registered the poorest
indicators of access to safe water and sanitation.



Equal rights of men and women

The Philippine government has a vibrant gender equality policy. It has
enacted a Philippine Plan for Gender Responsive Development 1995-2025, 30-year
perspective plan that outlines the policies, strategies, programs and projects that
the government must adopt to enable women to participate in and benefit from
national development. It has institutionalized in its budget gender and
development.

With the gender equality policy pursued by the government, it must be worth
noting that there are still discriminatory provisions in different laws. (Civil Code,
Revised Penal Code, Persons and Family Relations Code) There are also a number
of important bills (Magna Carta for Women Bill, Kasambahay Bill, Marital Infidelity Bill)
lying dormant in the Congress. It must also be said that there is no data available as
to the effect of the vibrant gender equality policy pursued by the government.

Right to Work

The numbers of unemployed and underemployed in the Philippines have
steadily increased. The opportunities for both rural and urban employment are
limited. The number of migrant workers have also increased.

The Philippine government, enacted such measures as Republic Act 6685.
This law requires private contractors to hire at least 50% of the unskiled and at least
30% of the skilled labor requirements in the province, city or municipality in which the
projects are to be undertaken. Promotion of Rural Employment through Self-
Employed and Entrepreneurship Development (PRESEED) was implemented by the
Department of Labor and Employment. PRESEED was designed to promote self-
employment among rural workers and their families. A Migrant Workers’ Act was
passed to institute the policies of overseas employment and promotion of the
welfare of the migrant workers.  Notwithstanding these measures, the numbers are
still rising.

The Philippine informal economy is getting bigger and it contributes to at
least 60% of the country’s gross domestic product (GDP) and yet, the almost twenty
million informal economy workers lack social protection. At present the Philippine
government has numerous laws for the informal sector and informal businesses. It is
not wanting in laws that seek to empower the poor and address economic
deprivation. The dilemma however lies in the fact that despite the legal
interventions, the poor remain poor and the gap between the rich and poor
continues to widen. On the one hand, a rights-based legal and regulatory



framework law protecting the rights of members of the informal economy still has to
be passed.

The right to just and favorable conditions of work

The Philippine government has enacted a number of laws for the workers to
enjoy their right to just and favorable conditions of work.  But this right, as shown in
the body of this report, has been violated incessantly.

A concrete example of this is the minimum wage sufficiency of the workers.
The minimum wage for a National Capital Region worker, in 2001, is $5.60 (around
280 pesos), which does not provide a decent standard of living for a worker’s family.
At this pay level, at least two family members would have to work ful-time to
support a family of six. Under the law the minimum wage can also be dispensed
with in a number of businesses, i.e. businesses with less than ten employees, export
processing zone businesses.

Another concrete example of a violation of the right to just and favorable
condition of work is the lack of inspections of work places in the country. The
Convention concerning Labor Inspection in Industry and Commerce has also not
been ratified.

Trade Union Rights

The Philippine government has seen the number of registered unions dwindle
the last few years. It has also seen an absurd increase in the number of unions
cancelled in the year 2006.

The Philippine government enacted RA 9481, an act which strengthened the
worker’s right to self-organization. This act has only been enforced last year, 25 May
2007.

The right to social security

The Philippine government has not given that much attention to social
protection. Testament to this is the allocation of only 2.2% of the GDP to social
protection.

The Social Security System (SSS) membership has grown steadily through the
years. But this growth hides the sad reality that most of the covered employees are
in the formal sector; that only 8 million out of the 27 milion members continue to



pay. The Convention concerning Minimum Standards of Social Security has also not
been ratified.

The Philippine Constitution and the Labor Code does not explicitly provide full
social of members of the growing Philippine informal economy.

Protection of the Family, Mothers and Children

The Philippine government has enacted a number of laws and implemented
a number of programs for the protection of the family, mothers and children. But
such laws and programs have not prevented the rampant violations of the rights of
the family, mothers and children.

One law that sought to protect the mothers and children was the Anti-
Violence against Women and Their Children Act. But this law has been met by the
ignorance of local officials implementing the said law. In the body of this report,
these local officials still continue to facilitate the settlement of disputes between the
victims of domestic violence and the offender, which is not allowed under the law.

What must be noted is the move on the part of the government to educate
its officials on the subject of violence against women and children. The Commission
on Human Rights must also be mentioned in its establishment of counseling and
temporary shelter to domestic violence victims.

The number of prostituted women and children still continues to rise. The
number of trafficked women and children also still continues to rise. The Philippine
government tries to address the problem of prostitution and trafficking particularly
with the passage of laws and implementation of policies to combat such problems.
But such measures have been proven ineffective as shown by the data in the body
of this report.

The right to an adequate standard of living

The Philippine government is currently implementing the 2004-2010 Medium
Term Development Plan. This plan recognizes that poverty eradication remains the
government’s greatest challenge.

This plan, though commendable, is falling short of its targets and infact, is not
working as the poverty incidence has worsened from 30% in 2003 to 32.9% in 2006.
This means that 27.6 million Filipinos are living below the poverty line.



The Right to Physical and Mental Health

The Philippine government has implemented a number of programs for the
enjoyment of this right of the Filipinos. But such programs are still not enough for the
full enjoyment of this right. The quality of health care remains wanting in many
areas. Maternal mortality is still relatively high. |

Right to Education

The Philippine government has provided a Madrasah program to Muslim
public schoolchildren. It has also provided scholarships, through the National
Commission on Indigenous Peoples, scholarships to a considerable number of
students belonging to indigenous tribes.

While there efforts to formulate indigenous people’s based curriculum in the
primary and secondary education levels in certain areas, effective programs still
have to be instituted. There measures adopted but still the Macapagal
Administration was said to be characterized by declining enrollments, reduced
completion rates and dramatic increases in the number of drop-outs and out of
school children.

Right to take part in cultural life

The Philippine government, through the National Commission on Indigenous
Peoples, has made efforts to promote the socio-economic development of
indigenous peoples. With its limited resources, these projects benefit but a few
indigenous cultural communities throughout the country. The efforts of the Philippine
government, in the promotion of this right, must still be worked at. The failure of the
Memorandum of Agreement on Ancestral Domain (MOA-AD) is a testament to this.

Concluding observation and recommendations

While we acknowledge that government has to some degree, fulfilled its
obligations viz. the ESC rights of its people, much still have to be done and realized.
ESCR-Asia’s recommendations are found in the researches and endeavors we have
so far undertaken: legal empowerment of the poor, right to adequate food,
enforceability and justiciability of ESCRs, advocacy on the adoption and ratification
of the OP-ICESCR and training modules on ESCRs.
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General Recommendations:

1. Effective policy reforms as to review of current laws particularly: content,
relationship to other laws (there are laws that conflict with each other - like
that of the rights of indigenous peoples and the mining act), enactment of
additional and remedial laws ;

2. An effective data-gathering as well as monitoring system needs to be in
place in various government agencies for the various rights enshrined in the
ICESCR,;

3. A study of the Overseas Filipino Workers phenomenon viz. ESCRs has to be
undertaken;

4. The Philippine government must pursue a policy of creating jobs in the
country to stem the tide of migration and overseas Filipino workers diaspora
and its grave impact of the family as the fundamental unit of society;

5. The institutionalization of rights-based policy, planning and processes of key
government programs including appropriate budget allocations affecting
the concerns of poverty reduction, education, family protection, work,
shelter, food, culture, health and other ESC-related issues ( note: exercising
the principles of transparency, equality, support for vulnerable groups, non-
discrimination, etc.)

6. The continued Indigenous Peoples-based Core curriculum and alternative
learning systems

7. Undertake legal empowerment of the poor and enforcing effective
localization at national, regional and municipal levels in four areas: access to
justice and rule of law, labor rights, property rights and legal mechanisms to
strengthen small businesses

8. Begin the process of the ratification by the Executive Branch and the
Philippine Senate of the Optional Protocol to the International Covenant on
Economic, Social and Cultural Rights

Specific Recommendations:
1. On ICESCR education:

1.1 An urgent, systematic and well-meaning education in 2009 of the
provisions, articles, core and normative contents of the ICESCR by key
government structures and agencies like the Cabinet, Executive,
Legislative and Judiciary including regional, provincial and municipal
counterparts including local government units.



1.2

13

All elected officials, from national to local levels, must be given basic
orientation and education particularly on economic, social and
cultural rights.

Immediate translation of the ICESCR into major Filipino
languages/dialects - Tagalog, Cebuano-Visaya, lumad, Muslim and
other indigenous languages.

2. ( Article 6, Right to work )

2.1 On the Philippine informal economy:

The urgent crafting and passage of a rights-based legal and regulatory
framework law of members of the Philippine informal economy which has
undergone meaningful grassroots participation and or regional hearings and
consultations e.g. Magna Carta

211

2.1.2

213

214

The review of a Supreme Court Ruling to allow the use of the sidewalks
for the safe commerce and or conduct of regulated businesses of
members of the informal economy including the interpretation of the
Philippine National Road Law.

The revision and inclusion in the curriculum of all law schools and in the
Philippine Judicial Academy (PhilJA) the topic on “human-ESC rights
and the Philippine informal economy™.

The urgent reprimand, sanction and or review of the mandate of the
Manila Metropolitan Development Authority (MMDA) by the Executive
and Legislative branches in the violent and inhumane sidewalk
clearing operations of informal sector businesses in the country.
Specifically, the immediate removal of the power of MMDA to arrest
small transport groups like tricycles and the speedy review of the
possible dissolution of MMDA in relation to the duplication of functions
of local government units (and if violent dispersal, inhumane treatment
and arbitrary arrests of small transport drivers persists despite reprimand
and or warnings).

Development and or enhancement of two-tiered social protection
schemes at the national and local levels for members of the informal
economy



2.15

2.1.6

Effective enforcement of the priority rights by Filipino marginalized
fisherfolks of the 15-kilometer from local and foreign poachers and to
institute recourse mechanisms including sanctions for violations.

For the Philippine government to allocate budget to account and to
measure the real contribution of informal sector groups in the
Philippines at least in five basic subsectors: street vendors, small
transport, non-corporate construction workers, homebased workers,
marginalized fisherfolks, small farmers

2.2 On the Overseas Filipino Workers

221

222

223

Active pursuit of Bilateral Labor Agreements (including regional and
protocols) on effective social Protection of Filipino migrant workers
with host/receiving countries

Availment/Access of qualified Filipino migrant workers of “portable”
social security from host countries

For the Philippine government to immediately review on the recent
position of the European Union to send undocumented workers back
to their respective country and to proposed measures and
mechanism that will not derogate on the economic, social and legal
rights of affected undocumented Filipino workers

3. (Article 11, Right to Adequate Standards of Living) On poverty reduction and
the right to adequate food:

3.1

3.2

Urgently implement 5.3 of Guideline 5 of the 19 Right to Food
guidelines initiated by UN FAO and for the Philippine Government to
appoint a specific institution with overall responsibility for overseeing
and coordinating the application of these guidelines. For
transparency and accountability, the tasks and mandate of this
institution should be well-defined and regularly assessed.

Faithfully implement provision 5.4 of Guideline 5 by including into the
Anti-Hunger Task Force of the current administration of Pres. Gloria
Macapagal-Arroyo the increased participation of civil society groups
(rights and development groups) including academe coming from
national and regional levels for effective right to food policy and
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planning; increase the number of participation of these said groups by
half or one third.

3.3 Strengthen (to include increased budget allocation if necessary) the
capabilities of the Bureau of Food and Drugs (BFAD) for the effective
regulation and monitoring of safe food and others.

4. On Peace Talks and General Agreements Between and among Parties
4.1 The institutionalization of transparent and well-meaning processes:

4.1.1 Referendum/plebiscite or any meaningful, transparent
processes and or popular consultations that would allow the
participation of all stakeholders (Muslims, non-Muslim groups like
the Lumads, indigenous peoples and other minority groups)
existing in the allegedly claimed territories or ancestral domains.
Media and other genuine observers are allowed to cover and
witness the agreed processes. No peace agreement will be
signed without conducting these clearly agreed multi-people’s
consultations.

4.1.2 Institutionalization and or increased participation of genuine
third party monitors like well-meaning civil society groups and
academe in the review and enhancement of legitimate peace
agreements.

413 Any peace agreement entered between parties in the
Philippines respect the provision on the “ right of all peoples to
mutually and peacefully co-exist in one territory”

4.2 If peace talks with the GRP-CPP-NDF will resume, review and institutionalize
and increase participation of genuine/independent third party monitors, not
individuals and groups whose salaries/honorariums are paid by either the
Philippine government or by the CPP-NDF.

4. On Property Rights of the Poor

4.1 Simplification of property registration and titling processes and harmonization of
multi-agency programs and procedures (largely to prevent the issuance of overlapping
and conflicting claims over the same assets) by pushing for the adoption of the proposed
bill to create a single land administration agency.

4.2 increased and assured funding for crucial programs such as agrarian reform

11



5. On right to culture and education

5.1 Wellmeaning and substantive appreciation of the Philippine culture,
history and traditions, specifically of indigenous peoples groups by
inculcating it in primary, secondary and tertiary curriculum ;

b.2 Vigorous implementation of the IP-based Core Curriculum and
Alternative Learning System with the Department of Education and CHED;

b.3 To maintain the National Commission of the Indigenous People’s
Commission (NCIP) as a separate body and not under the Department of
Environment and Natural Resources (DENR);

6. On the Commission on Human Rights (CHRP)

To pursue vigorously its mandate by effectively monitoring and investigating
economic, social and cultural rights concerns and also to submit an
independent report on the performance and compliance of the Philippine
government to key Philippine agencies and UN bodies.

9. Transparent Budget Processes

7.1 Institution of visible community-based billboard systems of national,
regional, provincial and municipal budget processes and allocations on
economic, social and cultural rights specially at the local government levels.

7.2 Civil society participation in the budget processes including planning,
monitoring and implementation of ESCR-related components in national and
local development plans.

12
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I. Measures adopted with regard to street children, child labor,
overseas Filipino workers. forced eviction and independent body
responsible for the prevention of illegal forced eviction

The Philippines does not lack laws for the protection of street children,
child labor, overseas Filipino workers, and forced evictions.

An example of a law for the protection of street children is Presidential
Decree 603 (Child and Youth Welfare Code), which punishes parents who
neglect their kids. Another law is RA 7610 (Special Protection of Children
against Child Abuse, Exploitation and Discrimination Act), which was enacted to
provide special protection to children from all forms of abuse, neglect, cruelty,
exploitation, discrimination and other conditions prejudicial to their
development.’

RA 8042 (Migrant Workers and Oversea Filipinos Act of 1995) is the
primary law governing overseas Filipino workers. The law institutes the policies
of overseas employment and establishes a higher standard of protection and
promotion of the welfare of migrant workers, their families and of overseas
Filipinos in distress.? The Philippines is also a signatory to the International
Convention on the Protection of the Rights of All Migrants Workers Assembly
through Resolution 45/158 on 18 December 1990. It entered into force in July
1, 2003. In 2005, President Gloria Macapagal Arroyo also issued Executive
Order 325 creating the Presidential Anti-lllegal Recruitment Task Force with the
mandate to conduct surveillance and entrapment operation of persons alleged to
be engaged in illegal recruitment and to cause or direct the immediate
investigation and prosecution of cases involving illegal recruitment ( 2008,
Patricia Santo Tomas,Protecting Migrant Workers; Global Forum on Migration
and Development).

The law which governs evictions is RA 7279 (Urban Development and
Housing Act), which prescribes instances when eviction may be carried out. It
also imposes certain requirements and procedures to follow before an eviction of
homeless and underprivileged citizens become valid. The problem of forced
eviction has not gone unnoticed by the Commission on Human Rights. It's
Chairperson, Atty. Leila de Lima, issued an advisory® on the conduct of forced
evictions and illegal demolitions. The advisory was a reminder to all concerned

1 http://www childprotection.org.ph/monthlyfeatures/july2k6b .pdf
2 http://www workabroad.ph/philippine_laws_working_living_abroad.php
3 Advisory on the Conduct of Forced Evictions and lllegal Demolition, 06 May 2008.
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agencies and local government units to abide with the provisions of the
International Covenant on Economic, Social and Cultural Rights, General
Comment on the right to adequate housing: forced evictions and with Republic
Act 7279 (Urban Development and Housing Act of 1992.)

As of this year (2008), there is still no independent body responsible for

the prevention of illegal forced eviction.

2. Covenant as a “‘generally accepted principle of law’ in_accordance
with the Constitution

The following are considered as sources of international law: treaties;
international conventions; customary international law; generally accepted
principles of law; and writings of the most highly qualified publicists and judicial
decisions. The Philippines, having signed and ratified the International Covenant
on Economic and Socio-Cultural Rights, has become a State Party to the said
Covenant and is bound to respect and comply with its provisions by virtue of the
principle of pact sent servant.

The Supreme Court, the highest court in the Philippines, has cited the
Covenant in a number of cases. For example, in the case of International
School Alliance of Educators®, the Court used Article 7 of the Covenant to further
bolster the principle of equal pay for equal work. This principle was highlighted
to nullify the practice of the school of paying more its foreign hire teachers than
its Filipino teachers.

The Philippine Commission on Human Rights

In the case of Simon vs. Commission on Human Rights, the Philippine
Supreme Court decided that: 1) the Commission on Human Rights, as an
independent constitutional body tasked to promote, protect and monitor human
rights, only has investigative powers as per the Constitution and cannot issue
injunctive orders; but 2) such investigative powers only pertain to violations of
civil and political rights and do not extend to violations of economic & socio-
cultural rights. However, the issue resolved by Simon vs. CHR is limited to the
investigative power of the CHR. With respect to monitoring powers, the
Constitution provides that the Commission on Human Rights has the power to

4 International School Alliance of Educators vs. Hon. Leonardo A. Quisumbing, in his capacity as Secretary of Labor
and Employment; Hon. Cresencio B. Trajano, in his capacity as Acting Secretary of Labor and Employment; Dr. Brian
Maccauley, in his capacity as superintendent of International School Manila-Incorporated; and International School
Incorporated, G.R. No. 128845, 01 June 2000.
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monitor government compliance with international covenants. Thus, the
economic and socio-cultural rights programs being implemented by the
Commission are within the ambit of its monitoring powers.®

Given its limited powers, the Commission on Human Rights has issued
numerous advisories pertaining to the protection of economic and socio-cultural
rights.

3. Covenant Awareness

Public School Education

The curriculum of the primary and secondary level public school students,
specifically from 1% grade to 4™ year high school, includes human rights
education (which includes learning the different economic and socio-cultural
rights). The Commission on Human Rights in collaboration with the Department
of Education undertook teachers training on human rights education all over the
Philippines. The trainings were held in the following places:

CHR-DepEd Activities re: Training of Trainers & Teachers on Human Rights Education

Region V February 23-27, 2004 Albany Hotel, Leaps City

Region VII March 1-5, 2004 Scotch, Cebu City

Region 1l & March 15-19, 2004 AR Acting Thaana, Baguio City
Region IV-A March 29 - April 2, 2004 octane Resort, Pampanga
Region VIII April 12 -16, 2004 Leyte Park Hotel, Leyte

Region XI & April 26 -30, 2004 CARAGA, Regency Hotel, Davao
Region X1l May 24 -28, 2004 Estefan Hotel, Cohabite City
Regions IX June 21 -25, 2004 Astoria Hotel, Zamboanga City
Region VI July 5 -9, 2004 Royal AMREI Hotel, Bacolod
City

Regions | July 19 - 23, 2004 Legend Hotel, Palawan City
NCR August 2 - 6, 2004 Legenda Hotel, SMBA,
Olongapo

Region 111 August 16 -20, 2004 Legenda Hotel, SMBA,
Olongapo

5 Sembrano, Gilbert. Mechanisms and Avenues for Judicial and Quasi-Judicial Implementation of ESCR: The
Philippine Experience. He is a Professorial Lecturer teaching human rights and related courses at the Ateneo de
Manila School of Law, Philippines. He is also the Director of the Ateneo Human Rights Center,a university-based NGO
and with the Ateneo Legal Services Center and also Board Secretary of ESCR-Asia from 2003 and present. As ESCR-
Asia representative, he participated in the last OEWG of the Draft Optional Protocol to the ICESCR and met with the
Philippine Mission in Geneva, April 2008.
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Human Rights Education Program for the Police, Military and Other Law
Enforcers

Since 1989, the Commission on Human Rights, in cooperation with the
Department of National Defense, Department of the Interior and Local
Government, and the Department of Justice, took steps towards the integration
of Human Rights Education Programs in all Education and Training institutions of
the Police and the Military. To fully equip the men in uniform about the
teachings on human rights, a graduated human rights education curricula was
developed and produced. These curricula were eventually integrated in their
respective education and training institutions.

Human Rights Education and the Judiciary

The Philippine Judicial Academy (PhilJA) and the Ateneo Human Rights
Center, in partnership with the United Nations Development Program, was
involved in providing international humanitarian law and human rights
education, which included the economic and socio-cultural rights to 45 executive
judges in 2001.

Translation of the Covenant in minority languages and dialects

As of this year (2008), information about the Covenant is still not
available in minority languages and dialects. At most, a Tagalog primer on it
was made by the non-governmental organization, Philippine Human Rights
Information Center.

4. Resources allocated to LGUs to implement ESC rights

Government allocation to local government units is lumped in one
development fund making it difficult to determine whether these funds are
categorically earmarked for ESCRs. Considering that the usual projects are
providing basic utilities, such as water, waste collection, GAD (5%), etc., we can
safely assume that a certain amount is actually used for implementation of
certain economic and socio-cultural rights.

5. Mandate and Resources allocated to NCIP

The National Commission on Indigenous Peoples (NCIP) was created by
virtue of RA 8371, the Indigenous Peoples Rights Act of 1997. Its mandate is to
protect and promote the interest and well-being of the Indigenous Cultural
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Communities/Indigenous Peoples (ICCs/IPs) with due regard to their beliefs,
customs, traditions and institutions.

As per the General Appropriations Act of 2008, 2007 and 2005, the NCIP
is allotted a yearly budget, the breakdown of which is provided below:

Appropriation for NCIP as per General Appropriations Act

2008

General Administration, operations, including locally funded projects,
Survey of Ancestral Lands/Domain & Appropriations for Programs
and Specific Activities

1. Programs
a. General Administration & Support Services
b. Support to Operations
i. Policy-formulation, planning & coordination of Socio-
economic & Cultural Development Projects
1. Development & promotion of economic
livelihood programs & projects
2. Promotion & development of culture,
traditions & institutions
1. Coordination with the different tribal

P 46,254,000

institutions 9,764,000
c. Operations 463,296,000
ii. Implementation of Socio-Economic & Cultural
Development Projects
1. Implementation of socio-economic &
cultural development projects
2. Scholarship of members of the cultural
communities
3. Management/development of ancestral
lands in support of social reform
agenda
2. Projects 42,245,000

a. Locally-funded Projects

i. Assistance for continuation of the literacy & livelihood
activities

ii. Acquisition of Information Technology & Office
Equipment

iii. Construction of NCIP Building in Region 5

iv. Operational Support Fund for the Implementation of
Socio-Economic, Cultural, Human Rights and
Empowerment Programs & Projects of NCIP-Region 5

Total

P 561,559,000

2007
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General Administration, Support to Operations &Operations |,
Survey of Ancestral Lands/Domain & Appropriations for
Programs and Specific Activities

1. General Administration & Support P 40,504,000

2. Support to Operations
a. Policy-formulation, Planning & Coordination of
Socio-Economic & Cultural Development Projects
i. Development & promotion of economic livelihood
programs & projects
ii. Promotion & development of culture, traditions &
institutions
iii. Coordination with the different tribal institutions

10,406,000

3. Operations
a. Implementation of Socio-Economic & Cultural 429,467,000
Development Projects
i. Implementation of socio-economic & cultural
development projects
ii. Scholarship of members of the -cultural
communities
iii. Management/development of ancestral lands in
support of social reform agenda

Total of Programs and Activities P480,377,000

2005

General Administration, Support to Operations & Operations,
Survey of Ancestral Lands/Domain & Appropriations for
Programs and Specific Activities

1. General Administration & Support P 37,089,000
2. Support to Operations
a. Pollcy—formulatlor_\, Planning & Coordination 9.177.000
of Socio-Economic & Cultural Development
Projects
i. Development & promotion of economic
livelihood programs & projects
ii. Promotion & development of culture,
traditions & institutions
iii. Coordination with the different tribal
institutions
3. Operations 359,172,000
a. Implementation of Socio-Economic & Cultural
Development Projects
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i. Implementation of socio-economic &
cultural development projects

ii. Scholarship of members of the cultural
communities

iii. Management/development of
ancestral lands in support of social
reform agenda

Total of Programs and Activities P405,438,000

6. Impact of State’s bilateral and multilateral trade agreements and
policies. (esp. JPEPA) on enjovment of ESC rights

The Japan-Philippines Economic Partnership Agreement (JPEPA) is a
bilateral preferential free trade treaty between Japan and the Philippines that
seeks to remove barriers to investments and the trade of goods and services
between the two countries. The agreement eases the restrictions in Japan’s
labor market to accommodate more Filipino health care professionals, lowers
tariffs on agricultural trade and liberalizing investment conditions in the
Philippines for Japanese corporations.

According to the Magkaisa Junk JPEPA Coalition®, the Agreement violates
the Filipino-only policy in the utilization of marine resources. In Annex 7 of the
Agreement, the Philippine Government made a distinction between small-scale
utilization of marine resources and Deep-sea fishing. While no foreign
participation is allowed for Small-scale Utilization activities, the Agreement
allows corporations, associations or partnerships with a maximum of 40%
foreign equity to enter into co-production, joint venture or production sharing
agreement with the Philippine Government for Deep-Sea fishing activities.

However, the Philippine Constitution provides, in part:

Section 2. All lands of the public domain, waters, minerals, coal,
petroleum, and other mineral oils, all forces of potential energy, fisheries,
forests or timber, wildlife, flora and fauna, and other natural resources are
owned by the State. With the exception of agricultural lands, all other
natural resources shall not be alienated. The exploration, development,
and utilization of natural resources shall be under the full control and
supervision of the State. The State may directly undertake such activities,
or it may enter into co-production, joint venture, or production-sharing

6 Magkaisa Junk JPEPA Coalition is a multisectoral group of NGOs and Civil Society seeking to defeat the Japan-
Philippines Economic Partnership Agreement for allegedly being an unfair and environmentally unjust bilateral trade
agreement
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agreements with Filipino citizens, or corporations or associations at least
sixty per centum of whose capital is owned by such citizens. Such
agreements may be for a period not exceeding twenty-five years,
renewable for not more than twenty-five years, and under such terms and
conditions as may be provided by law. In cases of water rights for
irrigation, water supply fisheries, or industrial uses other than the
development of water power, beneficial use may be the measure and limit
of the grant.

The State shall protect the nation's marine wealth in its
archipelagic waters, territorial sea, and exclusive economic zone, and
reserve its use and enjoyment exclusively to Filipino citizens.

The Congress may, by law, allow small-scale utilization of natural
resources by Filipino citizens, as well as cooperative fish farming, with
priority to subsistence fishermen and fish- workers in rivers, lakes, bays,
and lagoons.

Interpreting the said provision, leading Constitutionalist, Joaquin Bernas
S.J. in his commentary’ explains:

A stricter rule is imposed regarding the use and enjoyment of the
nation’s “marine wealth in its archipelagic waters, territorial seas, and
exclusive economic zone.” These are reserved for the exclusive use and
enjoyment of “Filipino citizens,” that is, Filipino natural persons. Thus,
aliens would not be allowed even if they paid rent or fees for fishing
rights.

The Constitutional grant of exclusive rights over marine resources in favor
of Filipino citizens is unqualified. In fact, it must be stressed that nothing in the
Constitutional provision mentions the possibility of allowing foreign corporations,
associations or partnerships holding any percentage of foreign equity to engage
in exploration, development and utilization of marine resources. The JPEPA
would therefore work towards the violation of Filipino economic rights in use of
its marine resources.

7. Indicate Civil Society Organizations participation in the preparation
of the Philippine Report

Attempts were made by the government, through the United Nations and
Other International Organizations (UNIO) of the Department of Foreign Affairs

7 Bernas, Joaquin, S.J. The 1987 Constitution of the Republic of the Philippines, A Commentary. Rex Publishing: Manila
(2003)
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(DFA) in 2006, to involve NGOs and civil society in the preparation of the
report. Atty. Noel Servigon and Atty. Sharmaine Cern, then Director and Legal
Staff of UNIO asked ESCR-Asia for list of NGOs whom they can approach for
data. Also in an ESCR-Asia initiated forum on “ESCR Enforceability and
Justiciability” held at the University of the Philippines —Asian Center last August
2006, Atty. Servigon urged to CSO’s present to support in the drafting of the
Philippine report. ESCR-Asia since then has not been updated of the actual
participation of civil society in the report drafting.

Most Philippine NGOs and members of civil society also take the position
of maintaining independent stance or prefer to formulate alternative, parallel or
shadow reports to government reports.

8. Position of State Party on the Draft Optional Protocol to the ICESCR

The Philippines did not attend the drafting of the protocol and did not
attend the last session of the open-ended working group (OEWG) on the
protocol last March —April 2008 in Geneva. As of the present, the Country has
not started the process of ratifying the optional protocol.

In April of 2008, the Economic & Socio-Cultural Rights - Asia met with the
Philippine mission in Geneva and reiterated that economic and socio-cultural
rights are justiciable and enforceable.

ARTICLE 1: RIGHT TO SELF-DETERMINATION

9. Information on the IPRA 1997 and the proagress made. difficulties
encountered in_its implementation and conflicts with other laws

The IPRA was signed into law on October 29, 1997 by then President
Ramos. Hailed as landmark legislation, the IPRA underwent many years of
legislative study and deliberation before it became a law.

In general, the IPRA seeks to recognize, promote and protect the rights of
the IPs. These include the Right to Ancestral Domain and Lands; Right to Self-
Governance and Empowerment; Social Justice and Human Rights; and the Right
to Cultural Integrity. The law makes it mandatory for the Indigenous People to
give their Free, Prior, and Informed Consent before any project can be
implemented in their ancestral domain/land. The law finally codifies the concept
of Native Title, defined as the “pre-conquest rights to lands and domains which,
as far back as memory reaches, have been held under a claim of private
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ownership by ICCs/IPs, have never been public lands and are indisputably
presumed to have been held that way since before the Spanish Conquest”® and
gives the process by which these lands may be returned to them by acquisition
of a Certificate of Ancestral Domain/Land Title (CADT/CALT).

However, the CADTs and CALTs awarded to IPs/ICCs are of a different
type of ownership. Far from the Civil Code concept of ownership, the ownership
given to ICCs/IPs of their ancestral domains and lands are sui generis.®
Ancestral domains are private but communally owned and are not susceptible to
sale, encumbrance or any form of disposition.’® Regarding ancestral land, while
IPs are given the option secure a Certificate of Title over the same,** this land
can only be sold to members of the same community.*> Furthermore, the
ownership is not absolute, as the Constitution provides that ownership as well as
the prerogative to undertake exploration, development and utilization of natural
resources found in the land is still vested with the State, and that IP/ICCs are
only given “priority rights” in the exploration, development and utilization of the
resources.®® This is in consonance with the Doctrine of Eminent Domain, a power
which is lodged in the State as a sovereign entity.

A provision under the very same law actually negates the concept of
native title, and shows that the law was clearly a political compromise. The
Vested Property Rights Provision or Section 56 of IPRA provides that, “Property
rights within the ancestral domains already existing and/or vested upon
effectivity of this Act, shall be recognized and respected.”* As consequence of
this provision, existing property rights, such as ownership via Certificate of Title,
homestead patents, sale patents, reservations by the Government, and by virtue
of judicial legislation even financial and technical agreements are considered as
property rights to be respected if vested before enactment of IPRA in November
1997. This provision is a limitation and negation of the full exercise of ICCs/IPs
of their right over their ancestral domains and lands.

Although the law recognizes their pre-conquest rights over a particular
delineated land as part of their ancestral domain/land, their claim over the same
has to respect vested property rights which have already existed before the
passage of the IP law. This political compromise has brought about insecurities

8 The Indigenous People’s Rights Act of 1997, R.A. 7381, Section 3

9 Sedfrey Candelaria, IPRA Commentary, at 114

10 The Indigenous People’s Rights Act of 1997, R.A. 7381, Section 5
11 The Indigenous People’s Rights Act of 1997, R.A. 7381, Section 12
12 The Indigenous People’s Rights Act of 1997, R.A. 7381, Section 8
13 Philippine Constitution of 1987

14 Section 56, IPRA 1997.
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in the recognition and exercise of rights over ancestral domains and lands by the

IPs/ICCS.

In 2005, the NCIP has worked on the following policies and programs*®:

Creation of the Medium Term Philippine Development Plan for Indigenous
Peoples (MTPDP-IP)

IP empowerment through Consultative Bodies, first of which was convened on
December 5-9, 2002 in San Fernando City, Pampanga, attended by 110 tribal
leaders and elders from the different ethnolinguistic groups all over the
country.

Legal Assistance, Documentation of Indigenous Peoples-Children Involved in
Armed Conflict

Coordination of Disarmament, Demobilization, Rehabilitation & Reintegration
Documentation of Customary Laws and Indigenous Knowledge Systems and
Practices

Socio-economic and cultural development of IPs, specifically: delivery of
sustainable, culture and gender sensitive basic services; implementation of
livelihood and entrepreneurship program; health services including enrollment
to insurance program; indigenous peoples education indigenization and
curriculum and education assistance program

Strengthening its linkage and network with different government agencies,
NGOs, and other donor communities in order to implement the (IPRA)

In its 2006 Executive Summary, the Commission boasts of the following
accomplishments:

1.

Issuance of 18 Certificates of Ancestral Domain Titles (CADTs) consisting of
approximately 268,870,851.85 hectares, benefiting 50,847 indigenous
peoples from the different tribes all over the country.

Issuance of 109 Certificate of Ancestral Land Titles (CALTs) to 1,682
beneficiaries.

Facilitation of the formulation of Nine (9) Ancestral Domain Sustainable
Development and Protection Plans (ADSDPP) and working for the completion
of another 32, which has the goal of delivering culture and gender-sensitive
basic services and programs and promotion and protection of IP rights.

Information from the ground as well as numerous IP groups and NGOs
reveal incongruities with the government efforts to promote and protect IP
rights. As per the records from the Department of Environment and Natural
Resources (DENR) in the year 2007, a total of 240 Mining Tenements have
already been issued in Mindanao, 60% of which are within IP ancestral domains.

15 2005 Executive Summary, National Commission on Indigenous Peoples
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The Indigenous Peoples Rights-Monitor (IPR-Monitor), TEBTEBBA Foundation
and the Philippine Indigenous Peoples Link (PIPLINKS), in its Indigenous Peoples
Situationer'® write that:

The widespread implementation of extractive industries and other
development projects in indigenous territories without their consent is
outrightly violating their collective rights and is worsening their
marginalized situation. This includes corporate mining, large dams and
other energy projects, massive agri-business, eco-tourism, among others,
which are also seriously undermining the peace, security and development
of indigenous communities. Their adverse impact include the destruction
of livelihoods, the environment, land, resources and properties and has
also caused conflicts, divisions and the erosion of indigenous socio-political
systems. Despite the widespread opposition of indigenous communities to
corporate mining, the Philippine government opened more than five
million hectares of ancestral land for mineral exploitation by local and
multinational mining companies under the Mining Act of 1995. Of the
twenty-three (23) mining projects given priority status by the Arroyo
administration in 2006, eighteen (18) fall within indigenous lands.

Furthermore, seven (7) “priority” large dams are to be built in
locations that will directly affect indigenous communities. The
development of extractive industries such as dams, geothermal plants and
large mines typically leads to militarization of the surrounding areas by
both military and paramilitary groups to secure “development sites” and
neutralize opposition of affected communities. In Talaingod, Davao del
Norte, in Mindanao, soldiers deployed near a dam construction site forced
fifty families to evacuate and then occupied their homes in November
2005. Likewise, the conversion of ancestral land to agri-business such as
palm oil, abaca, coffee, temperate vegetables and other crops is now
directly threatening the food security of indigenous peoples, and is
weakening indigenous systems of resource management and
conservation. Compounding this problem is the conversion of several
ancestral lands into eco-tourism projects, managed by non-indigenous
business interest groups or by profiteers.

Given the drive for resource extraction and exploitation, the
government and private corporations have failed miserably to adequately
implement and follow the provisions of the Free, Prior, and Informed
Consent (FPIC) in development and resource extraction projects and in
military activities in IP territories. Fraudulent FPIC certificates have been
presented by mining corporations which was accepted by the National

16 Indigenous Peoples Rights-Monitor et al. The Human Rights Situation of Indigenous Peoples in the Philippines. (2008)
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Commission of Indigenous Peoples (NCIP) such as in the case of the TVI-
Pacific in Zamboanga del Norte, among others.

In exchange for land concessions to extractive industries,
indigenous peoples are often promised jobs and basic social services. Such
efforts exploit their impoverished state, effectively asking indigenous
peoples to trade off their land and resources in order to be provided basic
services enjoyed by other citizens. This act is not only discriminatory but
also underscores the government’s neglect, if not denial, of basic social
services to indigenous communities while at the same time violating the
collective rights of indigenous peoples over their land and resources.

Aside from the violation of IPs rights to their land and resources as well as
lack of IP’s Free, Prior and Informed Consent (FPIC), the Situationer'” also
reveals that numerous extrajudicial killings have occurred all over the country:

Since the Arroyo administration took power in 2001,
Indigenous Peoples Rights Monitor (IPR Monitor) has documented
120 extra-judicial killings of indigenous peoples. These killings have
occurred in several regions of the country, with the Lumads of
Mindanao and the Igorots of the Cordillera being the most targeted
groups. While the victims represent many different professions,
NGO workers, local government officials, church workers, and
members of indigenous leadership structures have been especially
targeted because of their political beliefs or their defense of their
collective rights against government projects and policies. The 120
victims include 13 women, four of whom were pregnant, and 16
minors.

The systematic extra judicial killings of indigenous peoples
and the continuing threats to indigenous leaders have additional
adverse social impacts. These incidents have resulted in more
conflicts, fear and mistrust among indigenous communities, which
is weakening indigenous systems of cooperation and solidarity.
Because of the chilling effect of the killings, it also weakened the
indigenous people’s movement for the respect and recognition of
their collective rights.*®

17 Indigenous Peoples Rights-Monitor et al. The Human Rights Situation of Indigenous Peoples in the Philippines. (2008)
18 More information on thisin the Philippine Report of the UN Special Rapporteur on extrajudicial killings, Professor
Philip Alston who was on official Mission to the Philippinesin February 2006
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There is also an escalating militarization of IP territories. The Situationer
shows that:

IPs in the Philippines also suffer from militarization of their
territories, resulting to the violation of their individual and collective
rights. Militarization of indigenous communities includes the permanent
physical basing of the Philippine military within ancestral territories;
regular conduct of military operations, including unwarranted searches of
houses; imposition of food blockades, curfews and other restrictions;
interrogation and harassment of suspected rebels; and the forced
recruitment of IPs into para-military forces. Even with the provision for
the Free, Informed and Prior Consent of IPs for any military operation and
sustained activities in IP territories, this is blatantly ignored and violated
by the military.

The largest military base on indigenous territory is Camp Peralta, a
33,310 hectare base that has been constructed on Tumanduk ancestral
lands in Panay, Western Visayas. Despite the presence of 14,000
indigenous residents, the military uses the base to conduct war games
and weapons testing.

Internal armed conflict and the increasing number of large-scale
development projects have led the government to station troops in
indigenous territories. Indigenous peoples frequently suffer from
harassment because of suspected association with the New People’s Army,
a communist rebel group. Because of the rugged terrain and poor
infrastructure of many indigenous territories, rebel groups are often active
in these areas. Consequently, the military often incorrectly associates
rebel activity with indigenous peoples. The military often accuses groups
of men engaged in indigenous hunting practices of involvement in rebel
activities because they carry weapons. Four hunters have been killed by
the military from 2003-2006 in separate incidents in the Cordillera Region
because they were suspected to be rebel soldiers.

Further exacerbating the problems of militarization within
indigenous areas has been the government’s establishment of paramilitary
groups, known as Civilian Armed Forces Geographical Units (CAFGUSs). In
some areas, the military has established recruitment quotas, such as in
Kalinga Province, which has led to the forced recruitment of indigenous
peoples into paramilitary groups. The military has also exploited the lack
of jobs and tribal land disputes and other conflicts to draw recruits into the
paramilitary force. This has become an effective strategy for divide and
rule, further weakening the unity, cohesion and cooperation of indigenous
communities. It has also led to the creation of government-supported
vigilante groups such as in San Luis, Agusan Del Sur, Bukidnon and North
Cotabato in Mindanao.
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The Situationer concludes that:

Based on the Philippine Reports of the Official Missions of the UN
Special Rapporteurs Prof. Rodolfo Stavenhagen and Prof. Philip Alston,
there is reluctance on the part of the Philippine government to fully
acknowledge the extent and seriousness of the human rights situation of
the country. In spite of 