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UNITED KINGDOM
Corporal punishment is lawful in the home in the UK, in all of the Overseas Territories (with the possible exception of the Pitcairn Islands) and in the Crown Dependencies. Amendments to legislation in England and Wales, Scotland and Northern Ireland have restricted the defence of “reasonable chastisement”: in Scotland by introducing the concept of “justifiable assault” of children and defining blows to the head, shaking and use of implements as unjustifiable (Criminal Justice (Scotland) Act 2003, s51); in England, Wales and most recently Northern Ireland by allowing use of the defence of “reasonable punishment” by parents and some other carers charged with common assault but not by those charged with more serious assaults on children (Children Act 2004, s58; Law Reform (Miscellaneous Provisions) (Northern Ireland) Order 2006, s2).

The UK Government persists in asserting that legal provisions allowing for “reasonable punishment” and “justifiable assault” of children, and the failure to prohibit all corporal punishment of children within the family, do not constitute a breach of its obligations under international human rights law (e.g. see paras. 127 and 128 of the state party report under consideration). The Parliamentary Joint Committee on Human Rights has examined this argument and has repeatedly advised the Government that the Convention on the Rights of the Child and other human rights obligations require complete prohibition.

There has been pressure for complete removal of the defences so as to give children equal protection under the law on assault from the Committee on Economic, Social and Cultural Rights, the Committee on the Rights of the Child, and the European Committee of Social Rights (see below for detail), as well as from the Council of Europe Committee of Ministers, supervising the UK’s execution of the landmark judgment of the European Court of Human Rights, A v UK , 1998. The UK’s four Children’s Commissioners have made strong calls for complete removal of the defences. 

In a written consultation on the “reasonable punishment” defence in England and Wales in 2007, according to the Government’s own analysis, “an overwhelming majority called for children to enjoy the same rights to protection as adults”.
 The largest alliance ever formed to campaign on an issue for children in the UK, the Children Are Unbeatable! Alliance, includes more than 400 organisations arguing for equal protection (for full list see www.childrenareunbeatable.org.uk).

We very much hope that the Committee on Economic, Social and Cultural Rights will add to the pressure on the UK to reform its law adequately. 

There has been no substantial research into the prevalence of corporal punishment of children by parents since that published in 1997, when a government-sponsored study of physical violence to children in the home found that 91% of children had been hit, one fifth with an implement.
 The study found that only 25% of babies aged up to one year had never been smacked by their mothers, and 14% of these had been smacked with “moderate” severity, and 38% had been smacked more than once a week. More recent large scale studies of children’s views throughout the UK have repeatedly revealed the negative impact of corporal punishment on children’s emotional well-being and that children themselves think hitting them is wrong and there are other positive means of discipline that should be used.

Corporal punishment is prohibited in schools in the UK. Of the Overseas Territories (OTs) covered by the ICESCR, only Pitcairn and St Helena have prohibited corporal punishment in schools; it is prohibited in state schools only in the Falkland Islands. It is lawful in Bermuda (under the Education Rules 1974 and the Criminal Code s266), British Virgin Islands (Education Act 2004 s55, Criminal Code s192), Cayman Islands (Education and Training Law 2005), Gibraltar (Criminal Offences Ordinance 1984 s82) and Montserrat (Education Act 2004 s49, Juveniles Ordinance 1982 s37, Penal Code 1983 s193). None of the Crown Dependencies (CDs) has enacted explicit prohibition of corporal punishment applicable to all schools (public and private).

In the penal system, corporal punishment is prohibited as a sentence for crime in the UK and in all OTs and CDs, although as at May 2006 it remained on the statute book in Guernsey. It is prohibited as a disciplinary measure in penal institutions in the UK (but not, it recently came to light, in the “secure training centres”, where children aged between 12 and 15 are held. It is prohibited in Bermuda, British Virgin Islands, Cayman Islands, Falkland Islands, Pitcairn Islands, St Helena, Jersey and Guernsey. There is no explicit prohibition of its use as a disciplinary measure in penal institutions in Gibraltar or Montserrat. In the Isle of Man, it is prohibited in law as a disciplinary measure against persons aged 17 and over in prison but only as a matter of policy for young people detained in the young person’s secure unit.

In alternative care settings in the UK, corporal punishment is explicitly prohibited in foster care arranged by local authorities and voluntary organisations (but not in private foster-care) and in daycare (except in Northern Ireland where there is guidance against its use but no prohibition). There is no explicit prohibition of corporal punishment applicable to all alternative care settings in the OTs or CDs.
The Committee on the Rights of the Child first expressed concern at the “reasonable chastisement” provisions in UK law in 1995, following examination of the state party’s initial report (CRC/C/15/Add.34, paras. 16 and 31). In 2002, following examination of the second periodic report, the Committee stated (CRC/C/15/Add.188, paras. 36, 37 and 38):
“In light of its previous recommendation (ibid., para. 31), the Committee deeply regrets that the State party persists in retaining the defence of ‘reasonable chastisement’ and has taken no significant action towards prohibiting all corporal punishment of children in the family. 

“The Committee is of the opinion that the Government’s proposals to limit rather than to remove the ‘reasonable chastisement’ defence do not comply with the principles and provisions of the Convention and the aforementioned recommendations, particularly since they constitute a serious violation of the dignity of the child (see similar observations of the of the Committee on Economic, Social and Cultural Rights, E/C.12/1/Add.79, para. 36). Moreover, they suggest that some forms of corporal punishment are acceptable, thereby undermining educational measures to promote positive and non-violent discipline.

“The Committee recommends that the State party:

a) with urgency adopt legislation throughout the State party to remove the ‘reasonable chastisement’ defence and prohibit all corporal punishment in the family and in any other contexts not covered by existing legislation;

b) promote positive, participatory and non-violent forms of discipline and respect for children’s equal right to human dignity and physical integrity, involving children and parents and all those who work with and for them, and carry out public education programmes on the negative consequences of corporal punishment.”

In relation to the OTs, the Committee addressed the obligation to prohibit all corporal punishment, including in the home, in its concluding observations on the initial report concerning the OTs in 2000. It stated (CRC/C/15/Add.135, paras. 35 and 36):

“The Committee expresses grave concern that corporal punishment is still widely practised in many of the Overseas Territories and that domestic legislation generally does not prohibit and eliminate its use in schools, care institutions and homes…. 

“The Committee recommends that all appropriate measures, including of a legislative nature, be taken to prohibit and eliminate all forms of corporal punishment within the school, juvenile justice and alternative care systems and in the home. The Committee further suggests that awareness raising and education campaigns be conducted to change public attitudes and ensure that alternative forms of discipline are administered in a manner consistent with the child’s human dignity and in conformity with the Convention, especially articles 19 and 28.2.”

In 2002, the Committee on Economic, Social and Cultural Rights stated in its concluding observations on the fourth report of the UK, the CDs and the OTs (E/C.12/1/Add.79, para.36):

“Given the principle of the dignity of the individual, which provides the foundation for international human rights law (see paragraph 41 of the Committee’s General Comment No.13) and in the light of article 10.1 and 10.3 of the Covenant, the Committee recommends that the physical punishment of children in families be prohibited, in line with the recommendation of the Committee on the Rights of the Child (see paragraph 31 of the 1995 concluding observations of that Committee (CRC/C/15/Add.34)).”
In 2005, the European Committee of Social Rights – building on concerns expressed in 2001 (Conclusions XV-2 vol. 2) – found the situation in the UK to be not in conformity with Article 17 of the European Social Charter “on the grounds that … corporal punishment in the home is not prohibited …” (July 2005, Conclusions XVII-2), stating:

“The Committee notes that corporal punishment within the family is not prohibited. It further notes from the abovementioned source that the defence of ‘reasonable chastisement’ still exists and the State has taken no significant action towards prohibiting all corporal punishment of children in the family. Therefore, it considers that since there is no prohibition in legislation of all corporal punishment in the home, the situation is not in conformity with Article 17 of the Charter.”
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