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Dear Committee Members:

This letter is intended to supplement the periodic report submitted by India, scheduled to be reviewed by this
Committee during its 40t session. The Center for Reproductive Rights, (the Center) an independent non-
governmental organization, hopes to further the work of the Committee by providing independent
information concerning the rights protected in the International Covenant on Economic, Social and Cultural
Rights ICESCR). In this letter, we will describe several areas of concern pertaining to women’s reproductive
health and rights in India, including a list of questions that we hope the Committee will raise with the official
delegation from India.

Reproductive rights are fundamental to women’s health and equality, and as such these rights receive broad
protection under the International Covenant on Economic, Social and Cultural Rights. The Covenant
protects reproductive rights by recognizing “the right of everyone to the enjoyment of the highest attainable
standard of physical and mental health,” [Article 12],! which is inseparable from the right to self-
determination [Article 1] and the right to enjoy of the benefits of scientific progtess [Article 15(b)]. The
Covenant articulates that all people, regardless of sex, must be guaranteed all the rights set forth in ICESCR
[Articles 2(2) and 3],? and specifically obligates governments to provide special protections for women before,
during and after childbirth [Article 10]. Women’s ability to receive appropriate reproductive health care can
thus be seen as an indicator of a state’s compliance with Articles 1, 2, 3, 10, 12, and 15(b) of the ICESCR.

In General Comment 14, this Committee has articulated that health care must be available, accessible, and
acceptable, and has affirmed that the right to health “include[s] the right to control one’s health and body,
including sexual and reproductive freedoms.””> According to this Committee, preventing discrimination in
access to those rights is a “core obligation” of the State.* Article 3, on “the equal right of men and women to
the enjoyment of all...rights set forth in the Covenant,” is further defined by General Comment 16 to
obligate states to take measures to ensure de facto and not just de jure equality for women.” This imperative for
states to work towards substantive equality for women is of special relevance to India, where policies often do
not achieve their stated goals. Programs that purport to improve women’s access to quality health care are
often ineffective due to deficiencies in implementation, accountability® and oversight; and marred by a
broader failure to address underlying determinants of health such as gender discrimination and socio-
economic disparities.

Although the last time India reported to this body was in 1990, recent Concluding Observations issued to
India by other treaty-monitoring bodies have included specific recommendations to improve women’s
reproductive health. The CEDAW Committee in 2007 called upon India to “pay increased attention to
female health... including in key areas of pregnancy and non-pregnancy-related morbidity and
mortality....prioritize decreasing maternal mortality rates by establishing adequate obstetric delivery services
and ensuring women access to health services, including safe abortion and gender-sensitive comprehensive
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contraceptive services.””” The Committee noted that although the state has nominally created programs “to
improve women’s access to health care and decrease maternal mortality,”10 the government of India has not
described how it would monitor and implement these programs. This lack of data, according to CEDAW,
will impede the state from being able to “establish benchmarks and monitor progress,”!! a problem also
identified by the UNFPA and the WHO as a major barrier to India’s compliance with the Millennium
Development Goals.!?

The CERD Committee in 2007 called on the state to specifically include reproductive health within state’s
efforts to address overarching geographic and socioeconomic inequities, urging India to “ensure equal access
to...adequate health care facilities [and] reproductive health setvices... and to increase the number of doctors
and of functioning and propetly equipped primary health centres...in tribal and rural areas.”’3

India’s combined second through fifth periodic report to the Committee on Economic, Social and Cultural
Rights describes efforts made to reduce maternal mortality and morbidity, including the ambitious goal of
reducing its maternal mortality ratio (MMR) to 100 (maternal deaths out of 100,000 live births)'* by 2010.15
The report also describes efforts made to reduce illegal abortion and sex-selective abortion,'¢ and to expand
access to family planning services.!”

Nevertheless, in spite of these efforts, the majority of Indian women today do not have access to
comprehensive reproductive health care, leaving them unable to enjoy the full complement of their economic,
social, and cultural rights. The following are the areas of greatest concern regarding women’s health and rights
in India: (1) Maternal Mortality; (2) Unsafe Abortion; (3) Access to Family Planning; (4) Sexuality Education;
(5) Patriarchal Jurisprudence.

1. High Rates of Maternal Mortality

More maternal deaths occur in India than anywhere else in the world, with approximately 117,000 women
dying from complications in pregnancy or childbirth per year.!8 Paul Hunt, the UN Special Rapporteur on the
Right to Health, has remarked that “for a middle-income country of its stature, the rate of maternal deaths in
India is shocking.”!” In India, there is roughly one maternal death every five minutes, and these deaths
account for 15% of all deaths of women of reproductive age.?’ India has claimed to this and other UN bodies
that reduction of maternal mortality is a high priority,?! but there is no evidence that the incidence of
maternal death is decreasing — data from the most recent National Family Health Survey (NFHS-3), in fact,
suggests that rates of maternal mortality are stagnating.?

Although the government does acknowledge that its rates of maternal mortality are “unacceptably high,”? it
reports to this Committee that its maternal mortality ratio has decreased from 437 in 1993 to 407 in 1999.24
However, the UNFPA and WHO’s 2006 estimate of maternal mortality in India is substantially higher than
407, reporting 540 maternal deaths per 100,000 live births.?> The fifth Millennium Development Goal calls
upon states to reduce maternal mortality to one-quarter of 1990 levels by 2015, but India is not on track to
meet that goal.?¢ In some Indian states official reported MMRs are higher than the national average, with the
National Ministry of Health reporting 517 in Uttar Pradesh?” and 445 in Rajasthan.28 NGO estimates of the
disparities are higher still, counting over 700 in Uttar Pradesh and Madhya Pradesh? and 898 in some areas of
Jharkhand.30 Although the most common direct causes of maternal death are hemorrhage, sepsis and
anemia,’! the undetlying causes of the epidemic are poor or inaccessible health care facilities; lack of access to
family planning and safe abortion; and poor nutrition.’? Rural and low-income women fare worst in both
access to and quality of care.’> A low-income woman in India is seven times less likely than an affluent
woman to have a skilled birth attendant assist her delivery,* and according to a study published by the World
Bank, “the relationship between poverty in the area that the doctor practices in and his or her competence
stands out. In India...[both public and private] doctors in poorer areas are less competent than those in
richer areas.”’



Although the WHO recommends that women receive four antenatal checkups during pregnancy,’ less than
three-quarters of women in India receive any antenatal examination at all.>” Access to prenatal and maternal
health care varies greatly from state to state — in West Bengal, over 90% of women receive at least one
prenatal examination, while in Bihar, that number is only 34%.38 Similarly, only 37% of mothers in India
receive the post-natal care recommended by the WHO.%

Acknowledging that maternal mortality has not decreased sufficiently, in its report to this Committee the
government of India presents ambitious goals for confronting the problem, and includes reduction of MMR
as a key objective of the National Rural Health Mission (NRHM) and the National Population Policy (NPP).
The Reproductive and Child Health Program (RCHP) and the Janani Suraksha Yojana (JSY) National
Maternity Benefit Scheme are key MMR-reduction programs under the Tenth Five-Year Plan and the
NRHM. However, within its own report to this Committee, the state party contradicts itself about its own
MMR reduction goals. In one reference to its maternal health component of the RCHP, the state describes
the program as aiming to “reduc|e] maternal mortality to less than 100 by 2010”40, but elsewhere in the
report, the same program is “aim|ed] at reducing maternal mortality rate [sic] to less than 180 by 2010.”4!
Not only are both of these stated goals unrealistic given the existing rate of change, the fact that the maternal
health benchmark seems unclear to the state party itself reveals a careless inattention to maternal mortality on
the part of the state. The emptiness of these goals and reckless disregard for implementation suggest that
state policy-makers are either not in touch with or not sufficiently interested in the tragic realities of women’s
health in India. A more serious approach to maternal mortality would involve setting more modest goals, and
implementing a multi-pronged effort to achieve them.

The lack of a civil registry and cause-of-death attribution system makes accurate assessment of MMR almost
impossible.#? Although one of the goals of the NPP, introduced in 2000, was to fully record births and deaths
by 2010,* India still does not have a national, uniform system for counting and reporting maternal deaths.*
In the state of Andhra Pradesh, for example, the government estimates about 5,000 maternal deaths each
year, but only 1,000 of these are reported as such.4> According to the WHO, “it is difficult to measure
accurately the levels of maternal mortality...in settings where routine recording of deaths is not complete
within civil registration systems...Even in developed countries where routine registration of deaths is in place,
maternal deaths may be underreported, and identification of the true numbers of maternal deaths may require
additional special investigations into the causes of deaths.”#¢

The under-prioritization of maternal health in India is further evidenced by the fact that for a country with
over one billion citizens, there are only three national-level technical officers for maternal health, and almost
none at high levels within state governments.*” There is also a wide discrepancy between India’s funding for
public health and the global average. As of 2007, India spent about 0.9 % of its GDP on public health
systems; amongst similar-income countries the average is 2.5% of GDP.% Although India pledged to increase
health spending from 0.9% to 2 - 3% of GDP by 2010,% the government’s 2008-2009 budget™ belies this
laudable goal, as health sector spending still amounts to less than 1 % of India’s GDP.>!

Private spending per capita on health care in India is far greater than in every other country in the region,>? a
testament to both the shortage and inadequacy of public health services. While there are 1.4 million health
care providers in India, only 10% of them are in the government services,>® and in primary health centers,
absenteeism and poor quality of care are the norm.> For example, in one part of Rajasthan, community
health centers are closed during 56% of regular opening hours.>> Not only are public health facilities and
providers insufficient in number, they offer measurably worse service than private practitioners.> According
a study published by the World Bank, although private doctors do not spend enough time with their patients,
“in the public clinics, the situation is disastrous. In these clinics, the average number of questions asked was
one (and that one often asked rudely).”>” Rural women lack competent primary care, appropriate referrals,
and timely transport to emergency facilities. One study found that “half the [maternal] deaths could have
been avoided if the health system had been alert and accessible. The critical determinants of avoidable



death were families’ awareness about complications, emergency transport and preparedness of referral
facilities.”8

While an increase in state health spending will be an important step toward improving public health, the
rampant bottlenecks, lack of accountability, and corruption in the system lead to health monies going unspent
at the local level, with one district reporting spending only 55% of its health budget.’* Even when funding is
allocated specifically for maternal mortality, the money does not always reach the intended recipients. NGOs
report that state governments are not given any information about how to use the funding they receive from
the National Rural Health Mission (NHRM).% One of the components of the RCHP, launched in 1997, was
to improve access to emergency obstetric care (EmOC); however, due to insufficient management, the
EmOC strategy was not implemented, and even today the government has no system to monitor how many
fully functional EmOC facilities exist in the country.®! WHO experts have noted that, given India’s strong
economic growth, “the key reasons [for MMR stagnation in India] are political, administrative, and
managerial rather than a lack of technical knowledge.”¢?

The “Janani Suraksha Yojana” (JSY) scheme exemplifies India’s mishandled and misconceived approach
toward maternal mortality reduction. The JSY aims to reduce MMR by paying 500 Rupees per pregnancy, for
the first two pregnancies, to below-poverty-line (BPL) women over age 19 who opt for institutional
delivery.®3 On its face, this policy discriminates against the majority of India’s most vulnerable women, as
60% of women deliver in the home,* and, contrary to the state’s report to this Committee that child marriage
is only prevalent “in some parts of the country,”® almost 50% of Indian women are given away in marriage
before age eighteen. ¢ The policy penalizes and discriminates against low-income women giving birth for a
third or subsequent time. Excluding these three indicators from JSY eligibility endangers the majority of
India’s most at-risk women.®” The JSY is also in part inherently coercive, as women must consent to
sterilization in order to receive funding for delivery care on a third birth.

In implementation, the JSY is also under-realized, as public health care providers often demand ‘informal’
payments in exchange for ostensibly free services,’® and JSY entitlement money rarely reaches to the women
to whom it is allocated.®” In one sample from Uttar Pradesh, only 10% of eligible women received their JSY
payment. Similarly, despite India’s assurance that JSY is “a 100% centrally sponsored scheme,””
implementation differs vastly from state to state.”! In its report to this Committee, India does not address
corruption within the JSY scheme, despite the fact that public providers’ illegally demanding payment has
been identified by Indian NGOs as the single greatest barrier preventing low-income women from accessing
reproductive health services.”?

In addition to discriminating against adolescent women, those giving birth for a third or subsequent time, and
those who deliver at home, the JSY is flawed conceptually in that it relies purely on institutional deliveries as
the sole indicator of quality obstetric care. Increasing institutional deliveries has been the core element of the
state’s maternal mortality reduction agenda, 7 and deliveries taking place in official health centers have indeed
increased. The state presents this statistic as proof that maternal health is improving,’ but the Special
Rapporteur on the Right to Health and Indian NGOs characterize this indicator as a “false proxy” 7 for
quality obstetric care, as public facilities can be grossly inadequate, understaffed and underequipped.”
Although India’s report to this Committee acknowledges the disparity in quality of public health facilities,”” it
still conflates institutional deliveries with quality maternal health care, and describes efforts to improve
institutional facilities by hiring more ANMs (auxiliary nurse midwifes)™ and providing more EmOC drug
kits.” This overreliance on one objective ignores both the realities and strategic opportunities regarding
maternal health and childbirth in India. The WHO has stressed that the most important factor for a safe
delivery is the presence of a skilled birth attendant,?° which does not entail that births must take place inside a
hospital. According to the WHO, countries seeking to reduce MMR need not focus entirely on increasing
institutional delivery but should instead enact a two-pronged approach wherein local, decentralized primary
health centers are staffed by competent health workers with midwifery skills, and that these providers are able
to utilize an effective and prompt referral system to get women to hospitals offering EmOC should they need



it. Strategic coordination of these two levels of care has led to significant MMR reduction in countries such as
Botswana, China, Malaysia, Honduras, Sri Lanka, and Thailand,®! and could have the potential for success in
India as well.

In addition to protecting the rights to life, health and medical technology, India is obligated under the
Covenant to provide special protection for women before, during, and after childbirth.8? This Committee has
repeatedly instructed states parties to take active measures to reduce rates of maternal mortality,> especially
among rural, low-income, and uneducated women,? and has interpreted maternal death and morbidity as
violations of the right to health. India’s high rates of maternal mortality, compounded by the state’s visible
failure to reduce said rates by any significant amount over a period of fourteen yearss> (1992-2000)
demonstrate India’s obvious failure to protect maternal health as prescribed by ICESCR.

2. Prevalence of Unsafe Abortion

Unsafe abortion accounts for a significant proportion of maternal deaths in India. The state reports to this
Committee that 9% of total maternal deaths are caused by unsafe abortion,? but medical experts put the
figure at almost 18%;87 higher than the global average of 13%.8% Although abortion is permitted on several
grounds under India’s Medical Termination of Pregnancy Act of 1971 (MTP Act), each year approximately
6.7 million abortions occur outside of government-recognized health centers, often in unhygienic conditions
or by untrained abortion providers.?” This problem disproportionately affects adolescents, as unsafe
abortions account for balf of all maternal deaths of women aged 15 - 19.% The need for abortion stems
primarily from a lack of access to family planning, as women who cannot obtain safe, effective, and
affordable contraception — primarily low-income, adolescent, and/or rural women — are most likely to seek
abortion, and then to have access only to clandestine and unsafe abortions.”! Notably, India is the only
country in world in which legalization of abortion has not reduced rates of unsafe abortion.”> This
troubling fact reveals that most women in India are not able to obtain legal abortions should they need one,
for reasons including inconsistent and prohibitive costs;’? lack of trained providers and adequate equipment;’*
lack of confidentiality; poor access to facilities; > and ignorance of the legal status of abortion — in one
sample, only 9% of Indian women knew that abortion was legal.”

In an attempt to address the prevalence of women turning to clandestine providers, the MTP Act was
amended in 2002 to provide more specificity on places and persons authorized to perform abortions,’” and to
prescribe stricter punishments for unauthorized providers. However, studies show that many authorized
facilities are not functional, and several have never performed abortions®® due to a lack of trained providers
and adequate equipment.”” One study found that out of 1746 abortion providers in Rajasthan, 78% were
unqualified according to the standards of the MTP Act.! In the rest of the country, facilities are few, with
only four medically sound (although not necessarily certified) abortion facilities per 100,000 people in the
country.!?! Most qualified facilities are located in urban areas, and rural government health centers, which by
default are authorized to perform abortions under the MTP Act, often do not provide abortions.!?? Private
services can cost up to eleven times as much as those in public facilities. This discrepancy leads to higher
rates of unsafe abortions in rural areas and among low-income women who cannot afford private
health care.'%3 Private providers also avoid accountability by neglecting to report or document the medical
details of the procedures they perform, leaving women with no recourse should complications or malpractice
occur. This reliance on unauthorized providers in lieu of satisfactory public services also disproportionately
endangers adolescents, as they often lack both the money and knowledge about where and how to seek
safe abortion services.

Reliance on the under-regulated private provision of health care is a problem for many reasons; in 2007, the
CEDAW Committee called on India to “balance the roles of public and private health providers in order to
maximize resources and the reach of health services. It instructed the State party to monitor the
privatization of health care and its impact on the health of poor women.”!%* This Committee has repeatedly
criticized states for relying too heavily on private sources of health care, as this can unduly restrict citizens’



access to health care and thus to their enjoyment of their right to health.19> However, in its report to this
Committee, India does not mention the privatization of health care as a factor implicit in its high maternal
mortality rates, nor does the state acknowledge the under-regulation of private providers as a cause of
maternal death and unsafe abortion.

Not only are authorized facilities often inadequate in medical terms, women are often dissuaded from using
them due to lack of confidentiality, poor quality of care, high costs, non-legal consent requirements,
and the fact that when women seck abortion, they are often pressured or coerced into undergoing
sterilization.!? The MTP Act only requires parental consent for women under 18, however providers are
known to deny abortion to women over 18 who attempt to obtain an abortion without the consent of a
spouse or male relative.l?” As the CEDAW Committee has noted, confidentiality is an important component
of women’s right to health.1% When women are not able to confidentially access reproductive health services,
including abortion, their rights to autonomy and equality are also jeopardized.

While we share with the state party a concern about sex-selective abortion, as mentioned in its report to this
Committee,!?” we fear that efforts to curtail the selective abortion of female fetuses may result in
indiscriminate persecution of women seeking abortions for any reason, and infringe on these women’s rights
to confidentiality in access to health. While we applaud the state for identifying that the root cause of sex-
selective abortion is “the attitude of society towards women and their poor socio-economic conditions as
reflected in the practice of dowry [etc],”!10 India’s reported efforts to prevent sex-selective abortions do not
reflect this holistic understanding of causality, and instead punish women and abortion providers. One effort
to fight sex-selective abortion utilizes “former police chiefs...to form a Special Cell to fight female
foeticide...The Cell will act as a watchdog...go on undercover operations [and] have prosecution powers
too.”!!1 This framing of abortion as “foeticide” is problematic in that it vests the fetus with legal status, when
under the MTP Act women’s rights to abortion are protected in cases when the woman’s life or health are at
risk, or if the fetus is developmentally compromised. In abortion cases before international courts of law, fetal
rights claims have been consistently rejected in favor of women’s human rights.!?

When women are intimidated from seeking abortions in legitimate facilities, they will turn to clandestine
providers and rates of unsafe abortion will persist. Given its awareness of the root causes of sex-selective
abortion, the state must reorient its response to the problem away from the punitive approach outlined in its
report to this Committee and to CEDAW, and towards systematic responses to societal and traditional norms
that de-value women, such as son preference, child marriage, and dowry.

In previous Concluding Observations, this Committee has repeatedly expressed deep concern over the link
between prevalence of unsafe abortions and high rates of maternal morbidity and death.!!3 In its report to this
Committee, India expresses the admirable intention to “increase access and decentralize early safe abortion
service at a grass root [sic] level in the health care system,” but the only new approach mentioned toward
increasing access to “early safe abortion” is a pilot project, still under consideration, which would introduce
manual vacuum aspiration—a less invasive abortion technique widely available in many other countries—in
eight selected states.!'* Unfortunately, an intervention of this scale is not an adequate response to a problem
of this scope. Upgrading the technological capacity of abortion providers should be a top priority in India
under ICESCRs articles 12 and 15(b), as most abortion providers still use the outdated and more invasive
technique of dilation and curettage, even at early stages where electric and manual vacuum aspiration or
medical abortion are indicated; similarly, pain-management techniques are not up to standards, with most
providers using either general anesthesia or no anesthesia at all.!>

Wide-scale introduction of medical (non-surgical) abortion would be especially valuable in the Indian context,
as medical abortion requires less intensive training, skill, and infrastructure to administer!!¢ than surgical
abortion. However, there is no mention of this technique in the state’s report. Although the MTP Act was
updated in 2002 to specify with great stringency who may perform abortions and where, it does not contain
any technical guidelines or protocols for how the procedure should be performed and does not prescribe



avenues for redress should providers fail to meet basic standards of care.!'” This lack of a universal standard
leads to the gross discrepancies we see in access to safe abortion even in government-certified locations.
Similarly, in its efforts to reduce unsafe abortion the state must take into account the preferences and needs
of women, by prioritizing the availability of contraceptives in all regions of the country. India’s report to this
Committee also mentions an initiative to train dais (traditional birth attendants) to perform abortions.!'® This
may be a more valuable type of intervention, but it is not described with any detail.

This Committee has repeatedly exhorted states to reduce rates of unsafe abortion.!’” Women must be made
aware of the legal status of abortion and the indications for MTP Act eligibility. Until safe, legal abortions are
made affordable, accessible and free from coercion and intimidation, women will continue to endanger their
lives by resorting to unsafe abortion or following through with unwanted or unsafe pregnancies. In addition
to compromising their rights to health and to self-determination, the lack of access to safe abortion and
medical abortion, and the lack of a standardized abortion protocol, constitute serious violations of the right to
enjoy the full benefits of scientific progress as protected by Article 15(b).

3. Inadequate Access to Family Planning Services

Access to family planning is a crucial component of any strategy aiming to reduce maternal mortality and
unsafe abortion, and encompassed in the right to health, according to this Committee!?’ and other treaty
monitoring bodies. According to the UNFPA, access to appropriate family planning can prevent up to 35 %
of maternal deaths.'?! India launched an official family planning program in 1952, yet access to contraception
is still not universal.!?? The WHO estimates that if all unwanted births in India were prevented, India’s fertility
rate would drop to replacement level.1?> The RCHP, which entered its second phase in 2003, seeks to create
awareness about the right to health care, promote contraceptive use, and provide a full range of contraceptive
methods, including condoms and sterilization. The RCHP also secks to reduce the unequal burden on women
regarding contraception, by enhancing “visibility for men.”!?* In a similarly positive initiative, India’s National
Population Policy (NPP), adopted in 2000, sought to establish universal access to family planning
information, counseling, and contraception, with the ultimate aim of stabilizing the population growth rate by
2045.125 The NPP portends to prioritize women’s health through family planning, and “affirms the
commitment of government towards voluntary and informed choice and consent of citizens while availing of
reproductive health care services, and continuation of the target-free approach in administering family
planning services.””’20 However, despite the commendable policy goals of the RCHP and the NPP, affordable
modern contraceptives remain out of reach for the majority of Indian citizens, the burden of family planning
continues to rest unequally upon women, and coercive and punitive approaches to population growth are still
widespread.

Female sterilization is the most prevalent and most well-known method of contraception in India. Although
less than half of all married women of child-bearing age use a modern method of contraception,'?” of those
who do, female sterilization is approximately ten times more prevalent than condoms, IUDs, and birth
control pills.1?8 India’s approach to family planning has been punitive, with states implementing laws and
policies to punish couples for having more than two children by denying them public benefits and even
participation in government.!? The sanctioning of these state-level laws shows that the national government
and the judiciary are allowing state governments to flout the National Population Policy, and in practice are
disregarding the principles of a human-rights based approach to population growth acceded to at Cairo in the
ICPD Programme of Action'? and espoused in the NPP.

Although the NPP and RCHP claim to promote access to family planning technologies and information
thereabout, after 50 years of family planning policy, no specific directives or statutes exist to ensure that local
government units actually comply with the mandates of the NPP and the RCHP,"3! and contraceptive
prevalence is less than 50%.132 Knowledge about and access to non-permanent means of contraception, such
as condoms and pills, varies drastically from state to state; according to the National Family Health Survey,
less than half of women in Andhra Pradesh and Karnataka know about condoms.!33 Accordingly, in these



states (and Tamil Nadu), approximately 60% of married women have been sterilized, compared to the
national rate of 37%.

The over-reliance on female sterilization provides more evidence that the full range of less permanent and
invasive modern contraceptive technologies (such as the pill, the IUD, injectables, etc) is not available to
most women in India, and that the family-planning burden unfairly affects women. Alarmingly, when women
get sterilized in health centers, only three out of ten women are told about other methods of contraception.!3*
Although India introduced the “No Scalpel Vasectomy Project” in 1998 to popularize male sterilization, it
was only implemented in twenty states,'?> and female sterilizations continue to account for more than 95% of
all sterilizations performed in India. Also troubling is the fact that the JSY payment program, which
compensates below-poverty-line women 500 Rupees for their first two live births, will pay a woman (in the
most depressed states) 500 Rupees for her third live birth if, post-delivery, she consents to undergo
sterilization.!3¢ Paying women to undergo permanent sterilization is inherently coercive and violates women’s
fundamental rights as protected by the Covenant.

A public interest case from Uttar Pradesh, brought to the Supreme Court of India in 2003, Ramakant Rai .
Union of India,"3" revealed female-sterilization procedures to be often unsafe and life-threatening, and that
public health officials had coerced women to undergo sterilization procedures in sub-standard and unsafe
facilities, several of which failed and/or resulted in death.!3 As a result of this case, the Supreme Court
ordered state governments to immediately regulate providers of sterilization services, and to compensate
women who suffer complications from botched or sub-standard procedures and the relatives of women who
die from such operations. Unfortunately, these orders have not been fully implemented by the state
governments, and violations continue.

Additionally, although the Department of Family Welfare announced in 2006 that it would introduce
Emergency Contraceptive (EC) pills into its RH Program, access to emergency contraception is often not
available to those living in rural areas, and its accessibility is limited due to its status as a scheduled substance,
available only by prescription. EC is six times as widely used in Delhi than in rural areas, and studies suggest
that were EC available over-the-counter or from paramedical professionals such as ANMs, women would be
more willing and able to utilize it.!* One study found that in 2003, “awareness about emergency
contraception among the general population and paramedical workers [was] practically nonexistent.
Precise knowledge about EC among doctors (both gynecologists and general practitioners) [was] also
inadequate.”140

The WHO has noted that in India there is a particularly low reliance on “male or couple-based methods”!4!
of contraception., and the CEDAW Committee has expressed concern that “family planning is only targeted
at women,”'*2 and noted that “inadequate implementation of laws are serious impediments to the realization
of women’s human rights in India.”!43 This Committee has repeatedly emphasized that access to family
planning information and services are entailed in the right to health,!# and that states must ensure d facto
equality between men and women.!%

India’s failure to ensure that women and girls have access to the full complement of modern contraceptive
technologies without discrimination, coercion, or risk constitutes a violation of their right to health and to the
benefits of scientific progtess, and the lack of effort on the part of the state to increase the involvement of
men in undertaking family planning responsibilities perpetuates the undue burden on women, and
contravenes India’s obligation under the Covenant “not [to] maintain, but rather alleviate, the inherent
disadvantage that particular groups experience.”!4¢

4. Sexuality Education

Although the issue of adolescent and youth sexuality education was not addressed in India’s report to this
Committee, sexuality education is an essential component of any comprehensive attempt to eradicate gender



injustice and improve public health. As the ICESCR protects the rights to health and education, this
Committee requires governments to establish “education programs for behavior-related health concerns such
as sexually transmitted diseases.”’*7 In 2007, the Indian Central Government attempted to introduce
comprehensive sex education in CBSE schools (those schools certified by the Central Board of Education),
but a number of states refused to implement the curriculum. In response to this backlash, Parliament formed
a commiittee to solicit ideas and input from the public on the subject of sex education in schools, but it is
unclear if there has been any progress since.

As outlined above, adolescents are the population most at risk of unsafe abortion and maternal mortality. As
such, it is crucial that unbiased and scientific information regarding safe sexual behavior be available to
adolescents before the onset of puberty, as recommended by the WHO.'48 UNAIDS has also concluded that
the most effective sex education models begin before the onset of sexual activity among youth.!* Other UN
treaty-monitoring bodies have highlighted India’s particular need for a comprehensive sex education program.
The CRC recommended that India “strengthen sexual and reproductive health education, mental health and
adolescent-sensitive counseling services and make them accessible to adolescents.”!*0 CEDAW has repeatedly
noted the importance of sexuality education in preventing the spread of HIV/AIDS;,'5! and sex education is
also a crucial tool for preventing early onset of unsafe sexual activity, early unplanned pregnancies, and
concomitant indices of unsafe abortion and maternal morbidity and death. The health of adolescents is also
jeopardized by the prevalence of child marriage. While the state asserts that child marriage occurs only in
“certain areas’!>2 of the country, in reality almost half of women under age 29 were married before they
reached legal majority.!>> The phenomenon of child marriage, while needing to be addressed in its own
right, could yield better maternal health outcomes if young women were exposed to more information about
contraceptive use in school, as only 8 % of married adolescents in India use contraceptives.!> Sixteen
percent of all women age 15 — 19 have already begun childbearing, with great disparities between rural and
urban communities. In Jharkhand, West Bengal, and Bihar, over 25% of women under age 19 have had
children.155

In addition to improving women’s reproductive health, age-appropriate and scientifically accurate sex
education can also contribute to other important provisions of ICESCR by empowering young women to
advocate for themselves in relationships,!* teaching respect and gender equality to young men,'>” and helping
to eradicate taboos and mythologies around sexuality and gender roles that, as the state itself has noted,!
create a climate wherein discriminatory and dangerous practices such as dowry and child marriage further
threaten women’s autonomy and health. Sex education can also help adolescents deal positively with the
relationships and emotions that debut during adolescence, and can help young people develop crucial
communication and negotiation skills that they can use to protect themselves from potential sexual violence,
unwanted pregnancies, and STTs. 1%

This Committee has repeatedly emphasized the link between sexuality education and the right to health. 19 In
General Comment 14, the Committee interprets Article 12 to require “the establishment of prevention and
education programmes for behaviour-related health concerns such as sexually transmitted diseases”¢! and has
also discussed sexuality education as a means to combat high rates of maternal mortality, adolescent
pregnancies, HIV/AIDS!62, and illegal abortion.!6> We applaud India’s Patliament for taking a first step
towards a national-level sex education standard. Providing the curricula are gender-sensitive and scientifically
accurate, we strongly encourage this Committee to urge the state to move forward with this important
initiative, and to provide more information on this topic in its next report to this Committee.

5. Recent Court Decisions Threaten Women’s Health and Rights

While national-level reproductive health policies, such as the National Population Policy, may suffer in
implementation, they are at least grounded in international human rights norms.!¢* In contrast, many recent
decisions from the Supreme Court of India seem to disregard human rights standards altogether, to the
severe detriment of India’s women and other vulnerable populations. In a few recent cases, the Supreme



Court of India has demonstrated a troubling lack of understanding and awareness of women’s reproductive
rights as established in international law. Court decisions arising from this conceptual gap have created
precedents for behavior on the state and community level that further confounds India’s ability to achieve its
ambitious policy goals of eradicating gender injustice and improving indices of women’s health.

Two examples of this disturbing judicial trend are the recent decisions in the cases of Javed v. Haryana and
Ghosh v. Ghosh. In Javed, the Supreme Court in 2003 upheld a law disqualifying men and women with more
than two children from running for public office.!> The Javed plaintiffs challenged a coercive population
control law in Haryana state (the Haryana Panchayati Raj Act of 1994), wherein persons with more than two
living children are disqualified from holding certain offices in the panchayats.'%® They argued that this type of
law violates the National Population Policy, which “affirms the commitment of government towards
voluntary and informed choice...and continuation of the target free approach in administering family
planning services.”1¢” However, the Supreme Court upheld the law, praised it as being “salutary and in the
public interest,”16% and rejected petitioners’ arguments that the law was discriminatory and coercive. The Javed
Court also declared, erroneously, that the Haryana policy “is consistent with the national population
policy.”1® Although the petitioners in Javed argued correctly that Indian women often lack reproductive
decision-making power!”, the Supreme Court rejected that argument, revealing its ignorance of the reality of
gender dynamics and inequities in contemporary Indian society, positing: “we do not think that with the
awareness which is arising in Indian women folk, they are so helpless as to be compelled to bear a third child
even though they do not wish to do so.”!"!

Coercive and punitive laws such as the Haryana act not only violate the ethos of India’s NPP but also violate
the rights to equality, privacy, and autonomy as protected by the ICESCR. These types of policies
disproportionately affect women, as they fail to take into account the “social context of early marriages, early
pregnancies and son preferences...all the responsibility is placed only on individuals, particularly women, with
serious consequences for them.”!72 Policies such as the Haryana provision exacerbate social problems such as
sex-selective abortions and the abandonment of female infants.!”3 Other consequences of the Haryana policy
and similar include rampant falsification of hospital and birth records; marital desertion; divorce; denial of
paternity by male political candidates; and general disenfranchisement of the women who are already
underrepresented in decision-making bodies—those from marginalized and poor communities.!”* Although
the Court argued that the Haryana policy is in “the national interest”, any policy that violates the human
rights of half of the population cannot be within the national interest.

Public health experts in India have criticized Javed not only for its paternalistic and discriminatory nature but
for its upholding of a policy which is simply ineffective at curtailing population growth. According to the
director of the Population Foundation of India (PFI), “even if population growth is a problem, the solution
does not lie in rigid, restrictive policies...they have never worked in India or elsewhere in the world. There
are other measures that can be taken, like better access to healthcare, equitable access to education, better
employment opportunity....[these measures| will definitely lower the population.”'”> A former Supreme
Court justice who supports population control said “measures which are punitive are not the answer... A
great focus is required on methodology. The end is all right, but the means also matter.”17¢

In 2007, another Supreme Court decision threatened women’s reproductive rights. The decision in Ghosh .
Ghosh held that a wife’s failure to obtain spousal consent for an abortion, refusal to have sexual
intercourse, and refusal to bear children could all be considered forms of “mental cruelty” to a
husband.”” This mode of reasoning from India’s highest court runs counter to Arts 2(2) and 3 of ICESCR
due to its patriarchal nature and basis in gender stereotypes. The Ghosh Court ignores the disproportionate
burden of childbearing on women, the inherent health risks associated with child-bearing, and the unequal
power relations that can exist within marriage. The legal reasoning in the Ghosh decision rests entirely on
stereotypes about women’s roles and men’s privilege, contrary to India’s mandate under this Committee,
which acknowledges that “women are often denied equal enjoyment of their human rights...by virtue of the
lesser status ascribed to them by tradition and custom,”'’® and as such states must “take steps aimed
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directly at the elimination of prejudices...and stereotyped roles for men and women.”'” Ghosh, on the
contrary represents a step backwards, towards more deeply entrenched and legally sanctioned gender
stereotypes and inequities.

When women cannot obtain safe reproductive health services, including abortion, their rights to health and to
the benefits of scientific progress are violated. Not only must reproductive health care be accessible and
affordable, such services must be confidential, for if women are forced to disclose details of their personal
and private decisions, their rights to autonomy and equality are compromised as well as their right to health.
However, Ghosh potentially threatens women’s ability to confidentially access reproductive health services,
including abortion, contrary to India’s claims to this Committee that recent policies aim to “encourage
changes in personal laws such as those related to marriage, divorce...so as to eliminate discrimination
against women.” '8 Troublingly, a Delhi district court in 2007 issued a decision in the divorce case of Chand
v. Depi'®! that not only aligned with Ghosh, but went a step further by seemingly accepting the claim that the
woman should have obtained her husband and in-laws’ consent to obtain an abortion. The Chand decision,
therefore, suggests that India’s judiciary believes that a husband and his family should have equal or greater
control over a woman’s decision to bear children than the woman herself. This view contradicts and
undermines the principle of autonomy which is legally protected by international law.

General Comment 16, on the equal rights of men and women, states that “the implementation of article 3, in
relation to article 12, requires at a minimum the removal of legal and other obstacles that prevent men and
women from accessing and benefiting from health care on a basis of equality. This includes, inter alia...the
removal of legal restrictions on reproductive health provisions...”!82 CEDAW has emphasized that consent
restrictions on abortion compromise women’s right to health.!8?

In spite of state obligations under the ICESCR and CEDAW, Javed, Ghosh, and Chand point to the sanctioning
of regressive, patriarchal norms by India’s judiciary. These patriarchal decisions contravene ICESCR’s
protections of women’s rights to self-determination (Art. 1), women’s right to the highest attainable standard
of health (Art. 12), women’s right to take advantage of scientific progress (Art. 15), and women’s abilities to
fully enjoy all of the rights enumerated in ICESCR, as protected by Articles 2(2) and 3.

We request that the Committee consider addressing the following questions to the government of
India:

1. How does the government propose to realize its ambitious goals of reduction in maternal mortality
over the next two years? What procedures, mechanisms, and protocols will it implement to monitor,
investigate and prevent maternal mortality throughout the entire country, especially in rural and
underserved areas?

2. What steps is the government taking to protect women from death and morbidity due to unsafe
abortion, and expand access to safe and affordable abortion? How will the government ensure that
patients’ confidentiality and privacy are safeguarded so that women may exercise reproductive
choices without fear of discrimination or stigma? What steps will the government take to enhance
public awareness of abortion’s legality under MTP Act provisions?

3. Towards India’s stated goal of expanding access to safe and legal abortion, will the government
consider implementing a standard protocol for abortion, including medical abortion, such as the
protocol developed by the WHO!$4?

4. How will the government reconcile its desire to combat sex-selective abortion with its mandate to
ensure that women can receive legal abortions under the MTP Act in safety, confidentially and free
from intimidation?

5. How does the government plan to fulfill its stated goal in the NPP of ensuring universal access to
family planning services and information including age appropriate, non-biased sex education for
adolescents? How does the government plan to enhance the roles and responsibilities of men in the
area of family planning?
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6. What steps will the government take to better regulate private health care providers, and to ensure
that women’s rights to health and confidentiality are protected and enforced when they seck private
health care services?

7. More broadly, how will the government of India ensure that its public health policies such as the
RHCP and the NPP translate into actual, practical change? What steps will they take to implement
protocols, monitor results, and hold local and state governments accountable for implementation?

8. What steps will be taken to address, and prevent in the future, patriarchal and discriminatory court
decisions such as Ghosh and Javed that threaten women’s abilities to exercise reproductive autonomy,
and set dangerous precedents for more patriarchal jurisprudence and legislation?

We respectfully urge the Committee on Economic, Social, and Cultural Rights to take this information into
consideration as it reviews the Government of India’s compliance with ICESCR, and use it as a basis for
emphasizing the urgent need to prioritize the protection and fulfillment of women’s reproductive rights as a
matter fundamental to economic, cultural, and social justice. If you have any questions or would like further
information, please do not hesitate to contact the undersigned.

Sincerely,

Melissa Upreti
Senior Manager and Legal Adviser for Asia
Center for Reproductive Rights
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