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I ntroduction

1.The Australian Government is pleased to present its common Core Document,
incorporating its reports under the International Covenant on Civil and Political Rights
(ICCPR) and the International Covenant on Economic, Social and Cultural Rights (ICESCR)
and forming part of its reports under the Convention on the Rights of the Child (CROC), the
International Convention on the Elimination of all Forms of Racial Discrimination (CERD),
the Convention on the Elimination of all Forms of Discrimination Against Women
(CEDAW), and the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (CAT).

2.In preparing this expanded Core Document, Australia has followed the harmonised
guidelinesissued by the Office of the High Commissioner for Human Rightsin May 2006
(HRI/MCJ/2006/3). The expanded Core Document includes a broad range of information
relevant to all or several of the treaty bodies and reduces the amount of duplicated material
and the overal length of the reports. Thistime around, Australia has incorporated its
individual reports under the Covenants into this Document.

3.The reporting period covered in Part 3 of the common Core Document is January 1997 to
June 2006, and the information provided is correct as at June 2006. Part 3 supplements and
should be read in conjunction with Australia’s previous reports under the six major human
rights treaties. Together, these documents outline the legidlative, judicial, administrative and
other measures in Australia which give effect to Australia’s human rights obligations.

4.A tableisincluded at the beginning of each section in Part 3 of this document setting out
the Articles from each treaty that are relevant to that section. Australia has responded to
specific concerns raised by the relevant treaty body with respect to itslast reports under the
ICCPR and ICESCR in the documents submitted under those treaties (CCPR/C/AUS/5 and
E/C.12/AUS/4, respectively), which were both submitted simultaneously with and should be
read together with the present Core Document. They contain tables indicating where the
previous Concluding Observations of the relevant Committee are addressed in the Core
Document.

Consultation with stakeholders

5.The Australian Government consulted widely in preparing the common Core Document
and is grateful, to those stakeholders and members of the public who provided input, for their
assistance and comments.

6.The Australian Government recognises the important role played by

non-government organisations (NGOSs) in promoting and implementing the rights set out in
the Covenants and undertook two rounds of consultations with a broad range of relevant
NGOs in the preparation of this document. A list of NGOs contacted during the preparation
of thisdocument isat Appendix A.

7.A range of issues relevant to Australia’s obligations under the human rights treaties were
raised by NGOs. These comments were taken into consideration in the preparation of the
common core document.
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PART |: GENERAL FACTUAL AND STATISTICAL INFORMATION ABOUT THE
REPORTING STATE

A. Demographic, economic, social and cultural characteristics of the State

8.Australiais a stable, democratic society with a skilled workforce and a strong, competitive
economy. A profile of Australia can be found on the Department of Foreign Affairs and
Trade’s website: <http://www.dfat.gov.au/geo/australial/>.

i. Geography

9.Inland area, Australiais the sixth largest nation after Russia, Canada, China, the United
States of Americaand Brazil. It has, however, arelatively small population of approximately
20.5 million. Despite the vast size of the continent, the magjority of Australians live on the
coast and in major cities—around 75 per cent of Australia’s population livesin urban areas.
Australiais the only nation to govern an entire continent and its outlying islands.

ii. History
10. Aboriginal and Torres Strait Islander peoples inhabited Australiafor more
than 60,000 years before the arrival of British settlers and convictsin 1788. The size of the
pre-colonial Indigenous population is not known with accuracy, but estimates range from

300,000 to one million people, comprising between 500 and 700 tribal groups and speaking
approximately 250 different languages.

11. Between 1788 and 1859, six separate British colonies were established around
Australia—NSW, Victoria, Tasmania, SA, WA and Queensland. These colonies were quasi-
sovereign bodies, equal in status and politically independent of each other, with their own
representative parliaments. European colonisation led to the wide spread dispossession of
Australia’s Indigenous population from its traditional lands.

12. During the 1850s, settlement in Australia was boosted by gold rushes.
Scarcity of labour, the vastness of the bush, and new wealth based on farming, mining and
trade all contributed to the development of uniquely Australian social institutions and
sensibilities.

13. In 1901 the Audtralian colonies federated to become the Commonweal th of
Australia, however Australiaremained a part of the British Empire. The Statute of
Westminster, adopted by Australiain 1942, formally ended most of the constitutional links
between the UK and Australia, and the final constitutional ties were removed with the
passing of the Australia Act in 1986. The British monarch remains the monarch of Australia.

iii. Cultural Diversity

14. Australia’s culturally diverse society includes its Indigenous peoples and
settlers from countries all around the world. Immigration is an important feature of
Australian society. Since 1945, over six million people have come to Australia as new
settlers. Migrants have made a major contribution to shaping modern Australia. People born
overseas make up almost one quarter of the total population. Information on Austraia’s
ethnic and demographic characteristicsis available in Annex 1 ‘Statistical data and human
rightsindicators’.

iv. Economy

15. With high growth, low inflation and low interest rates, Australia has a vibrant
economy. Thereisan efficient government sector, a flexible labour market and avery
competitive business sector. With its abundant physical resources, Australia has enjoyed



HRI/CORE/AUS/2007
page 7

relatively high living standards since the Nineteenth Century. It has made a comparatively
large investment in social infrastructure, including education, training, health and transport.

B. Constitutional, political and legal structure of the State
i. General Palitical Structure

The Australian federal system
16. Australia has a federal constitutional system in which legislative, executive
and judicial powers are shared or distributed between the various federal institutions and the
six States—NSW, Victoria, Queensland, WA, SA and Tasmania—and three self-governing
Territories—the ACT, the NT and the Territory of Norfolk Island, established under federal
law. In each of these palitical unitsthere is a parliament elected by the people, an executive,
responsible to that parliament which isformed by the mgjority party or parties, and an
independent judiciary.

The Constitution
17. The Australian Constitution is principally concerned with the establishment of
the federal organs of government and with the distribution of constitutional power between
the Commonwealth and State governments.

18. The Constitution combines responsible democratic parliamentary government

based on the Westminster model—the system which had previously existed in the federating

colonies—with a division of legislative power between the Commonwealth Government and

State governments, the Commonwealth Government being given alist of specific powers and
the States retaining the undefined residue.

19. Most of the heads of power enumerated in the Constitution are concurrent;
that is, both the Commonwealth Government and the State governments may legislate on
these subjects. If both the Commonwealth Government and a State government legislate on
the same subject and the two pieces of legislation are inconsistent, then the State legislation
will beinvalid to the extent of the inconsistency and the Commonwealth legislation will
prevail. Where the Commonwealth legislation legitimately covers the whole field on any
subject matter, State legislation on the same subject matter will be invalid.

20. Among the more important matters which fall within the area of concurrent
Commonwealth and State power are interstate and overseas trade and commerce, taxation
(other than duties of customs and excise), banking and insurance.

Federal government
21. Under the Australian Constitution the legislative power of the Commonwealth
of Australiais vested in the Parliament of the Commonwealth, which consists of the Queen,
the Senate and the House of Representatives. The Queen is represented throughout the
Commonwealth of Australia by the Governor-General.

22. The Upper House is known as the Senate and has 76 members. The Senate
was intended to represent the interests of the people of the States as part of a federal system.
Membership of the Senate is not determined by population or by size of territory. The less
populated States and the States smaller in size have as many members, currently 12, asthe
more populated or larger States. Thus, in the Senate, all States have equal standing and an
equal voice. Section 7 of the Constitution provides that Senators for each State are directly
chosen by the people of the State voting as one electorate. Since December 1975, four
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territorial senatorsin total represent the two self-governing territories, the ACT and the NT,
in the Senate.

23. The Lower House is known as the House of Representatives. The House of
Representatives has 147 members elected on a popular basis from single member electorates.
The number of members chosen to represent each State isin proportion to its population.

24, In general, legislation must be passed by both Houses before being presented
to the Governor-General for assent and becoming law.

25. Australia’s electoral system is based upon the democratic principle of
universal adult suffrage. The qualifications for enrolment to vote are identical for both
Houses. If an Australian citizen is 18 years of age and eligible, it is compulsory to enrol and
to vote. The qualifications for enrolment to vote in State and Territory elections are similar.
The following people are not eligible to enrol to vote in federal elections:

. people of unsound mind who are incapable of understanding the nature and
significance of enrolment and voting

. people who have been convicted and are under sentence for an offence punishable
by imprisonment, and

. people who have been convicted of treason and not pardoned.

26. The Constitution also recognises a system of responsible government under
which the Ministers of the Crown sit in and are directly responsible to Parliament, and can
retain office only while they have the ‘confidence’ of the Lower House. Thereistherefore a
direct line of accountability from the people who elect the Members of Parliament to the
Executive.

27. Following a general federal election, the Governor-General commissions a
member of the Parliament to be Prime Minister. The person chosen isthe leader of the party,
or one of a coalition of parties, which obtained amgjority of seatsin the House of
Representatives or the person who is able to obtain the general support or ‘confidence’ of a
magjority of that House. Other Ministers of the Australian Government are appointed by the
Governor-General on the recommendation of the Prime Minister from among the Members
of Parliament.

28. In theory the powers of the Governor-General are extensive. In practice,
however, under the provisions of the Constitution, as well as by the conventions of
responsible government in British Commonwealth countries, the Governor-General’s
executive functions are exercised almost exclusively on the advice of Ministers of State and
it isthe Australian Government that accepts the political responsibility for those acts. In
exercising statutory powers and functions, and many constitutional powers and functions, the
Governor-General acts on the advice of the Federal Executive Council.

State gover nment
29. Each of the six Australian States has its own constitution, a parliament elected
by the people, an executive responsible to that parliament formed by the majority party or
partiesin parliament, and an independent judiciary. Each State legislature has a general
power to make laws for the peace, order and good government of the State although the
wording of that general power varies dightly in some States. The extent of the legislative
powers of each of these parliaments is defined by the Australian and State Constitutions.
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30. The Queen isrepresented in each of the Australian States by a Governor.
A Governor of a State has functions in relation to that State similar to the functions conferred
on the Governor-General in relation to the Commonwealth Government.

Territory government
31. In addition to the States, there are also a number of Australian territories.
Australiahas 10 territoriesin al. The ACT and the NT are self-governing and have separate
representative and administrative institutions and their own system of courts. The
Commonwealth Government retains the power to legislate for all the territoriesand is
responsible for the administration of the non-self governing territories.

The Law in Australia—nature and composition
32. In Australia, the law consists of:

. Acts passed by the Commonwealth Parliament acting within the scope of its powers
under the Australian Constitution, together with delegated or subordinate legislation made
under such Acts

. Ordinances made in respect of the ACT, the NT, Norfolk I1sland and the other
territories, together with delegated or subordinate legisation made under such Ordinances

. Acts passed by State parliaments and the Legislative Assemblies of the NT, the
ACT and Norfolk Island, together with delegated or subordinate |egislation made under such
Acts

. that much of the common or statute law of England as was received and still applies
to Australia and remains unrepealed, and

. the Australian common law, which developed from the English common law and is
interpreted and enunciated by the Courts.

Thejudiciary
33. The independence of the judiciary and its separation from the legisative and
executive arms of government is regarded as of great importance in Australia. Judges act
independently of the Australian Government in interpreting and applying the law. In the case
of federal judges, their security of tenure is guaranteed by the Constitution. In the States and
Territories, legislation provides security of tenure for judges.

The Court System
34. Thejudicia power of the Commonwealth of Australiais vested in the High
Court of Australia, in other federal courts created by the Commonwealth Parliament and in
the State and Territory courts invested by Parliament with federal jurisdiction.

35. The Australian Constitution vests two types of jurisdiction in the High Court:
original and appellate. Original jurisdiction is conferred under s.75 of the Constitution in
respect of all matters: (a) arising under any treaty; (b) affecting consuls or other
representatives of other countries; (c) in which the Commonwealth, or a person suing or
being sued on behalf of the Commonwealth, is a party; (d) between States, or between
residents of different States, or between a State and a resident of another State; and (€) in
which awrit of mandamus or prohibition or an injunction is sought against an officer of the
Commonwealth Government or of a Federal court. Under s 76 of the Constitution, the
federal Parliament may also make laws conferring original jurisdiction on the High Court in
certain other matters, including matters arising under or involving the interpretation of the
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Constitution. The High Court shares some of its jurisdiction under this section with the
Federal Court of Australia The High Court is also the final court of appeal in Australia

36. The Federal Court of Australia was created by the Federal Court of Australia
Act 1976 (Cth). The Court has both original and appellate jurisdiction, conferred by laws
made by the Commonwealth Parliament. The Court may hear appeal s from judgments of
other courts, including the State and Territory courts in limited circumstances and the Federal
Magistrates Court. The Federal Court’s jurisdiction includes any matter arising under a law
made by the Commonwealth Parliament and matters in which awrit of mandamus or
prohibition or an injunction is sought against an officer of the Commonwealth.

37. The Family Court of Australia, established under the Family Law Act 1975
(Cth), isa specialist court dealing with matrimonial and associated proceedings including
guardianship, custody and access to and maintenance of children.

38. The creation of the Federal Magistrates Court through the Federal
Magistrates Act 1999 (Cth) has also provided the Australian community with an accessible
forum for the resolution of less complex family law and general federal law disputes.
Australiadid not previously have alower level federal court. The jurisdiction of the Federal
Magistrates Court includes family law and child support, administrative law, bankruptcy,
consumer protection law, privacy law, migration and copyright.

39. State and Territory courts have original jurisdiction in all matters brought
under State or Territory laws, and in matters arising under Commonwealth laws, where
jurisdiction has been conferred on the courts by the Commonwealth Parliament. Most
criminal matters, whether arising under Commonwealth, State or Territory law, are dealt with
by State or Territory courts.

40. The Supreme Courts are the highest State and Territory courts and deal with
the most important civil litigation and the most serious criminal cases. Courts of Appeal
(Full Courts of the Supreme Courts) exercise appellate jurisdiction from the lower State
courts and appeal s from a decision of a single judge of the Supreme Couirt.

41. The intermediate courts, which are presided over by a single judge, decide the
great majority of serious criminal offences where ajury is required to decide the facts of a
case. They also deal with civil litigation up to certain monetary limits.

42. The courts of summary jurisdiction are presided over by a magistrate and deal
with matters summarily, that is, without ajury. They deal with most of the ordinary
(summary) offences, such as traffic infringements and street offences. Magistrates also
conduct committal proceedings in respect of the more serious offences to determine whether
there isa prima facie case to be determined by ajudge and jury. In most jurisdictions, these
courts also deal with civil litigation for debt recovery, smaller claims by one citizen against
another or against a company, as well as some maintenance, custody and property disputes.

43. Small claims courts and tribunal s have been established in all States and
Territories to enable minor legal disputes to be dealt with quickly, cheaply and informally.

2. General framework for the protection and promotion of human rights

A. Acceptance of international human rights norms

44, Australia has a long tradition of supporting human rights around the world,
and was closely involved in the development of the international human rights system.
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45, Australia has ratified the main international human rights conventions and
protocols set out below, with reservations listed. The full text of these reservationsis
provided under Appendix B:

. Inter national Covenant on Economic, Social and Cultural Rights (ICESCR)

. International Covenant on Civil and Palitical Rights (ICCPR)
Reservations: Article 10 (2)(a) and (b) and 3; Article 14(6); Article 20

. First Optional Protocoal to the International Covenant on Civil and Political
Rights, concer ning communications

. Second Optional Protocol to the International Covenant on Civil and Political
Rights, concer ning abolition of the death penalty

. I nter national Convention on the Elimination of all Forms of Racial
Discrimination (CERD)

Reservation: Article 4(a)

. Convention on the Elimination of All Forms of Discrimination against Women
(CEDAW)

Reservations: Article 11(2); and concerning exclusion of women from combat duties

. Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (CAT)

. Convention on the Rights of the Child (CROC)

Reservation: Article 37 (c)

. Optional Protocol to the Convention on the Rights of the Child on the
involvement of children in armed conflict

. Optional Protocol to the Convention on the Rights of the Child on the sale of
children, child prostitution, and child por nography

46. At present, al of the above reservations are considered necessary, with the
possible exception of the reservation concerning paid maternity leave under article 11(2) of
CEDAW, which the Australian Government is actively considering the possibility of
withdrawing.

47. A list of other relevant treatiesto which Australiaiis party is available at
Appendix C.

B. General legal framework within which human rights are protected at
the national level

i. The human rights framework in Australia



HRI/CORE/AUS/2007
Page 12

48. In Australia, avariety of approaches and strategies are used to implement and
protect human rights. These protections can be divided into two broad categories:

. existing institutionalised processes present in aliberal and democratic society—
such as parliaments and an independent judicial system, and

. special legidlative machinery to protect human rights, such as the Human Rights
and Equal Opportunity Commission.

49. The high level of acceptance, protection and observance of human rightsin
Australiais founded on a system of representative and responsible government, certain
limited constitutional guarantees, statute law including specialised human rights legidation,
the common law and an independent judiciary.

i. Existing institutionalised processes

Australian Parliaments
50. The liberal democratic system of government in each of the Australian
jurisdictions enables interested individuals to bring to notice areas in which human rights and
fundamental freedoms are in need of protection or in need of further protection. Under the
system of ‘responsible government’, Ministers are individually and collectively answerable
to the Parliament and can retain office only while the Australian Government of which they
form part retains the *confidence’ of the Lower House. Ministers must also answer questions
in the Parliament concerning matters dealt with by their departments.

51. In addition, several Parliamentary Standing Committees scrutinise proposed
legislation and report on various aspects of that legislation. The Senate Standing Committee
for the Scrutiny of Billswas established in 1981 for the purpose of reviewing proposed
legislative measures and alerting the Senate ‘to the possibility of the infringement of persona
rights and liberties or the erosion of legidlative power of Parliament’. The Senate Standing
Committee on Regulations and Ordinances examines delegated or subordinate legislation
where it ‘takes away, reduces, circumscribes or qualifies the fundamental rights and liberties
traditionally enjoyed in afree and democratic society’.

Constitutional guarantees
52. The Australian Constitution does not contain provisions in the nature of abill
of rights. However, the Constitution contains a significant number of express or implied
guarantees of rights and immunities. Some of the express guarantees are as follows:

. any property acquired by the Commonwealth Government must be acquired on just
terms (s 51 (xxxi))

. trial on indictment of any offence against any law of the Commonwealth shall be by
jury (s 80)
. the Commonwealth Government shall not make any law to establish any religion or

to interfere with religious freedom (s 116), and

. citizens are not to be subjected to any discrimination in any State by reason of
residence in another State (s 117).

53. Some provisions of the Constitution have also been found to include implied
guarantees of individual rights. The High Court of Australia has recognised that there isan
implied restriction on the legislative and executive power of the Commonwealth and of the
States and Territories protecting freedom of communication on governmental and political
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matters. Thisimplication arises from the system of representative government created by the
Constitution.

54, The High Court has aso indicated that there are some rights inherent in the
structure of the Constitution itself. The Court has held that the Constitution is predicated on
asystem of ‘representative democracy’ and that, since free communication and debate on
political issues and institutions of government are essential to that system, legislation which
infringes a freedom of communication on “political matters’ isinvalid, unless necessary to
protect some other public interest.

The common law
55. Australia has a common law legal system which means that the recognition
and protection of many basic rights and freedoms relies on the enunciation of those rights
over the centuries by judges in common law. For example, theright to afair trial is protected
by the common law.

The Judiciary
56. Thejudiciary plays an important role in protecting certain recognised rights
and freedoms which are regarded as fundamental and by developing rules of statutory
construction which reduce the degree of inadvertent |egislative encroachment into those
rights and freedoms.

Administrative Law Remedies
57. Beginning in the 1970s, Australia has established a legidlative system to allow
people to challenge awide range of decisions made under federal laws and to obtain reasons
for particular decisions that have been made. The scheme involves the following pieces of
legislation: the Administrative Appeals Tribunal Act 1975; the Administrative Decisions
(Judicial Review) Act 1977; the Ombudsman Act 1976; and the Freedom of Information Act
1982.

58. The Administrative Appeals Tribunal is an independent body whose function
isto review decisions made by Commonwealth Ministers, authorities and officials under
more than 200 Acts of the Commonwealth Parliament. The Tribunal is able to substitute its
own decision in those areas in which it has jurisdiction, including social security, taxation,
customs, and veterans’ entitlements.

59. The Administrative Decisions (Judicial Review) Act 1977 providesfor judicial
review by the Federal Court of Australia of administrative action taken under
Commonwealth legislation. Where an order of review is sought by an aggrieved person, the
Court is empowered to review the lawfulness of a decision, the conduct leading up to the
making of a decision, or circumstances where there has been failure to make a decision.

60. The Office of the Commonwealth Ombudsman investigates complaints about
the administrative actions of all Commonwealth Government departments and prescribed
Commonwealth agencies. The Ombudsman can investigate matters on his or her own
motion.

61. The Freedom of Information Act 1982 creates a general right for members of
the public to obtain access to documents, and sets out a range of obligations and restrictions
on departments and the public for exercising these rights.

62. Thereisalso avariety of specialist review tribunals which provide review on
the merits of administrative decisionsin specific areas such asindustrial relations, veterans’
affairs, social security and migration.
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63. All Australian States and Territories have administrative law mechanisms
which perform similar functions to those performed in the Commonwealth sphere.

64. Australian governments, from time to time, also establish Royal Commissions
to inquire into and report on matters of public concern, including human rights issues.

Relationship between treaty obligations and domestic administrative law
65. In its Concluding Observations on Australia’s Third and Fourth Periodic
Reports under the ICCPR, the Human Rights Committee noted its concern with ‘a
Government bill which would provide that ratification of human rights treaties does not
create |egitimate expectations that government officials will use their discretion in a manner
that is consistent with those treaties’.

66. There is not a current bill before the Commonwealth Parliament which would
have this effect. In a statement issued by the Minister for Foreign Affairs, and the then
Attorney-General on 25 February 1997, the Australian Government noted that under
Australia’s system of government, it isfor the elected Australian parliament to change
Australia’s domestic law where required to implement treaty obligations. Consequently, the
executive act of entering into treaties does not itself give rise to legitimate expectationsin
administrative law. Thisisadomestic issue concerning the relationship and roles of the
different arms of government.

ii. Specialised human rights machinery

Commonwealth human rights legislation
67. In Australia, treaties, including human rights instruments, are not self-
executing and require legislative implementation to be effective in Australian law. Before
Australiasigns, ratifies or otherwise becomes bound by a treaty, the Australian Government
satisfiesitself that any legislation necessary to implement the treaty isin place.

68. An extensive human rights legislative framework existsin Australia at the
federal level:
. The Racial Discrimination Act 1975 (Cth) (RD Act) implements domestically

obligations under CERD.

. The Sex Discrimination Act 1984 (Cth) (SD Act) implements domestically
obligations under CEDAW and certain aspects of the International Labour Organisation
(ILO) Convention 156.

. The Disability Discrimination Act 1992 (Cth) (DD Act) makes it unlawful to
discriminate against people with adisability in areas of public life.

. The Age Discrimination Act 2004 (Cth) (AD Act) makesit unlawful to discriminate
against people on the basis of age in areas of public life.

. The Human Rights and Equal Opportunity Commission Act 1986 (Cth) (HREOC
Act) establishes the Human Rights and Equal Opportunity Commission (HREOC) and gives
it awide range of functions, including educating and raising awareness in the community of
human rights issues, complaint handling, the provision of advice on human rights compliance

! This statement is available at:
http://www.ag.gov.au/agd/www/Attorneygeneralhome.nsf/Page/RWPO6E6 7B 7A B7E85390CA 256B50001D3
2EC?OpenDocument.
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and assistance to the Australian Government on human rights policy and legidative
devel opment.

. The Privacy Act 1988 (Cth) gives effect to the right of privacy recognised in Article
17 of the ICCPR, protecting personal information collected and held by Australian
Government agencies and many private sector organisations.

. The Workplace Relations Act 1996 (Cth) (WR Act) includes a range of provisions
intended to help prevent and eliminate discrimination in the workplace on the basis of race,
colour, sex, sexual preference, age, physical or mental disability, marital status, family
responsibilities, pregnancy, religion, political opinion, national extraction or social origin.

The Human Rights and Equal Opportunity Commission
69. HREOC is Australia’s national human rights institution. It is an independent
statutory authority established by the Commonwealth Parliament, and meets the criteriafor
independent human rights institutions set out in the Paris Principles. The Commission plays
an important national role in promoting awareness of, and a respect for, human rightsin the
community, and has functions under the HREOC Act, the RD Act, the SD Act, the DD Act
and the AD Act.

70. The functions of the Commission include public education and human rights
awareness functions and the power to investigate and conciliate individual complaints. It
also has broader policy and promotional functions, including: advising the Australian
Government on human rights questions, examining the potential domestic impact of draft
treaties, reviewing existing and proposed legislation to ensure compliance with human rights
principles, conducting research into human rights issues, and inquiring into, and if possible
conciliating, complaints made under the HREOC Act, the RD Act, the SD Act, the DD Act
and the AD Act. The educational role of HREOC is detailed further under the heading ‘E.
General framework within which human rights are promoted at the national level’.

71. If acomplaint of unlawful discrimination under the RD Act, the SD Act, the
DD Act or the AD Act cannot be conciliated, the President of the Commission will terminate
the complaint. 1f acomplaint on the grounds of race, sex, disability or age is terminated, the
complainant may bring legal proceedings before the Federal Magistrates Court or the Federal
Court of Australia seeking an enforceable remedy for unlawful discrimination. Remedies
that may be awarded include an apology, monetary compensation, reinstatement or
promotion, provision of goods or services required or a combination of these remedies.

72. The Commission can also inquire into complaints concerning alleged breaches
of human rights by the Australian Government or an Australian Government authority, or
discrimination in the area of employment on numerous grounds, including political opinion,
age, sexual preference or trade union activity. Such complaints, if they cannot be resolved by
conciliation, will be the subject of areport by the Commission to the Australian Attorney-
General, who in turn must table the report in Parliament.

73. One of the most significant and innovative powers given to the Human Rights
and Equal Opportunity Commission is the power to conduct public inquiries into human
rights matters. Such public inquiries place major human rightsissues in Australia on the
political and public agenda.

The Aboriginal and Torres Strait I slander Social Justice Commissioner
74, The Aboriginal and Torres Strait Islander Social Justice Commissioner isa
member of HREOC. The Commissioner prepares an annual ‘Social Justice’ report on the
enjoyment and exercise of human rights and fundamental freedoms by Aboriginal and Torres
Strait Islander peoples and on any action necessary to secure for Aboriginal and Torres Strait
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Islander peoples the full and equal enjoyment of their human rights and fundamental
freedoms.

75. The Aboriginal and Torres Strait Islander Social Justice Commissioner also
prepares an annual ‘Native Title’ report on the operation of the Commonwealth Native Title
Act 1993 and its effect on the exercise and enjoyment of human rights of Aboriginal and
Torres Strait Islander peoples. While there is no statutory obligation to table this report, the
Australian Government’s practice has been to table the report at the same time as the
Commissioner’s Social Justice Report.

The Privacy Commissioner
76. The Office of the Federal Privacy Commissioner is an independent Office
which investigates complaints from individual s about interferences with privacy against
federal and ACT government agencies and private sector organisations.

iii. State and Territory anti-discrimination legislation

7. A comprehensive anti-discrimination legislative framework also exists at State
and Territory level, and each State and Territory has established a human rights, anti-
discrimination or equal opportunity board or commission. Although the functions of each
body vary, common functions include:

. the determination or conciliation of complaints of discrimination brought under
legislation operating in the particular jurisdiction, and

. developing and conducting human rights education and awareness initiatives.

78. The Western Australian State Government endorsed the WA Charter of
Multiculturalismin 2004. The purpose of the Charter isto explicitly state that the people of
WA are of different linguistic, religious, racial and ethnic backgrounds, and to promote their
participation in democratic governance within an inclusive society. The Charter recognises a
democratic pluralism that understands difference as a hallmark of democracy, both at an
institutional and individual level. The Charter signals the necessity to adopt different
approaches to respond appropriately to these varying needs in order to ensure al people can
participate fully in society.

79. The ACT Human Rights Act 2004 establishes a ‘dialogue model” which
essentially seeks to ensure that human rights are taken into account when devel oping and
interpreting ACT law, without displacing the current constitutional arrangements. The model
has been described as an “interpretive statutory model’ based on similar models that have
been established in the United Kingdom and New Zealand.

80. The Victorian Charter of Human Rights and Responsibilities Act 2006 (‘the
Charter”) was passed by the Victorian Parliament in July 2006. The Charter becomes fully
operational on 1 January 2008. Like the ACT Human Rights Act 2004, the Charter isan Act
of Parliament which seeks to protect and promote civil and political rights, based on the
International Covenant on Civil and Political Rights.

iv. Non-government organisations and the media

81 NGOs play an active and important role in the promotion and protection of
human rights in Australia. There are alarge number of such groups in Australia and many
operate as lobby groups, putting forward submissions to governments on matters of particular
concern. Some of these agencies have received funding from both the Commonwealth and
State or Territory governmentsto assist in their work.
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82. The mediain Australia aso enjoys a high degree of freedom which allows the
press, radio, television and the internet to play a significant role in exposing breaches of
human rights and exerting pressure for remedial action. The mediaisfreeto report
parliamentary and court decisions relating to human rights matters and parliamentary
guestions are often prompted by media coverage of a particular matter.

v. Means of ensuring protection of human rightsin Australia

83. Australia’s strong democratic institutions, the Constitution, the common law
and current legislation, including anti-discrimination legislation at the Commonwealth, State
and Territory levels, protect and promote human rightsin Australia. For these reasons, the
Australian Government is not convinced of the need for aBill of Rightsin Australia.

84. The Australian Government considers that the best ways to protect human
rights are by ensuring that the existing mechanisms described above work effectively, and by
educating the community about human rights and responsibilities.

C. General framework within which human rights are promoted at the
national level
85. The Australian Government’s five priorities for human rights, as set out in

Australia’s National Framework for Human Rights—National Action Plan (available at
<http://www.ag.gov.au/nap>), are:

. promoting a strong, free democracy

. human rights education and awareness

. assisting disadvantaged groups to become more independent
. supporting the family, and

. promoting human rights internationally.

i. Human rights education

86. Australia believes that education and raising public awareness are the most
lasting and effective ways to minimise discrimination and promote tolerance of all members
of the community.

87. Australia has played a central role in promoting human rights education in the
United Nations. This has included co-sponsoring aresolution at the 60th session of the UN
Commission on Human Rights in April 2004 which recommended that the General Assembly
proclaim a World Program for Human Rights Education, strongly supporting the resultant
proclamation by the General Assembly contained in UNGA Resolution 59/113A of 10
December 2004 and introducing UNGA Resolution 59/113B of 14 July 2005 which adopted
the Plan of Action for the first phase of the World Program (2005-2007).

The National Human Rights I nstitution
88. HREOC’s statutory functions include promoting an awareness of, and respect
for, human rights in the community, and almost all areas of HREOC’s work have an
educational or public awareness component. Recent initiatives include:
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. the launch in 2006 of HREOC’s new human rights webpage, |nformation for
Sudents, an online education resource for secondary school students to help them gain an
awareness and understanding of human rights and their origin and history, the development
of international human rights norms and contemporary human rights issues in Australia
(available at <http://www.humanrights.gov.au/info_for_students/index.html>)

. the project Ismag—Listen: National consultations on eliminating prejudice against
Arab and Muslim Australians, undertaken by HREOC in 2003-2004, with the aim of
exploring whether Arab and Muslim Australians were experiencing discrimination and
vilification post September 11

. the annual publication of Face the Facts: some guestions and answer s about
immigration, refugees and Indigenous affairs
(<http://www.humanrights.gov.au/racial_discrimination/face facts/index.html>), and

. the publication of Same-Sex: Same Entitlements, the report on itsinquiry into
discrimination against same sex couples regarding financial and work-related entitlements
(<http://www.hreoc.gov.au/samesex/index.html>).

89. The HREOC website contains detailed information on human rights and
includes information on and links to the international human rights treaties to which
Australiaisa party.

Role of Non-Government Organisations
90. An important educative function is also played by NGOs. Australiahasa
strong and active NGO community which plays a double role in human rights education.
They provide vital information to Government about human rights issues which affect people
at the grassroots level, through specific Government forums with NGOs and on a more
general level. At the same time, they serve to educate the public about the human rights
programs and protections which are available to them.

The National Committee on Human Rights Education
91 The National Committee on Human Rights Education was established in
1998, with Australian Government support, to develop strategies for the effective and
coordinated delivery of human rights education throughout Australiain line with the
objectives of the United Nations Decade on Human Rights Education (1995-2004).

Human rights education in schools
92. HREOC places an emphasis on human rights education programsin
Australian schools, including the devel opment, in consultation with education experts, of a
range of human rights education modules specifically for use in upper primary and secondary
schools. Asdiscussed above, HREOC has also launched a human rights information
webpage for students (see paragraph 88).

93. Australian Government initiatives in human rights education for schools have
also included:
. the Civics and Citizenship program, which includes an annual national forum on

civics and citizenship education for teachers, principals, pre-service educators, State and
Territory officials, and parents, and

. the introduction of a National Framework for Values Education in Australian
Schools which emphasises values such as respect, responsibility and understanding, tolerance
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and inclusion, which help students appreciate their local, national, regional and global
responsibilities and help them to understand human rights.

94. States and Territories have also undertaken arange of initiatives to promote
human rights education in schools, for example:

. NSW hasincorporated cross-curriculum content on the areas of Difference and
Diversity, Gender, Multiculturalism, Civics and Citizenship and Indigenous issuesin all new
syllabuses of the Y ears 7-10 curriculum; incorporated human rights issuesin a compulsory
test in Australian History, Geography, and Civics and Citizenship set for Year 10 School
Certificate candidates; and included the study of human rights in the syllabuses for Legal
Studies, Aboriginal Studies and Modern History

. Victoria has introduced the Good Ideas for Human Rights Education project, which
documents and disseminates good practice in human rights education across the school
sectorsin Victoria, and established a Languages & Multicultural Education Resource Centre
which provides professional development programs on anti-racism education, the needs of
refugees and other groups of at risk students, and culturally inclusive curriculum, and

. the ACT has implemented atrial scheme with Amnesty International to introduce
Human Rights Education programs into high schools and primary schools, and introduced
the School Excellence Initiative, which reviews ACT government schools on a three-yearly
basis against criteria which include student involvement in active citizenship and a
curriculum that promotes intercultural understanding and ethnic and gender diversity.

ii. Promoting Human Rights internationally

95. Human rights are an inseparable part of Australia’s overall foreign policy
approach, because the treatment of individualsis of itself a matter of concern to Australians,
and because promoting and protecting human rights underpins Australia’s broader security
and economic interests.

96. Australia’s human rights policies are very strongly oriented towards achieving
practical outcomes that improve the rights of individuals. The Australian Government
considers that constructive engagement, combined with technical assistance, capacity
building and development of institutions that protect human rights, is the most effective way
of advancing human rights.

United Nations
97. The Australian Government plays alead role in promoting efficiencies and
reform of the United Nations human rights treaty body system, working with the UN to
improve the functioning of the system.

Strengthening Human Rightsin bilateral relationships
98. The Australian Government also continues its efforts to improve the human
rights situations in other countries by engaging in bilateral dialogues. The Australian
Government believes this approach is most likely to bring tangible long-term improvements.
Australia continues to raise with other governments, on a case-by-case basis, individual cases
of concern and thematic concerns, such as the use of the death penalty, and also conducts
formal human rights dialogues with a number of countries including China, Vietnam, Iran
and Laos.

99. Australia’s extradition law provides that extradition cannot be granted unless
the requesting country provides an undertaking that the death penalty will not be imposed, or
if imposed, will not be carried out. Australia has longstanding rel ationships with a number of
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countries which retain the death penalty. In situations where extradition is sought for
offences which carry the death penalty, our experience has been that our extradition partners
have provided such undertakings in order to secure extradition for offences which carry the
death penalty. Our experience is that these undertakings are honoured.

100. Mutual assistance is the process countries use to obtain government to
government assistance in criminal investigations and prosecutions and to recover the
proceeds of crime. Where aforeign country requests assistance to investigate an offence
which carries the death penalty, Australian legislation provides a discretion to refuse to
provide the assistance. Where aforeign country requests assistance where a person has been
charged with, or convicted of, an offence which carries the death penalty, Australian
legislation provides the request must be denied unless there are special circumstances.
Specia circumstances include where the evidence would assist the defence, or where the
foreign country undertakes not to impose or carry out the death penalty.

101. Mutual assistance is a separate form of cooperation from police-to-police
assistance. Police-to-police assistance is cooperation that is provided by one country’s police
force to the police force of another country. The Australian Federal Police (AFP) has
guidelines that govern the provision of police-to-police assistance in death penalty cases.
These guidelines are Australian Government policy and provide that the AFP can assist
foreign countries on a police-to-police basis where no charges have been laid, regardless of
whether the foreign country may be investigating offences that attract the death penalty.
Where charges have been laid in the foreign country, and the offences carry the death
penalty, the AFP cannot provide assistance unless the Australian Attorney-General or the
Minister for Justice and Customs approves.

102. Police-to-police assistance does not include the use of coercive powers on
behalf of aforeign country. Such assistance must be sought through a mutual assistance
request. Under Australian legislation it is then a matter for the Attorney-General or the
Minister for Justice and Customs to decide whether to authorise the use of coercive powersin
Australiain response to a mutual assistance request from aforeign country.

Australia’s Overseas Aid Program
103. The Australian aid program contributes to the advancement of human rights
through its focus on poverty reduction and sustainable development. Consistent with the
need for States to take primary responsibility for their development, effective partnerships
with developing countries are a central focus of Australia’said. Country strategies are
jointly developed with all major partner countries and form the basis for our assistance.
Figures on Australia’s development expenditure are available in the statistical annex.

104. Links to further information on human rights, and on Australia’s promotion of
human rights, are listed in Appendix D.

PART I1l: Implementation of Substantive Human Rights Provisions
common to all or several Treaties

A. Role of the reporting processin promoting human rights at the national level

105. In order to produce comprehensive reports under UN human rights
instruments, it is necessary to provide information from Australia’s ninejurisdictions. This
isaparticularly resource-intensive activity at the Commonwealth and State level.
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Government agencies also consult widely with NGOs during the drafting and evaluation
stages.

106. Preparation of the reports provides each jurisdiction with an opportunity to
consider the measures it has taken to ensure that Australia’s international obligations are
implemented.

107. Reports prepared under the various conventions are public documents and are
available on the internet and in hard copy. The reports are also tabled in Parliament. Copies
of the reports are distributed to NGOs, libraries, academic institutions and Australia’s
overseas posts.

108. The following government agencies have responsibility for preparing reports
under the mgjor UN human rights instruments:

Treaty Responsible agency
nternational Covenant on Civil and Attorney-General’s Department
olitical Rights
nternational Covenant on Economic, Jepartment of Foreign Affairsand Trade
>ocial and Cultural Rights
~onvention on the Elimination of All department of Foreign Affairsand Trade
-orms of Racial Discrimination
~onvention on the Elimination of department of Family and Community
Jdiscrimination Against Women ervices and Indigenous Affairs — Office

or Women

~onvention against Torture and other Attorney-General’s Department
ruel, Inhuman or Degrading Treatment or
unishment
~onvention on the Rights of the Child Attorney-General’s Department
109. Following receipt of Concluding Observations of Committees, the

government department responsible for the relevant report publicises the Concluding
Observations through NGO channels and government websites, and ensures that all relevant
federal departments and State and Territory governments receive the recommendations for
review.

B. Non-discrimination and equality

ICCPR _ ICESCR CAT CROC  CEDAW __ CERD
Articles Articles Articles Articles Articles Articles
) 4,9, 10, 11,
2,3, 14, 26, 2,3 12,13 2,9,22,23 2131415 5345

16

27 30 7
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110. Australia’s anti-discrimination legislation is described at paragraph 68 above.
A number of recent developments concerning Australia’s implementation of the obligations
in the articles above are outlined below.

i. Non-discrimination

Anti-discrimination Legislation changes
111 The Commonwealth has introduced the Age Discrimination Act 2004 (AD
Act), which prohibits age discrimination in many areas of public life. The AD Act contains
exemptions which are designed to balance, to the greatest extent possible, the principle that
people of all ages should be able to participate in the community with the legitimate need to
take age into account in some circumstances.

112. In 2003, the SD Act was amended to make clear that it is unlawful to
discriminate against women because of breast feeding and the act of expressing milk.
113. Most States and Territories have updated their anti-discrimination Actsto

prohibit direct and indirect discrimination in arange of areas including employment,
education, accommodation and the provision of goods and services on the basis of many
attributes, including gender identity, industrial activity, HIV/AIDS status, religious belief or
activity, breastfeeding, and sexual orientation.

Disability Discrimination Act—Productivity Commission Review
114. In 2003, the Australian Government initiated the first comprehensive review
of the Disability Discrimination Act 1992 (Cth) (DD Act). The review consulted with State
and Territory governments, key interest groups and affected parties. The review found that
the DD Act has been reasonably effective in reducing the overall levels of discrimination and
raising awareness of the rights and abilities of people with disability. The review also made
anumber of recommendations for improving the DD Act’s operation. The Australian
Government’s response accepts 26 of the 32 recommendations either in full, in part or in
principle. Implementation of the Government Response will further enhance the benefits of
the DD Act and ensure that it continues to provide net benefits to the Australian community
asawhole. The Australian Government’s response is available at
<http://www.ag.gov.au/PCDDA>.

ii. Equality before thelaw and equal protection of the law

Indigenous Australians and the law

Diversionary and preventative programs
115. As at 30 June 2006, the age standardised rate? of Indigenous imprisonment
was 1,668 per 100,000 adult Indigenous population, 13 times more than the non-Indigenous
rate. Recognising the serious overrepresentation of Indigenous Australiansin the criminal
justice system, the Australian Government is actively exploring innovative strategies to
divert Indigenous Australians from the criminal justice system through the Prevention,
Diversion and Rehabilitation Program.

2 Age standardisation adjusts crude rates to account for age differences between study populations. There are
differences in the age distributions between Australia’s Indigenous and non-Indigenous populations. 1n 2001,
the proportion of Indigenous peoples aged 18 years and over was 54.6%, compared with 75.8% of non-
Indigenous peoples (and 75.3% of the total Australian population)
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116. The Australian Government is also working to prevent family violence and
sexua assault from occurring through the Family Violence Prevention Legal Services. In
addition, as part of its $21 million Nationa Crime Prevention Program, the Australian
Government funded a number of initiatives aimed at addressing issues affecting Indigenous
peoples including Indigenous family violence and Indigenous mentoring programs. The
Australian Government is also developing a National Indigenous Law and Justice Strategy to
recognise and address issues relating to law and justice and crime prevention in Indigenous
communities at a national, State and Territory and regional level. A tender for specific
Indigenous Legal Aid Services, with the aim of providing culturally inclusive and
professional legal aid servicesto Indigenous Australians, was completed in 2006.

117. The Australian Government is a so funding the development of a national
study of Indigenous Night Patrols. Early indications are that night patrols play an important
role in reducing crime in Indigenous communities. The project will identify models of best
practice and will provide a valuable resource for community-based Indigenous organisations.

118. These strategies involve working with the States and Territories to prevent
juveniles, particularly Indigenous juveniles, from entering the criminal justice system. An
example of thisis an agreement between the Government and the NT in 2000, under which
the Australian Government provided $20 million over four years for ajuvenile pre-court
diversion scheme and jointly funded an Aborigina Interpreter Service. The Scheme
provided that the Courts would only be used where offences committed are of a more serious
nature or other diversion options have been tried and failed. There was a strong focus on
diverting Indigenous juveniles to culturally appropriate diversion programs devel oped and
delivered by local Indigenous community organisations. A total of 3,496 apprehension cases
were dealt with in the first 29 months; of these, 63 per cent were offered diversion.

119. State and Territory governments have aso developed, in consultation with
Indigenous organisations, justice strategies and programs to reduce the incarceration rates for
Indigenous Australians:

. In NSW, Victoria, Queensland, the ACT, and WA, circle-sentencing, Koori Courts,
Murri Courts or Regional Community Conferencing programs have been established with
the aim of providing more appropriate sentencing options for Aboriginal and young
Aborigina offenders, and to establish sentencing formats which allow for Aboriginal
community involvement and control. A 2005 review of the Koori Courtsin Victoriafound
they had been very successful in reducing repeat offenders, with recidivism rates of 12.5 per
cent and 15.5 per cent compared with the general Koori rate of 29.4 per cent.

. Victoria has introduced the Victorian Aboriginal Justice Agreement (VAJA), under
which six Regional Aboriginal Justice Advisory Committees meet regularly with government
department representatives to discuss justice related issues impacting on the local
communities. The Agreement promotes maximum Aboriginal community participation in
processes for legidative, policy and program devel opment, service delivery and monitoring
and review. The Victorian Government has provided funding of $26.1 million in the 2006/07
budget for phase two of the VAJA over the next four years.

. In Queensland, parties to the Queensland Aboriginal and Torres Strait Islander
Justice Agreement have made a commitment to reduce the incarceration rate of Indigenous
peoples in Queensland by 50 per cent by the year 2011. Also, the Police Powers and
Responsibilities Act 2000 (QId) creates an additional responsibility on police, when dealing
with an Indigenous person, to notify alegal aid organisation if the Indigenous person has not
already done so. Questioning must be suspended until a support person has been afforded an
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opportunity to speak privately with the Indigenous person, and the support person may be
present during any subsequent questioning.

. The ACT Government has committed $1.4 million over four years to establish
Australia’sfirst Aboriginal Justice Centre. The Aboriginal Justice Centre will be a
community-managed facility that will provide a coordinated approach to Aboriginal and
Torres Strait Islander justice programs and services in the ACT.

ili. Special measures to accelerate progress towards equality

Indigenous Australians
120. The Australian Government is committed to reducing Indigenous
disadvantage. Australian Government actions are founded on a genuine partnership with
Indigenous peoples and follow a number of key themes:

. taking a whol e-of -government approach by involving all relevant portfolio
Ministers and the States and Territories

. _i _ncreasi ng the focus on individuals and their families as the foundation of functional
communities

. encouraging and supporting self-reliance and independence from welfare

. strengthening leadership, capacity and governance

. addressing the debilitating effects of substance abuse and domestic violence

. increasing opportunities for local and regional decision-making by Indigenous

peoples, and improving program coordination and flexibility to respond to local needs, and

. improving access to mainstream programs and services, so that Indigenous-specific
resources can be better targeted to areas of greatest need, particularly to areas where
mai nstream services do not reach.

121. The Australian Government is committed to addressing the underlying
disadvantage confronting many Indigenous peoples, and spent arecord $3.3 billion on
Indigenous-specific programs in 2006-2007, with a focus on the key areas of housing, health,
education and employment, and targeting resources to those Indigenous peoples in greatest
need, particularly those in remote areas. These programs are in addition to other social
benefits such as universal health coverage and income support, which are available to al
Australians, and Indigenous programs and services funded by State and Territory
governments. Information on programs to address Indigenous disadvantage is available
under subject-specific parts of this document.

122. In 2006, the Council of Australian Governments (COAG) agreed to a package
to address violence and child abuse in Indigenous communities. The Australian Government
has committed an additional $120 million to this package, which focuses on law and order,
health, school attendance, support for victims of violence, and corporate governance. COAG
also agreed that no customary law or cultural practice excuses, justifies, authorises, requires,
or lessens the seriousness of violence or sexual abuse. All jurisdictions agreed that their laws
would reflect this principle.

Reconciliation
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123. In addition to the material below, information about other initiatives which
contribute to reconciliation are outlined at paragraphs 365-368 (Indigenous family support)
and paragraphs 369-76 (addressing past policies of Indigenous child removal).

124. The Australian Government is firmly committed to the ongoing process of
reconciliation with Indigenous Australians and is continuing its work on both practical and
symbolic measures. The Australian Government has a multifaceted approach to
reconciliation and is undertaking initiatives across a broad spectrum of areas that have a
positive effect on the everyday lives of Indigenous Australians. Australian Government
spending on Indigenous programs has increased by one-third in real terms since 1996 and is
at record levels.

125. There is clear evidence that improvements are occurring in areas such as
Indigenous health, education, housing, employment and land ownership. The Australian
Government is committed to ensuring these positive trends in addressing Indigenous
disadvantage are built upon, and the momentum for improvement is increased through the
provision of adequate resources.

126. State governments have also initiated programs focusing on reconciliation:

. The Queensland Government isimplementing a Reconciliation Action Plan with
the aim of removing the barriers to full social and economic participation by Aboriginal and
Torres Strait Islander peoples, both practically and symbolically.

. In 2003, the enRICH program (encouraging Reconciliation through Indigenous
Culture and Heritage) was introduced through the WA Department of Indigenous Affairs.
The enRICH program has been designed to better inform Western Australians about
Indigenous peoples, their heritage and culture and the role they play in our past and our
future.

Native title and I ndigenous land ownership
127. Successive Australian Governments have implemented a range of initiatives
in support or recognition of Aboriginal and Torres Strait Islander land rights. Consequently,
approximately 20 per cent of the Australian continent is now owned or controlled by
Aboriginal and Torres Strait Islander peoples. The various measures implemented include
land rights legislation (relating to rights created by the Australian Government or State and
Territory governments), legislation to recognise and protect native title (being Indigenous
rights or interests recognised under Australian common law), and purchases of land on behalf
of Indigenous Australians.

128. Native title wasfirst recognised in Australia by the High Court of Australiain
the decision of Mabo v Queensland (No 2)°. The Native Title Act 1993 (Cth) subsequently
established a framework for recognising and protecting native title.

129. The Australian Government funds most components of the native title system,
including the National Native Title Tribunal, the Federal Court of Australia, Indigenous
bodies to represent the interests of 1ndigenous peoples, and non-government respondent
parties, in order to achieve fair, effective and enduring outcomes. Australia’s nativetitle
legislation recognises and protects Indigenous rights and interests in land or waters, based on
continuity of connection with the land or waters in accordance with traditional laws and
customs, and where recognition would be compatible with the common law of Australia.

Amendments to the Native Title Act in 1998

%(1992) 175 CLR 1.
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130. The Native Title Amendment Act 1998 (Cth) was the legidlative response to a
range of judicial decisions, including the Wik* decision, which accentuated the shortcomings
of the original Native Title Act in dealing with rights and interests other than those held by
the Crown. In Wik, the High Court found that native title could

co-exist on pastoral |eases, extending the interests able to affect and be affected by native
title and thereby broadening the range of stakeholdersin the native title system beyond
governments and Indigenous claimants. The relationship between the different rights of
parties was left unclear by the Wik decision.

131. The 1998 amendments addressed these difficulties, and followed an open and
participatory consultation process with all interested parties. The amended Act clarifiesthe
relationship between native title and other rights and gives the States and Territories the
capacity to better integrate native title into their existing regimes. The amendments also
established a framework for consensual and binding agreements about future activity known
as Indigenous Land Use Agreements or ILUAS.

132. Significant progress has been made since the 1998 amendments to the Native
Title Act. The number of native title determinations, mostly by agreement, continues to
increase. Asat 30 June 2006, 87 determinations of native title had been made, with 60 of
these being determinations that native title exists, and over two-thirds of these with the
agreement of the parties (consent determinations). Before the 1998 amendments came into
effect, only five determinations had been made (including the original Mabo decision).

Indigenous Land Use Agreements
133. Governments or others wishing to undertake activities or development that
may ‘affect’ native title can enter into an ILUA. ILUASs are voluntary (but binding)
agreements about the use and management of land, made between a native title group and
others and can be tailored to meet the needs of particular Indigenous communities.

134. The amended Native Title Act ensures that Indigenous Australians have a ‘“seat
at the table’ in relation to future devel opments to negotiate benefits for their communities,
including financial benefits, employment opportunities, joint management of national parks
and heritage protection. ILUASs have proved a popular option since their introduction in
1998, with 248 registered ILUAs as at 30 June 2006.

Measures to improve the native title system
135. In September 2005, the Australian Government announced a package of
coordinated measures to improve the performance of the native title system. The proposals
form part of the Australian Government’s broader commitment to helping Indigenous
Australians maximise benefitsin relation to native title and communal land. The measures,
which will comprise legislative and non-legidlative initiatives, are primarily directed at
improving the processes for the recognition of native title and the resolution of disputes over
land which may be subject to native title. The protection of native title rights is fundamental
to the reform process.

Measures to promote | ndigenous home ownership on I ndigenous land
136. On 31 May 2006, the Australian Government introduced legislative
amendments to the Aboriginal Land Rights (Northern Territory) Act 1976 into Parliament to
facilitate individual, long term leasing on Indigenous held land in the Northern Territory.
Home ownership is an important contributor to generating economic independence and
inter-generational security and wealth.

“ Wik Peoples v Queendand (1996) 187 CLR 1
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137. Under the proposed reforms, Traditional Owners will be able to grant a 99 year
head-lease over atownship area. Granting a head lease will be entirely voluntary.

Traditiona Owners and the Land Council will negotiate the other terms and conditions of the
head-lease, including any conditions on sub-leasing. Sub-leases may be issued to individual
tenants, home purchasers, and business and government service providers. The underlying
inalienable title will not be affected.

138. In addition to the legislative amendments, the Australian Government has
committed $104.5m over the next four years to address financial and other barriers faced by
Indigenous Australians aspiring to home ownership. Thisfunding will provide up to 460 low
interest home loans, the construction of 45 new houses, and programs to build financial
literacy and money management skills in Indigenous communities.

139. The Australian Government has invited States to enter into discussions on
possible land tenure reform to ensure that all Indigenous Australians living on Indigenous
land can access the new home ownership programs.

State and Territory developments
140. State and Territory governments have adopted a range of measuresto assist in
the resolution of native title claims:

. The Victorian Government’s approach to resolving Native Title claims through
mediation is reflected in the Victorian Guidelines for Native Title Proof, and has resulted in
agreements such as those with the Wotjobaluk people in 2002 and the Y orta Y orta Nation
Aboriginal Cooperation in 2004.

. In 2001, the WA Government established an Office of Native Title, which
facilitates the resolution of native title applications, facilitates resolution of nativetitle
compensation applications wherever possible by agreement, and devel ops and implements
policies, procedures and practices across Government to ensure efficiency and consistency in
the administration of the future act regime.

. In 2005, the Tasmanian Government passed Legidation to transfer ownership of
Cape Barren and Clarke Islands to the Aboriginal Land Council of Tasmania (ALCT).
Almost 51,000 hectares of land was transferred. In February 2006, a 40 year |ease was
granted to the ALCT for Eddystone Point (10.5 hectares). The Tasmanian Government is
continuing to provide support to allow land management and maintenance activities to be
undertaken by the Aboriginal community on transferred land.

141. States and Territories have also taken action to ensure greater community
involvement in the management of land and natural resources:

* NSW has developed a number of non-native title strategies including freehold grants of
claimable Crown land to Aboriginal Land Councils, an Aboriginal Business Development
Program, Indigenous Fishing Strategy, Aboriginal Water Trust and Aboriginal ownership of
national parks.

» The Victorian Government has established an Aboriginal Land and Economic
Development Program to support Aboriginal land initiatives, including the devel opment of
land for use by Aboriginal communities to meet cultural, social and environmental interests.

. Inthe NT, the Indigenous Pastoral Project (IPP) Steering Committeeisa
consultative group where Commonwealth and NT Government agencies meet with the
mainland Land Councils to increase herd numbers on Indigenous pastoral properties and
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increase the number of Indigenous peoples employed in the pastoral industry in the NT,
whilst ensuring that any activity undertaken on Indigenous land meets with the aspirations of
the community for their land. The NT Government also provides funding and secretariat
support to the Indigenous Mining and Enterprise Task Force (IMETF), a consultative group
dedicated to increasing and improving Indigenous employment and contracting opportunities
inindustry, in particular the mining industry.

Traditional forms of Economy and Cultural Heritage Management
142. Therole of Indigenous Australians and their rights, interests and knowledge of
natural resource management is recognised in the principal Commonwealth environment
legislation, the Environment Protection and Biodiversity Conservation Act 1999 (EPBC Act)
which aims to: promote a cooperative approach to the protection and management of the
environment involving governments, the community, landholders and Indigenous peoples,
recognise the role of Indigenous peoples in the conservation and ecologically sustainable use
of Australia’s biodiversity; and promote the use of Indigenous peoples’ knowledge of
biodiversity, with the involvement and cooperation of the owners of the knowledge.

143. An Indigenous Advisory Committee comprising 12 members was established
in July 2000 to advise the Minister for the Environment and Heritage on Indigenous issues
relevant under the EPBC Act.

144, The EPBC Act also provides protection for places on the National Heritage
List. The National Heritage List comprises natural, historic and Indigenous places that are of
outstanding heritage value to the Australian nation. For example, one of the first sites
included on the list in 2004 was the Budj Bim National Heritage Landscape at Lake Condah
in Victoria’s south-west, where thousands of years ago the Gunditjmara people built a highly
sophisticated system of weirs, channels, water races and fish traps so they could grow and
harvest fish.

145. The purposes of the Commonwealth Aboriginal and Torres Strait Islander
Heritage Protection Act 1984 are the preservation and protection from injury or desecration
of areas and objectsin Australiaand in Australian waters that are of particular significance to
Aboriginals in accordance with Aboriginal tradition. The Australian Government is
committed to improving thislegisation, and will consult Indigenous groups to obtain their
views on the proposed reforms.

146. All Australian States and Territories also have legislation which protects
Indigenous archaeological sites and traditions. For example:

. Victoriaintroduced the Aboriginal Heritage Act 2006 to preserve and protect
Victoria’s Aboriginal heritage for future generations, after the need for such legislation was
identified as a priority by Aboriginal Victorians during earlier consultations.

. Inthe NT, the rights of Indigenous peoples to access Crown land and other land
managed by the Crown for the purposes of hunting, fishing and gathering in accordance with
Aboriginal tradition is preserved in arange of NT legisation. Indigenous peoplesinthe NT
also have participatory and decision-making roles through various consultative frameworks,
such asthe Aboriginal Fisheries Consultative Committees, the Indigenous Mining and
Enterprise Task Force, and the Indigenous Pastoral Project Steering Committee.

. In Queendland, the right of Aboriginal and Torres Strait Islander residents of
Indigenous communities to take marine products or fauna by traditional means for
consumption by members of the community is specifically protected by arange of
legislation. Queendand Government processes also ensure that Aboriginal and Torres Strait
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Islander peoples, especially Traditional Owners, are consulted and their interests identified in
land use and natural resource planning processes.

. In New South Wales, hunting, fishing and wildlife protection legislation protect
traditional forms of economy by providing licensing exemptions for Aboriginal peoples.

. In WA, the Aboriginal Heritage Act 1972 provides for the protection of any site or
object recognised as possessing heritage or cultural value to Indigenous peoples. Further, the
Fish Resources Management Act 1994 (WA) contains provisions to protect customary
Indigenous fishing activities. The WA Aboriginal Fishing Strategy Working Group has aso
produced a comprehensive and publicly available draft Aboriginal Fishing Strategy to
acknowledge and protect customary fishing.

Maintenance and promotion of Indigenous languages and records

147. The Australian Government assists Aboriginal and Torres Strait Islander
peoples to maintain and revive Indigenous languages through:

. the administration of the Maintenance of Indigenous Languages and Records
(MILR) Program. In 2005-06, the MILR program provided funding assistance for over 80
activities around Australia to conduct language maintenance and revival projects; language
recording; production of language materials and curricula; public awareness and advocacy,
and development and maintenance of archives

. the implementation of targeted funding assistance to endangered Australian
Indigenous languages to counter language |oss

. support to Indigenous broadcasting services, including afocus on promoting local
Indigenous languages

. the commission of a National Indigenous Language Survey, completed in 2005, to
better enable the targeting of programs to address language erosion, and

. the development of State-level Indigenous language maintenance polices.

148. The NT Government established the Aboriginal Interpreter Service in April

2000. With more than 70 per cent of the Indigenous peoplesin the NT speaking alanguage
other than English, the service isintended to meet the need for Aboriginal language
interpreters, particularly in the health and criminal justice systems. Currently registered
interpreters cover 104 Aboriginal languages/dialects.

Maintenance and promotion of Indigenous Artsand Cultures

149. Australian Indigenous art is the oldest ongoing tradition of art in the world.
Aboriginal art has cometo the forefront of Australia’s national identity in recent years,
celebrated by Australians and the world in the opening ceremony of the 2000 Olympic
Games. Australia’s Indigenous artists have had a maor impact on the art world with
exhibitionsin major galleries around the globe, contributing to an industry that now
generates around $200 million ayear nationally.

150. The Australian Government provides funding assistance to approximately 130
Indigenous cultural activities across Australia through the National Arts and Crafts Industry
Support program (NACIS) and the Indigenous Culture Support program (ICS) to maintain
and promote Indigenous cultures, enhancing Indigenous peoples’ right to practise their own
culture. Funding is provided for Indigenous art and craft centre operations, business
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management skills development, business plans, cultural development officers, training in
visual arts and craft techniques, festivals and dance performances, exhibition development,
media content, ceremonial activities and material gathering.

151. Under the auspices of the Cultural Ministers Council, the Return of
Indigenous Cultural Property program plays a significant role in preserving Aboriginal and
Torres Strait Islander culture through the return of Indigenous ancestral remains and secret
sacred objects. The Department of Families, Community Services and Indigenous Affairs’
Repatriation Program facilitates the return of Indigenous human remains held in overseas
collectionsto their communities of origin. The program is governed by aministerially-
approved Policy and Strategy, the Australian Government Policy on the Management of
Overseas Repatriation of Indigenous Human Remains and the Australian Government
Strategy and Procedures on the Management of Overseas Repatriation of Indigenous Human
Remains.

iv. Equal rights of men and women

Mainstreaming Gender issues

152. Gender mainstreaming is an important consideration in Australian
Government policy and program development and implementation. One of the important
roles that the Australian Government Office for Women (OFW) undertakes isto ensure that
the whole of the Australian Government continues to take gender issues into consideration
when developing and implementing policies and programs. OFW works closely with other
Australian Government agencies in contributing to policy development, monitoring
government commitments that are relevant to and have impact on women. It provides advice
and comment on the impact of policies and programs on women and highlights important
issues for women that are, for example, revealed by research and consultation with non-
government women’s organisations.

Other Initiatives

153. The Australian Government has arange of policies, programs and strategies
aimed at ensuring equality between men and women. Specific details are available in
Australia’s most recent report under CEDAW, and under the heading ‘R. Right to marry and
found afamily, protection of the family, mother and children’ in this document.

154. State and Territory governments have also taken various steps to promote
equity, access and rights for women, including the development of action plans and
directions statements to address a range of key concerns and needs for women such as rates
of pay, health and well-being, violence and safety, decision-making and leadership,
economic security, balancing work, family and lifestyle and justice and civil legal equality.

C. Effectiveremedies

|CCPR ICESCR CAT CROC CEDAW CERD
Articles Articles Articles Articles Articles Articles

2(2) and (3) 14 39 2 6
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155. Australia’s main remedies for human rights breaches are described above,
under the heading ‘D. General legal framework within which human rights are protected at
the national level’. Australia also provides effective remedies required under the human
rights treaties in other ways. Specific issuesthat have received particular attention in recent
years are addressed below.

i. Investigation and Complaints Mechanisms

Complaintsrelating to the conditions of Immigration Detention Centres

156. The Immigration Detention Standar ds establish a complaints mechanism for
people in immigration detention. The Standards require that people in immigration detention
be able to comment on or complain, without hindrance or fear of reprisal:

. in the case of any matter relating to the conditions of detention, to the Services
Provider, the Department of Immigration and Citizenship (DIAC), HREOC or the
Commonwealth Ombudsman

. in the case of a suspected criminal offence, to the police, or

. in the case of suspected child abuse, to the relevant State/Territory welfare
agency.

157. The Standards also require that people in immigration detention be informed

of their rights and that material advising of the right to complain to HREOC and the
Commonwealth Ombudsman be displayed prominently throughout the facilities at all times
and be available to people in immigration detention on request. Adherence to these standards
ismonitored by DIAC staff managing immigration detention facilities.

ii. Rehabilitation of victims of torture, or other cruel, inhuman or degrading
treatment or punishment

158. Torture and trauma victims in Australia are predominantly refugees and
people who have entered Australia on special humanitarian grounds following their
experiences overseas. Specialist torture and trauma services exist in all Australian States and
Territories to assist such people. For example, NSW has two specialised services that target
survivors of torture and other human rights abuses.

. the Service for the Treatment of Torture and Trauma Survivors which provides
counselling and medical support to those who have been tortured or traumatised as part of a
refugee experience, and

. the NSW Refugee Health Service which provides assessments and information and
generally protects the health of persons with a refugee background living in New South
Wales.

159. Further information is available in paragraphs 137-138 of Australia’s
Combined Second and Third Reports under the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment.
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D. Procedural guarantees

ICCPR ICESCR CAT CROC CEDAW CERD
Articles Articles Articles Articles Articles Articles
14, 15 12,13, 14, 15 40 5(a)
160. The general framework in which human rights are protected in Australiais

described above, under the heading D. General legal framework within which human rights
are protected at the national level. Australia provides arange of procedural guarantees as
required under the above articles. Particular developments relevant to these obligations are
addressed below.

i. Prohibition of reversal of a final decision on conviction or acquittal

161. In November 2003, Australian governments released the Model Criminal
Code Officers Committee’s Discussion Paper on Issue Estoppel, Double Jeopardy and
Prosecution Appeals Against Acquittals for public consultation. The discussion paper
recommended that the laws on double jeopardy be changed so that a person acquitted of an
offence could be prosecuted for an administration of justice offence or the original or related
offence in three circumstances:

. prosecution for an administration of justice offence connected to the original trial
. retrial of the original or smilar offence where there is fresh and compelling
evidence, and

. retrial of the original or similar offence where the acquittal is tainted.

162. Governments have settled model provisions and are committed to

implementing nationally consistent provisions. In 2006, the Council of Australian
Governments agreed that reform of the rule against double jeopardy isapriority criminal law
policy reform that merits nationally-consistent treatment.

ii. Mandatory sentencing regimes

163. The NT Parliament repealed mandatory sentencing laws for property offences
effective from 22 October 2001. The Juvenile Justice Amendment Act (No 2) 2001 repealed
mandatory sentencing for juvenile offenders and the Sentencing Amendment Act (No 3) 2001
repealed mandatory sentencing for property offences for adults.

164. Mandatory sentencing laws are still in effect in WA. A review of the Western
Australian mandatory sentencing provisions in The Criminal Code (WA) wastabled in the
WA Parliament on 15 November 2001. The review concluded that the provisions have had
little effect on the criminal justice system. It found that courts generally sentence adult
offenders with the required offence history to periods of imprisonment greater than the
minimum 12 months mandated by the legislation. The review also confirmed the existence
of ajudicial discretion to impose non-custodial sentences instead of detention.
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165. There are aso mandatory sentencing provisionsin the Migration Act 1958
(Cth). These impose mandatory minimum prison terms for persons convicted of people
smuggling offences.

E. Participation in public life

ICCPR ICESCR CAT CROC CEDAW CERD
Articles Articles Articles Articles Articles Articles
1,24,25 12, 23(2) 7,8 5(c)

166. All peoplein Australia have the right to participate in public affairs, and can

do soin many ways. The main institutional forms of participation are described above under
the heading ‘B. Constitutional, political and legal structure of the State’. Australian
governments also take positive action in a number of other areas to facilitate full and equal
participation.

i. Citizenship promotion

167. The Australian Government views citizenship as a cornerstone of Australia’s
inclusive and culturally diverse society, and a unifying focal point shared by all Australians.
For this reason, the Government is promoting Australian citizenship very widely in the
community.

168. The citizenship promotion campaign, which commenced in 2001, is designed
to encourage those eligible to apply for Australian citizenship to do so, and to promote the
value and significance of Australian citizenship with the community. Focal points of the
campaign are Australian Citizenship Day celebrated on 17 September and Australia Day, 26
January. For further information see <http://www.citizenship.gov.au>.

169. A multimedia program, Let’s Participate: A coursein Australian Citizenship,
was introduced in July 2001 to help migrants learn more about Australia’s society and
institutions and assist their settlement.

ii. Dual Citizenship
170. Prior to 4 April 2002, Australians who became a citizen of another country by
doing something (such as making an application for another citizenship) with the sole or
dominant purpose of acquiring that other citizenship lost their Australian citizenship.
Children under 18 of such persons also lost their citizenship, unless their other parent was an
Australian. Since that date, Australian citizens are able to become a citizen of another
country without losing their Australian citizenship. Those who lost their citizenship when

they acquired another citizenship prior to 4 April 2002 can resume Australian citizenship,
provided they apply and are eligible under certain criteria.

iii. Electoral 1ssues
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171. As noted at paragraph 25, Australia’s electoral system is based upon the
democratic principles of universal adult suffrage.

172. Efforts are made to encourage all eligible voters to enrol and vote, including
those in traditionally low participation groups, for example remote communities, people from
culturally and linguistically diverse backgrounds and young people.

173. Efforts are also made to ensure that citizens have an opportunity to engage
with governments, and to encourage participation in democratic processes at both federal and
State level. For example, under the NT Community Cabinet program, Cabinet Ministers and
their senior executives meet |ocal business operators, community leaders and members of the
public in their home communitiesto listen to their ideas and proposals. In QLD, relevant
strategies include a Community Cabinet; Regional Ministerial Community Forums; regional
sitting of Parliament; e-democracy initiatives, including e-petitions, internet broadcasts of
Parliament; and tools and resources to promote and support better community engagement
across all agencies and departments. WA also has a Community Cabinet program and has
held regional sittings of Parliament.

174. Legislation passed in June 2006 provides that prisoners serving a sentence of
full-time detention for an offence against alaw of the Commonwealth or a State or Territory
are not entitled to vote, but may remain on theroll, or if unenrolled, apply for enrolment.
Those serving alternative sentences such as periodic or home detention, as well as those
serving a non-custodial sentences or who have been released on parole, are eligible to both
enrol and vote. Prior to thislegislation, a prisoner serving a sentence of three years or more
was not entitled to vote.

iv. Women in Political and Public Life

175. The Australian Government has noted concerns of NGOs about the
representation of women in government and the judiciary. Increasing women'’s participation
in leadership and decision-making positions is a major Australian Government priority.

176. Since 1996, the Australian Government has increased its activitiesto
maximise the number of women appointed on merit to senior positions of power and
decision-making. Today there are more women than ever before in Australian politics at the
national, State and local levels. In 2006, more than 28 per cent of Commonwealth
parliamentarians are women — more than double the international average. Further, in
September 2005 the State and Territory governments agreed to a National Strategy for the
Increased Participation of Women on Boards. The percentage of women on Australian
Government Boards continues to rise and stands at 34.3 per cent as at 30 June 2006.

177. Significant appointments of women to senior judicial positions have also
recently been made, with the Hon Justice Susan Crennan appointed to the High Court of
Australiain November 2005 and the Hon Chief Justice Diana Bryant appointed as the Chief
Justice of the Family Court of Australiain July 2004.

178. The Australian Government has taken a number of initiatives directed towards
advancing the participation of women in public life. They include the establishment of a
Regional Women’s Advisory Council and aleadership and mentoring programs for young
women. It also provides funds, through the National Women’s Leadership and Devel opment
Program, for activities by national non-government women’s groups that strengthen the voice
of women, improve the status of women and contribute to policy areas that affect women in
Australia.

179. Details of specific programs and initiatives of the Australian Government to
increase women’s participation in political and public life are available in Australia’s
combined 4™ and 5™ report under CEDAW.
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180. States and Territoriesin Australia have also taken arange of steps to improve
women’s participation in political and public life. These include:

. programsin NSW to support rural women’s leadership such as workshops for older
women on understanding how decisions are made within government, and a leadership
training pilot program for women in isolated communities

. programsin QLD aimed at increasing representation of Indigenous women in
government and community |eadership positions

. direct communication between women and the Government in the NT through the
Women’s Advisory Council to the Chief Minister, and

. the establishment of women’s registers, with the aim of increasing women’s
participation on government boards, committees and authorities.

v. Indigenous Australians—Participation in Decision-making and Management

181. Indigenous Australians have the same rights of participation in public life as
all other Australians. The Australian Government recognises the cultural distinctiveness and
diversity of Indigenous peoples, and acknowledges the importance of Indigenous peoples
being closely involved in the devel opment and implementation of policies and programs.

182. Indigenous Australians have decision-making roles within Indigenous specific
organisations (such as Aboriginal housing authorities in the States and Territories) and within
mainstream agencies, and advise governments through arange of formal bodies. Most
discrete Indigenous communities live on Indigenous owned land and many manage their own
local government functions. A large number of Indigenous-controlled organisations are
involved in the planning and delivery of government-funded servicesin areas such as health,
housing and employment.

183. The establishment of Regional Indigenous Engagement Arrangements
provides an important mechanism for the Australian and State and Territory governmentsto
engage with Indigenous communities about agreed priority areas for joint effort, and
promotes the principles of partnership, shared responsibility, and self-reliance. Eighteen
proposals have been received and two have been finalised and funded — Ngaanyatjarra
Council (Western Australia) under a Regional Partnership Agreement, and Murdi Paaki
Regional Assembly (MPRA) (western NSW) under aregional Shared Responsibility
Agreement.

The Aboriginal and Torres Strait | Slander Commission (ATSIC)

184. ATSIC was established in 1990 as a Commonweal th statutory authority which
would represent and advocate on behalf of Indigenous peoples, advise government on
Indigenous policy issues, and deliver arange of services to Indigenous peoples.

185. A review of ATSIC completed in November 2003 led to the Australian
Government’s decision to abolish ATSIC and establish more effective ways of addressing
Indigenous disadvantage. The review found that ATSIC had lost touch with the concerns of
Indigenous peoples and no longer had the confidence of the Indigenous community. The
Review also concluded that there was an insufficient connection between the national,
regional, and local levels of the organisation coupled with alack of engagement between
ATSIC and its constituents at the local level. Only onein five of those eligible to vote in the
ATSIC elections did so. The proportion was even less in metropolitan aress.
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Establishment of a National I ndigenous Council

186. The National Indigenous Council (NIC) is an appointed advisory body to the
Australian Government. Members of the NIC are Indigenous Australians chosen for their
expertise and experience in arange of policy areas. The NIC is not areplacement for ATSIC
and is not arepresentative body. While the NIC is the principal source of advice to the
Australian Government on Indigenous matters, the Australian Government will also consult
other Indigenous boards, committees, organisations or individuals.

187. The new approach focuses more strongly on working closely with Indigenous
communities as well aswith State, Territory and local governments. This gives Indigenous
communities and individuals a more effective voice in the devel opment and implementation
of programs which are necessary for self-empowerment. This approach is supported by a
number of NGOs.

188. Asin other countries, Indigenous Australians are able to develop their own
representative structures that, whilst independent of the Australian Government, have
legitimacy within their own constituency.

Partnershipsin the States and Territories

189. Australia’s State and Territory governments also work closely with Aboriginal
and Torres Strait Islander peoples and have implemented a range of measures to promote
Indigenous peoples’ participation in decision-making and management.

190. As part of its reconciliation framework, COAG agreed that al governments
would work together to improve the social and economic well being of Indigenous peoples
and communities through the establishment of eight Indigenous Communities Co-ordination
Pilots throughout Australia.

191. Other measures undertaken by State and Territory governments include the
following:
. In Victoria, the Premier’s Aboriginal Advisory Council has been established as the

State’s peak Indigenous advisory body to Government, and an Indigenous Community
Capacity Building Program helps Aboriginal community organisations to improve their
organisational capacity and community |eadership.

. In QLD, a 2003 report, Hands on Parliament: a parliamentary committee inquiry
into Aboriginal and Torres Strait Islander peoples’ participation in Queendand’s democratic
processes, made recommendations based on strategies to enhance and increase |ndigenous
participation in various aspects of the democratic process. The Queensland Government has
supported most of these recommendations.”

. In order to increase the knowledge base surrounding effective Indigenous
governance and generate practical approaches, the NT Government is a partner in the
Reconciliation Australia/Centre for Aboriginal Economic Policy Research project
‘Understanding and Developing Effective Governance in Indigenous Communities’.

5 A copy of the report and the Ministerial response are available at:
http://www.parliament.qgld.gov.au/committees/ Comdocs/L egal Rev/L CARCR043.pdf; and
http://www.parliament.gld.gov.au/committees/ Comdocs/L egal Rev/Mini sterial Responses/Report42.pdf.
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. In WA, the Satement of Commitment to a New and Just Relationship Between the
Government of WA and Aboriginal Western Australians (2001) provides a partnership
framework that incorporates and isinformed by a series of agreements across arange of key
areas, for example the Aboriginal Justice Agreement, signed in 2004.

. Across a number of States and Territories, public sector employment strategies and
programs have aso been introduced to increase the number of 1ndigenous peoplesin public
employment.

vi. Participation by Children and Young Peoplein Public life

192. The Australian Government has established a National Y outh Roundtable to
create direct dialogue with young Australians to ensure that their views are taken into
account in policy-making processes. The Roundtable is made up of young people, aged 15 to
24, from all States and Territories, metropolitan and regional areas and from various cultural
backgrounds. Roundtable members undertake a series of consultations with their peers
across Australia to develop a comprehensive picture of the views and attitudes of young
people, which are reported back to Government.

193. State and Territory governments have also established a range of mechanisms to
enable children and young people to participate in the development of policies, programs and
services affecting them.

194. For instance, in 1999 the Tasmanian Government developed a state-wide
participatory mechanism through the establishment of the Tasmanian Y outh Consultative
Committee (TYCC). The TYCC consists of up to 15 young people between 12 and 25 years
of age, from various backgrounds and regions of Tasmania. Itsroleisto consult with young
people on a state-wide basis on issues that impact on young peoplein Tasmania. TYCC aso
works on specific projects, including a biennial youth participation conference.

Children’s Commissions
195. Children’s Commissions in various States in Australia also work to ensure that
the views of children are respected both in their own activities and generally. NSW,
Tasmania and Queensland have Children’s Commissioners, and Victoria’sfirst Child Safety
Commissioner was appointed in June 2004. The WA Government introduced a Bill in 2005
which, once passed, will establish a Commissioner for Children with a broad mandate to
consider all issues covering children and young people. The ACT established a Children and
Y oung People Commissioner as part of the Human Rights Commission in 2006, and the NT
is also planning to establish a children’s commissioner. Children and young people play an
active role in decision-making by the Commissioners, and advise the Commissions on
strategic directions and activities.

vii. Participation by Older Australiansin Public Life

196. The ACT Government has devel oped strategies to implement the United
Nations principles for Older Persons. For example, the ACT Government has established a
Ministerial Advisory Council on Ageing to assist the Government in ensuring that the needs
of older Canberrans are met.

197. Tasmania provides funding to the Council on the Ageing (COTA) Tasmania,
which is the peak body representing the needs and interests of older people in Tasmania. In
June 2005 a Triennia Funding Agreement (2005-2008) was signed with COTA Tasmania,
providing longer term funding certainty to undertake such activities as raising community
awareness of issues for older people; promoting the positive contribution of older people to
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their own wellbeing; and effecting improvements in the provision of servicesfor older
Tasmanians, particularly in regional areas.

198. The Victorian Government’s Positive Ageing Program promotes greater
inclusion of older peoplein civic and public life. Specific initiatives include the Images of
Age program which promotes non stereotypical portrayals of older people in the media, Age
Friendly Communities which encourages greater responsiveness to the needs and
participation of older peopleinloca government; Age Friendly Workplaces which
encourages small and medium sized employers to attract, retain and develop older workers,
and initiatives that improve the access of senior Victorians to the internet and to lifelong
learning.

viii. Participation by People with Disability in Public Life

199. The Victorian State Disability Plan 2002-2012 is based on fundamental
principles of human rights and social justice and takes a whole-of-government and whol e-of -
community approach to considering all aspects of life for people with disability. The Plan
provides a strong agenda for change, reaffirming the rights of people with disability to live
and participate in the community on an equal footing with other citizens of Victoriaand
reduce the reliance on Government funded supports.

200. The Victorian Electoral Commission (VEC) has developed a Disability Action
Plan aimed at improving access to the Victorian electoral system. Further, Victoria has
recently passed legislation to allow for atrial of electronic voting, giving electors with vision
impairment the opportunity to cast a secret vote.

F. Right of self-determination

ICCPR ICESCR CAT CROC CEDAW CERD
Articles Articles Articles Articles Articles Articles
1 1
201. The Australian Government’s general views on self-determination are set out
at pages 5-11 of Australia’s Third Periodic Report under the ICCPR.
202. The Australian Government believes that individuals and groups should be

consulted about decisions likely to impact on them in particular, including by giving them the
opportunity to participate in the making of such decisions through the formal and informal
processes of democratic government, and exercise meaningful control over their affairs.
However, the Australian Government does not support an interpretation of self-determination
that has the potential to undermine Australia’s territorial integrity or political sovereignty.

i. Indigenous peoplein Australia

203. The Australian Government recognises the cultural distinctiveness and
diversity of Indigenous peoples and acknowledges the importance of 1ndigenous peoples
being closely involved in the development and implementation of policies and programs that
impact on them.
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204. Indigenous participation in government decision-making and management is
addressed at paragraphs 181-191 above.
205. Native Title and traditional forms of economy and cultural heritage

management are discussed at paragraphs 127-146 above.

G. Right tolife, right to physical and moral integrity, slavery, forced
labour and trafficin persons

ICCPR ICESCR CAT CROC CEDAW CERD
Articles Articles Articles Articles Articles Articles
6, 11, 19, 32,
6,7,8 1,16 3343536 6 5(b)
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206. Australiais committed to ensuring to people in Australia the right to life and

physical and moral integrity, and protection from savery, forced labour and trafficking in
persons. Since 1997, the Australian Government has introduced a number of new laws and
policies which enhance protection of these rights.

i. Criminalisation of Genocide, War Crimes and crimes against Humanity

207. The Rome Statute of the International Criminal Court (ICC) was ratified by
Australiaon 1 July 2002 and entered into force for Australiain September 2002. This
followed the enactment in June 2002 of |legislation to facilitate compliance with the Rome
Statute.® Thislegislation covers the offences of genocide, crimes against humanity, war
crimes and crimes against the administration of the justice of the ICC.

208. These offences have been incorporated into Division 268 of the Criminal
Code Act 1995 with specific reference to torture and inhuman treatment where relevant.
These offences operate prospectively from September 2002 and apply to conduct both within
and outside Australia. All genocide offences attract life imprisonment. Penaltiesfor crimes
against humanity range from 17 yearsto life imprisonment and war crimes offences attract
penalties ranging from 10 yearsto life imprisonment.

ii. Institutions and mechanismsto prevent torture

2009. Acts constituting torture and other cruel, inhuman or degrading treatment or
punishment are a criminal offence and/or civil wrongin all Australian jurisdictions. For
example, Queensand passed an offence of torture (Criminal Code section 320A) in 1997 and
criminalised female genital mutilation (Criminal Code sections 323A and 323B) in 2000.
Further information on the range of legislation criminalising torture and inhuman treatment is
available in Australia’s most recent report under the CAT.

iii. Sexual assault

8 The International Criminal Court Act 2002 can be accessed at:

http://www.austlii.edu.au/au/l egis/cth/consol _act/icca2002303/. The International Criminal Court
(Conseguential Amendments) Act 2002 can be accessed at:

http://www.austlii.edu.au/au/l egis/cth/consol _act/iccaa2002543/schl.html
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210. The Australian Government has implemented several initiatives over recent
years under the National Initiative to Combat Sexual Assault and the Partner ships Against
Domestic Violence programs. These programs ended on 30 June 2005 and were replaced by
the Women’s Safety Agenda. Announced in May 2005, this four year program addresses four
broad themes: prevention, health, justice and services. The program aims to decrease the
impacts of domestic and family violence and sexual assault on the community.

211. In Victoria, the Crimes (Sexual Offences) Act 2006 aims to reduce the further
trauma experienced by children and people with a cognitive impairment by making it easier
for them to give evidence in the prosecution of sexual offences. The legislation introduces
fairer tests to assess the competence of young children to give evidence and allow evidence
of complaints about the alleged abuse made to third partiesin certain circumstances. The
Victorian Government has also committed significant financial resources to support victims
of sexual assault and child witnesses, providing extra prosecution resources, new female
forensic nurses and more health and counselling services.

iv. Slavery, sexual servitude, trafficking

Slavery
212. Under section 270.3 of the Criminal Code, it is an offence to possess a slave
or exercise over a person any of the powers attaching to the right of ownership, to engage in
slave trading, or to enter into any commercial transaction involving aslave. Itisalso an
offence to exercise control or direction over, or to provide finance for, slave trading or a
commercial transaction involving aslave. The maximum penalty for these offencesis 25
years imprisonment.

Sexual servitude
213. Under section 270.6 of the Criminal Code, it is an offence for a person to
cause another person to enter into or remain in sexual servitude, where the person intends to
cause, or isreckless asto causing, that sexual servitude. The offence is punishable by a
maximum penalty of 15 years imprisonment. Where the offence is committed against a
person under 18, the maximum penalty is 20 years imprisonment.

214. Six of the eight States and Territories (NSW, Victoria, WA, SA, ACT and
NT) now also have offences criminalising sexual servitude, including conducting a business
involving sexual servitude. The two jurisdictions without specific sexual servitude laws have
other criminal offences that could be used to prosecute incidents of trafficking in persons.

215. In 2005, Tasmania introduced the Sex Industry Offences Act 2005 which
provides for an offence (among other things) where a person, for the purpose of inducing any
person to provide or continue to provide sexual servicesin asexual services business,
intimidates, assaults, or threatens to assault any person; or threatens to cause a person to be
deported.

Deceptive recruiting
216. Under section 270.7 of the Criminal Code, it is an offence for a person to
deceive a second person about the fact that their employment or other engagement will
involve the provision of sexual services, where the first person intends to induce that second
person into an engagement to provide sexual services. This offence is punishable by a
maximum penalty of seven yearsimprisonment. Where the offence is committed against a
person under 18, the maximum penalty is nine years imprisonment.

217. Most States and Territories also have offences which target deceptive
recruiting for sexual services.
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People smuggling aggravated by exploitation
218. Section 73.2 of the Criminal Code, which came into force in 2002,
criminalises people smuggling aggravated by exploitation where persons are smuggled into a
foreign country (whether or not via Australia). Where the conduct occurs wholly outside
Australia, this offence only appliesto Australian citizens and residents. This offence carries
amaximum penalty of 20 years imprisonment.

Trafficking in persons
219. The Criminal Code Amendment (Trafficking in Persons Offences) Act 2005
created new and revised trafficking in persons offencesin the Criminal Code. This
comprehensively criminalises trafficking in persons activity, fulfilling Australia’s obligations
under the United Nations Protocol to Prevent, Suppress and Punish Trafficking in Persons,
Especially Women and Children supplementing the United Nations Convention Against
Transnational Organized Crime.

Bridging Visa
220. The Australian Government has amended Australia’s migration regulations to
create anew class of bridging visa. The Bridging F Visa came into effect on 1 January 2004
and allows peoples who could assist Australian authorities investigating peoples trafficking
to remainin Australiafor up to 30 days.

221. If aperson is assessed as being able and willing to assist Australian authorities
in pursuing the prosecution of atrafficking offence, a Criminal Justice Stay Visa may be
granted to cover the period for which their assistance isrequired. Additionally, victims who,
asaresult of their contribution to an investigation of the prosecution of people-trafficking
offenders, are deemed at risk of harm if they return to their home country may be eligible for
atemporary or permanent Witness Protection (Trafficking) Visa.

Support for victims of trafficking
222. Since 1 January 2004, a comprehensive support package has been in placein
Australiafor victims of trafficking. Suspected victims who are granted a Bridging F Visa
(described above) receive intensive support for the period of the Visa’s validity or until they
wish to leave Australia, whichever occursfirst. A range of servicesis available including
$300 for the purchase of immediate essential s such as clothing and toiletries, secure
temporary accommodation, living and food allowances, access to Medicare and the
Pharmaceutical Benefits Scheme, and accessto legal services. Victimswho are subsequently
granted a Criminal Justice Stay Visa can continue to receive support including Special
Benefit and Rent Assistance, assistance with securing long-term accommodation (provision
for bond and rent advance), $700 for the purchase of essential furniture, continuing access to
the Medicare and Pharmaceutical Benefits Scheme, access to legal services and access to
employment and training opportunities (English language skills, budgeting skills and
vocational training).

223. The Australian Government is aso implementing a re-integration assistance
project for victims of trafficking who return to their country of origin, and isworking
together with the International Organization for Migration on this project.

Community awareness
224, The Australian Government has a community awareness strategy to prevent
trafficking. The strategy targets victims of trafficking who are working in the sex industry,
aswell as others who are likely to come into contact with these people — for example, other
sex workers, clients, brothel owners and managers, brothel regulators, migration agents, sex
worker outreach organisations, and providers of sexual health services.
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Law enforcement
225. In October 2003, the Australian Government established a 23-member

Transnational and Trafficking Strike Team within the Australian Federal Police (AFP). The
Team brings together investigators and specialist analysts to tackle people trafficking and
sexua exploitation. The AFP has undertaken over 100 investigations into sexual servitude
and slavery-related offences since these offences were introduced in 1999, and over 50 since
1 January 2004.

Australia’s overseas aid program
226. Australia’s international aid program provides support to help ‘source’
countries tackle primary causes of trafficking and sexual exploitation and better assist
victims. Australia supports six anti-trafficking projects in South East Asiaas part of a
broader package of Australian development assistance worth approximately $24 million over
SiX years.

v. Forced labor

Minimum age for employment of children
227. Most Australian governments have not found it necessary to further legislate
for ageneral minimum age for employment as current law and practice is sufficient to protect
children from harmful or exploitative forms of child labour. Most Australian children who
work do so at weekends and during school holidays in order to supplement allowances from
parents, or to help pay their education expenses. Thiswork also provides important life
skills. Australia’s sophisticated system of industrial regulation provides a safety net of
minimum employment conditions, including health and safety standards.

228. Although the ACT does not legislate for a minimum age of employment, its
Children and Young People Act 1999 does not permit an employer to employ a child under
school leaving age (15 years) for more than 10 hours per week. In WA, the Children and
Community Services Act 2004 prohibits, with limited exceptions, children under 15 years of
age from being employed. In Victoria, the combined effect of the Child Employment Act
2003, the Community Services Act 1970 and the Education Act 1958 prevents children from
entering into general employment before school leaving age (currently 15 years). Children,
generally between the ages of

13-15 years, may engage in ‘light work’ subject to authorisation through a child employment
permit. Applicationsfor permits are assessed individually, taking account of the suitability
of the employer and any other direct supervisor, nature of the work, types of activities, and
hours of work. Employment is prohibited during school hours unless a Ministerial
exemption from school attendance has been obtained. The legislation limits hours that may
be worked during school terms, outside school terms and starting and finishing times.

229. Legidlation in all States and Territories prohibits employment of children
under the school leaving age during school hours. The school leaving age is defined by law
as 16 in Tasmania, WA and SA, and 15 yearsin all other States and Territories. From 1
January 2008, WA will make it compulsory for al children to attend school until the end of
the year in which they turn 17 years. Victoria has legislated a new school leaving age of 16
years, due to come into effect by 31 December 2007.

Compensation for historical labour injustices towards | ndigenous people
230. The Queensland Government is addressing injustices arising from historical
controls exercised by the Queensland Government over the labour of Aboriginal and Torres
Strait Islander peoples by establishing administrative processes to provide:
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. monetary compensation up to atotal of approximately $40 million to Aboriginal
and Torres Strait Islander peoples who worked on Government-run communities between
1975 and 1986, and who were not paid Award Wages for work that they performed, and

. reparations payments to people who were required to work and had their wages

compul sorily managed by the Queensland Government in the period prior to 1976—$55.4
million has been allocated for this process.

H. Right to liberty and security of the person

ICCPR ICESCR CAT CROC CEDAW CERD
Articles Articles Articles Articles Articles Articles
9 10, 11 37 (b), (c) and 5(b)
(d)
231 All peoplein Australia have the right to liberty and security of the personin

accordance with the above articles. Several developments are relevant to these rights,
including new security measures following 11 September 2001, changes to immigration
detention arrangements, and devel opments within the criminal justice system at the State and
Territory level.

i. Security measures since 11 September 2001

232. Australia has taken steps to enhance the capacity of its domestic law to
respond to the new security environment following the terrorist attacks in the United Statesin
September 2001 and London in July 2005.

Counter-radicalisation measures
233. Australia’s counter-terrorism strategy recognises that targeting the early stages
of radicalisation is an effective means of reducing the threat of home-grown terrorism.
Radicalisation processes do not merely exacerbate the terrorist threat in the short term; they
also jeopardise social cohesion and harmony, and in the long term threaten the democratic
order. The Australian Government adopts whole-of-government strategies that both counter
extremism and discrimination while affirming the value of a shared democratic legal order.

234. Violent radical Islam is athoroughly contemporary phenomenon and has
nothing to do with atraditional Islam which forms the belief system of the vast mgority of
Muslim Australians. Asaresult, the Australian Government is committed to ensuring that its
counter-terrorism strategies reflect the input and concerns of Muslim Australians obtained
through community engagement and is not used as a pretext for targeting Muslims or Islam
itself.

235. Following the terrorist attacks in London of 7 July 2005, the Prime Minister met
with leaders of Australia’s Muslim community on 23 August 2005. The meeting issued an
important ‘Statement of Principles’ that commits all Australians to work together to protect
Australiafrom intolerance and extremism and promote harmony and understanding.
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236. At its September 2005 special meeting, the COAG requested that the Ministerial
Council on Immigration and Multicultural Affairs (MCIMA) develop a National Action Plan
for Commonwealth, State and Territory governments based on the Statement of Principles.
The National Action Plan to Build on Social Cohesion, Harmony and Security seeksto
address the underlying causes of terrorism, including the social and economic factors that
encourage radicalisation and motivate extremist behaviours, as a wide-ranging preventative
approach to counter-terrorism.

237. The Australian Government committed $5.9 million in 2005-2006 to DIAC to
develop the National Action Plan and coordinate related work. 1n mid 2006 the Australian
Government announced a further commitment of $35 million over four years to continue to
address the risk of extremism developing in Australia, and to work against the promotion of
violence and intolerance in Australian society.

L egidlative developments
238. Summaries of and links to Australian laws to combat terrorism are available
at
<http://www.nati onal security.gov.au/agd/www/national security.nsf/AlIDocs/826190776D49
EA90CA 256FA B001BA5SEA ?OpenDocument>.

230. In July 2002, the Australian Government introduced a package of six pieces of
counter-terrorism legislation. The legislation aimed to address critical aspects of the terrorist
threat and to create a legal framework to enable the detection and effective prosecution of
perpetrators of terrorist activity.

240. HREOC’s comments on the 2002 counter-terrorism bills are available at
<http://www.humanrights.gov.au/human_rights/terrorism_sub/asio_asis_dsd.html>.
241. In October 2005, the Australian Government introduced a further package of

counter-terrorism legislation in the form of the Anti-Terrorism Act (No 2) 2005 (Cth) which
came into force on 28 December 2005. The legislation isaimed at preventing a terrorist
attack from occurring and also alowing for evidence to be preserved if aterrorist attack takes
place. The Act providesfor an expanded definition of aterrorist organisation to include
advocating terrorism, new offences of financing terrorist organisations, the power to make
control orders and order preventative detention, the power to stop, question and search
personsin relation to terrorist offences, the power to obtain information and documents, new
and updated offences of sedition, the use of optical surveillance devicesin airports and on
board aircrafts, amendments to the Financial Transaction Reports Act 1988 in relation to
money laundering and terrorist organisations, and amendmentsto ASIO (Australian Security
Intelligence Organisation) warrant powers.

242. HREOC’s comments on the 2005 Anti-Terrorism Bill (which was
subsequently amended after a Senate Constitutional and Legal Committee review) are
available at

<http://www.aph.gov.au/Senate/committee/l egcon_ctte/terrorism/submissions/sub158.pdf>.

The Australian Government’s submission to that Committee is available at
<http://www.aph.gov.au/senate/committee/legcon_ctte/terrorism/submissions/sub290a_att a.
pdf>.

Amendmentsto the Australian Security I ntelligence Organisation Act 1979 (Cth)
243. The Australian Security Intelligence Organisation Act 1979 (the ASIO Act)
was amended in July 2003 to empower ASIO to seek awarrant to question, and in limited
circumstances detain, a person who may have information relevant to a terrorism offence.
The ASIO Act was also amended in December 2003 in response to practical issuesidentified
by ASIO in the planning and execution of warrants under this regime.
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244, There are rigorous requirements and saf eguards to ensure that the new powers
are exercised reasonably. These include:
. the “issuing authority’ of awarrant to question a person must be afederal judge,

federal magistrate or another authority prescribed in regulations, and that questioning under a
warrant can only take place before a ‘prescribed authority’, who must have certain judicial
experience

. the issuing authority and the Attorney-General must be satisfied that there are
reasonable grounds for believing that issuing the warrant will substantially assist the
collection of intelligence that isimportant in relation to a terrorist offence, and the Attorney-
General must also be satisfied that relying on other methods of collecting that intelligence
would be ineffective

. if the warrant isto authorise a person’s detention, the Attorney-General must also
be satisfied of the need for the person to be brought into custody immediately

. guestioning periods limited to atotal of 24 hours (48 hours if an interpreter is
present) and, if permitted by the warrant, detention periods to atotal of 168 hours

. access to alawyer of choice at al times and a requirement that the subject of a
warrant be treated with humanity and with respect for human dignity

. provision for the subject of awarrant to seek aremedy in afederal court in relation
to the warrant or the subject’s treatment under the warrant, or to make a complaint to the
Inspector-General of Intelligence and Security or to the Commonwealth Ombudsman

. that the subject of awarrant must be at least 16 years of age to be questioned or
detained, and a special regime with additional safeguards for young persons between 16 and
18 years of age, and

. offences with a penalty of up to two years imprisonment for officials who
contravene safeguards.

Bail presumptions
245, The Anti-Terrorism Act 2004 inserted new provision 15AA into the Crimes
Act 1914. This section provides for a presumption against the granting of bail to persons
charged with or convicted of terrorism offences, unless exceptional circumstances justifying
bail can be established.

246. Bail is acomplex area where courts have traditionally had considerable
discretion. The provision isfaithful to this approach, preserving judicial discretion by
leaving it to the courts to determine what ‘exceptional circumstances’ means in each case.

I nvestigating Terrorism offences
247. The Crimes Act 1914 was amended to extend the fixed-time for questioning
arrested suspects from atotal of 12 hours up to 24 hours.

248. The automatic initial investigation period for ‘terrorism offences’ remains at
the same level asfor all other offences, namely four hours (or two hours for minors and
Aboriginals and Torres Strait Islander Australians). However, investigating officials may
now apply to ajudicial officer for an extension of the investigation period for afurther 20
hours. If the full amount of timeisjudicially authorised in any particular case, the maximum
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amount of time an arrested person can be detained and questioned would be 24 hours — four
hoursinitially and another 20 hours via a single or multiple extension(s).

249. An extension can only be granted if ajudicial officer is satisfied of a number
of matters, including that further detention is necessary to preserve or obtain evidence or
complete the investigation and the investigation is being conducted properly and without
delay. The suspect or hisor her legal representative must also be given an opportunity to
make representations about the extension application. If amagistrate or other judicial officer
decides an extension should be authorised, that extension does not have to be for the full 20
hours—it can be for any amount of time less than 20 hours.

Preventative detention under the Anti-Terrorism Act (No 2) 2005 (Cth)

250. The Criminal Code (Cth) has been amended to provide for the power for AFP
officersto preventatively detain a person who it is suspected, on reasonable grounds, will
engage in aterrorist act, or possesses a thing connected with the preparation for or
engagement in aterrorist act, or has done an act in preparation for aterrorist act, and making
the order will substantially assist in preventing aterrorist act from occurring. A preventative
detention order will only be made where it is reasonably necessary to detain the person to
prevent the terrorist act.

251. Initial orders under the Commonwealth legislation may be made for a
maximum period of 24 hours, including any extensions. They may be continued for up to a
further 24 hours, but the total period of detention must be no more than 48 hours after the
person isfirst taken into custody.

252. Aninitial order will be able to be made by a senior member of the AFP.

A continuing order will only be able to be made by ajudge, a Federal Magistrate, aformer
judicial officer or Deputy President of the Administrative Appeals Tribunal (who isalegal
practitioner). The President of the AAT, who will aso be able to issue a continuing order,
must be a Judge of the Federal Court. In both cases the person making the order must be
satisfied that there are reasonable grounds to suspect that making the order would
substantially assist in preventing an imminent terrorist act from occurring or preserve
evidence of arecent terrorist attack.

253. Thereis provision for some contact with family members and others while
detained. A detainee may telephone afamily member and an employer or employee to
inform them that he or sheissafe. A detainee over 16 but under 18 can also have contact of
two hours at a time with both of his or her parents or guardians unless one of those peopleis
subject to a prohibited contact order. A prohibited contact order means that the AFP has
determined that a person with whom the detainee would normally be allowed contact
presents arisk to action being taken to prevent aterrorist act occurring or to preserve
evidence, or for the safety of other people, amongst other things.

254. A person may also have contact with alawyer to discuss bringing a complaint
to the Ombudsman, a complaint in relation to the conduct of a police officer under relevant
legislation, proceedings in a Federal Court to challenge the lawfulness of the preventative
detention, or a challenge to the decision to make a preventative detention order in the AAT.

255. Further information about Australia’s national security legislation is available
at: <http://www.national security.gov.au/>.

256. Information on legislation introducing control ordersis located below at
paragraphs 296-298 concerning freedom of movement, and sedition offences are addressed
at paragraphs 322-324 in relation to freedom of opinion and expression.

State and Territories counter-terrorism legislation and preventative detention
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257. In September 2005, COAG agreed to develop nationally consistent legislation
to facilitate the investigation by Australian law enforcement agencies of terrorist conduct.

258. Following the COAG decision, in addition to the Commonwealth enacting
preventative detention legisation (paragraphs 250-256 refer), the States and Territories
developed legislation for preventative detention for up to 14 days.

250. The relevant State and Territory legislation is listed below:

. Terrorism (Police Powers) Act 2002 (NSW)

. Terrorism (Community Protection) Act 2003 (VIC)

. Terrorism (Preventative Detention) Act 2005 (QIld)

. Terrorism (Preventative Detention) Act 2006 (WA)

. Terrorism (Preventative Detention) Act 2005 (SA)

. Terrorism (Preventative Detention) Act 2005 (TAS)

. Terrorism (Extraordinary Temporary Powers) Act 2006 (ACT), and

. Terrorism (Emergency Powers) Act (NT)

260. In addition, the States and Territories amended their existing legislation in

order to improve law enforcement agencies’ ability to combat the threat of terrorism by
providing stop and search powers and the authority to enter and search, move vehicles,
cordon designated areas and give directions to public bodies. The State and Territory
legislation contains numerous and robust safeguards, similar to those contained in the
Commonwealth legislation.

ii. Immigration Detention

261. It is the fundamental right of each country to determine which non-citizens are
admitted to its territory and the conditions under which they are permitted to remain.

262. The Migration Act 1958 requires that all unlawful non-citizens who are in the
Australian migration zone must be detained and, unless they are granted permission to
remain in Australia, must be removed as soon as practicable. Those detained include people
who have:

. arrived in Australia without avisa
. overstayed their visa, or
. had their visa cancelled, as may be the case where a visa holder has breached their

visa conditions or has failed to satisfy the character test.

In so doing, Australiafully complies with its obligations under the 1951 Convention Relating
to the Status of Refugees and its 1967 Protocol.

263. People being held in immigration detention have broken Australian laws,
either by seeking to enter Australia without authority or, having entered legally, failing to
comply with their visa conditions. Detention provides the Australian Government with
effective access to unlawful non-citizens so as to process their claimsto remain in Australia
(including protection claims) and, if those claims are unsuccessful, to remove such persons as
soon as reasonably practicable. Australia does not have a policy of detaining people because
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they are seeking refugee status. Some of the people taken into immigration detention choose
to lodge claimsfor refugee status after they are detained and, of this group, those who are
found to be refugees are, subject to health and character checks, released immediately. Only
about 15 per cent of people taken into immigration detention seek refugee status and the vast
majority of people claiming such status are not detained while their claims are processed.

264. Amendments made to the Migration Act in June 2005 ensure that families
with children in detention are placed in the community, under community detention
arrangements, with conditions set to meet their individual needs. These amendments:

. state that the Parliament of Australia affirms as a principle that a minor shall only
be detained as a measure of last resort

. provide a non-compellable power for the Minister to specify aternative
arrangements for a person’s detention and to impose conditions to apply to the detention of
that person

. provide a non-compellable power for the Minister to grant avisato a person who is
in detention; and

. require the Secretary of DIAC to report to the Commonwealth Ombudsman on
persons who have been detained for two years or more, and for the Ombudsman to provide
assessments and recommendations rel ating to those persons to the Minister, including
statements to be tabled.

265. Further amendments to the Migration Act announced in June 2005 require the
Department of Immigration and Citizenship to make a decision on an application for a
protection visa within 90 days of application. Likewise, reviews by the Refugee Review
Tribunal must occur within 90 days. Cases where time limits are not met are the subject of
periodic reports to the Parliament of Australia.

Accessto legal advice

266. Pursuant to section 256 of the Migration Act, where apersonisin
immigration detention, the person responsible for his or her immigration detention shall, at
the request of the person in immigration detention, afford him or her all reasonable facilities
for obtaining legal advice or taking legal proceedings in relation to his or her immigration
detention. Upon arrival at an immigration detention centre detainees are informed, as part of
the induction process, of their right to receive visits from their legal representatives, contact
them by phone and to receive and send material to them viafax or post.

267. DIAC encourages legal representatives to make appropriate arrangements
prior to visiting clientsin an immigration detention facility. This ensures that an appropriate
meeting room is available and the detainee client is aware of the appointment. The
Department also facilitates access through the provision of mail, telephone and fax services.

268. The Immigration Advice and Application Assistance Scheme (IAAAS)
provides free advice and assistance to asylum seekers, including unaccompanied minors, who
arein immigration detention. The service includes assistance with the preparation,
lodgement and presentation of applications for visas through the primary decision and merits
review stages. The service aso includes the assistance of interpreters, if required.

Length of detention

269. In 2004, the High Court of Australia confirmed that it is constitutional and
lawful under the Migration Act to keep a person in detention where it may not be practical to
remove the person for some time (Minister for Immigration & Multicultural & Indigenous
Affairsv Al Khafaji [2004] HCA 38 and Al-Kateb v Godwin [2004] HCA 37). Nevertheless,
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the Australian Government seeks to minimise the period of time people remainin
immigration detention. A person who is granted a visa becomes alawful non-citizen, and is
released from immigration detention.

270. In June 2005, the Australian Government announced several changesto the
Migration Act, which have had a significant impact on the issue of lengthy detention in
Australia: Parliament has declared detention of children and familiesis alast resort; all
primary protection visa decisions and reviews by the Refugee Review Tribunal (RRT) need
to occur within 90 days of application; and where a person has been in detention for two
years or more thereisa requirement for DIAC to report every six months to the
Ombudsman. The Ombudsman assesses that report and provides his assessment to the
Minister for Immigration and Citizenship who must then table the assessment in Parliament.

271. A range of factors contribute to extended detention periods including
difficultiesinvolved in returning people to a number of countries. These difficulties may
relate to:

. circumstances which are not conducive to a safe and orderly return — eg a state of
warfare or civil unrest

. difficulty confirming identity and related problems in obtaining travel
documentation

. ongoing litigation relating to immigration and visa issues

. the absence of any agreed protocols for return, and

. difficulties in effecting transit through third countries.

272. Another important change introduced effective from 11 May 2005 was the

new Removal Pending Bridging Visa (RPBV) which provides greater flexibility to release
from immigration detention a small number of people who have spent an extended period in
detention. The RPBV ispart of the Australian Government’s commitment to constantly
review the detention caseload to identify cases where alternative arrangements could be
considered. The visaisaimed at those detainees who, for avariety of reasons outside of their
own control, cannot be removed in the near future. Other alternatives which may be
appropriate include Immigration Residential Housing and care arrangements with State
agencies.

Conditionsin Immigration Detention Centres

273. The Australian Government has a strong commitment to responding to the
needs of people who are placed in immigration detention. The Australian Government’s
commitment to ensure that detainees receive appropriate care is evidenced through the
detention services provider’s adherence to a contracted schedule of Immigration Detention
Standards (IDS), which outline the quality of life expected in immigration detention
facilities. These standards take into consideration individual needs such as gender, culture
and the age of detainees.

274. Immigration detention facilities are managed in accordance with the following
Core Operational Principles:

. Immigration detention is mandatory ‘administrative detention’, it is not indefinite or
correctional detention.

. People in immigration detention must be treated fairly and reasonably within the
law.

. Detention service policies and practices are founded in the principle of duty of care.
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. Families with children will be placed in facility-based detention only as alast
resort.
. People in facility-based immigration detention are to be provided with timely access
to quality accommaodation, health services, food and other necessary services.
. People are detained for the shortest practicable time, especialy in facility-based
immigration detention.
. People are carefully and regularly case-managed as to where they are to be located
in the detention services network and the servicesthey require.
. The assessment of risk factors underpins operational decision making.
. Detention service operations are subject to continuous improvement and sound
governance.
275. Qualified medical personnel identify the health care needs of all people as

soon as possible after they are taken into immigration detention. Medical treatment is
provided onsite at immigration detention centres by qualified doctors and registered nurses to
support the health needs of each individual and if clinically required, people are referred for
hospital or specialist care provided in the community. An enhanced mental health service
has been implemented in immigration detention centres which includes formal mental health
screening of all people on arrival at the centre, referral to amultidisciplinary mental health
team for diagnosis, development of a specific mental health care plan and ongoing care.
Mental health reassessment is undertaken periodically or at the request of the individual or
another party. All centres have avisiting psychiatrist attend on aregular basis. If clinically
required, a person in immigration detention can be referred to hospital or to a specialist
offsite in the community for mental health treatment.

276. The Detention Health Advisory Group was established in March 2006 and
plays amajor rolein providing DIAC with advice regarding the design, implementation and
monitoring of improvements in health care for people in immigration detention. The Group
is made up of expert representation from organisations that include psychiatry, psychology,
public health, dentistry, refugees, nursing, general practice and the Ombudsman’s Office,
which has observer status.

277. A number of programs are run within the immigration detention facilities that
contribute to detainee development and quality of life, in accordance with the IDS. These
include education services such as English language instruction, cultural classes and sporting
activities. All people in immigration detention are free to practise their religion of choice,
and religious services are conducted within the centres on special observance days.

278. The conditions of detention for immigration purposes are subject to
administrative review. In February 2001, an Immigration Detention Advisory Group was
established to provide advice to the Minister on the appropriateness and adequacy of
services, accommodation and facilities at immigration detention facilities. The group is
comprised of individuals selected for expertise on immigration and humanitarian issues. The
group has unfettered access to all Australian immigration detention centres. Since its
formation, the Group has visited all Australian immigration detention centres collectively
and/or individually at least once per year.

279. Additionally, a permanent working party of senior departmental officers meets
regularly to undertake an administrative review of all detention cases.

Release of children from Immigration Detention
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280. The CROC has welcomed changes to the Migration Act made in June 2005’
which now states that ‘the Parliament affirms as a principle that a minor child shall only be
detained as a measure of last resort” (section 4AA). The amendment indicates that the
principle relates to the holding of childrenin traditional detention arrangements. The
principle would indicate that, where detention of achild isrequired under the Act, it should,
when and wherever possible, take place in the community, under a residence determination
arrangement (now known as Community Detention).

281. The Minister for Immigration and Citizenship now has an additional non-
compellable, non-delegable power to specify alternative detention arrangements for a person
and the conditions which will apply to that person’s detention. The objective of these
amendments s to ensure that families with children in immigration detention will be placed
in the community, under flexible community detention arrangements, with conditions set to
meet their individual circumstances.

282. On 29 July 2005, all families with children were released from immigration
detention facilities into community detention. All families with children who now enter into
immigration detention will be placed in the community under Community Detention
arrangements as soon as possible, following a decision by the Minister for Immigration and
Citizenship. All families with children who are placed in Immigration Residential Housing
or aternative temporary detention in the community will be referred to the Minister for
Immigration and Citizenship for a decision of possible placement in Community Detention .

283. The Australian Government works with NGOs to make sure that, when a
person is placed in Community Detention, they are properly supported. The NGOs are
funded by the Australian Government to source housing for these persons and allow payment
of their billsand other living expenses. The NGOs also provide case officers to assist people
in Community Detention and to ensure they have access to the relevant services and social
support networks. Community Detention is a community based detention option granted by
the Minister for Immigration and Citizenship. Although it is anon-compellable and non-
delegable power, where families with children are detained, the Prime Minister has indicated
that decisions regarding placements under Community Detention should be made within four
weeks. The department has devel oped guidelines and procedures to support this timeframe
for families. The department has published a fact sheet on Community Detention (previously
known as Residence Determination) which is currently available on DIAC’s website:
<http://www.immi.gov.au>.

284. When families are first detained they may initially be placed in Immigration
Residential Housing Centre (IRH) while their primary processing is completed and
assessments take place on their prospect for removal and while the Minister considers
placing the family into the community under Community Detention arrangements. |RH
clients are provided with housing style accommodation in a community setting, with the
opportunity to live a more self-sufficient lifestyle while they remain formally in immigration
detention.

iii. Aboriginal deathsin custody

285. Of the total of 54 deaths in prison and police custody in Australiain 2005, 15
deaths were of Indigenous people, which is the equal lowest number recorded by the
Australian Institute of Criminology since 1996.

" Committee on the Rights of the Child, Concluding Observations on Australia’s Second and Third Reports
under the Convention on the Rights of the Child, 2005.
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286. While rates for both Indigenous and non-Indigenous deaths in prison custody
have fluctuated between one and six deaths per 1000 prisoners since 1982, the rates for both
Indigenous and non-1ndigenous deaths have become more similar since 1999 and both have
begun to trend downward since that time. In 2005, the rate of Indigenous deathsin prison
custody was 1.2 per 1,000 Indigenous prisoners, compared with 1.4 per 1,000 non-
Indigenous prisoners. There were no deaths of 1ndigenous prisoners from apparent unnatural
causes in 2005-06.

287. However, Indigenous Australians remain overrepresented in the criminal
justice system. Indigenous prisoners represented 24 per cent of the total prisoner population
at 30 June 2006, the highest proportion at 30 June since 1996. Asat 30 June 2006, the age
standardised rate of Indigenous imprisonment was 1,668 per 100,000 adult Indigenous
population, 13 times more than the non-Indigenous rate.

288. Despite a young and fast growing Indigenous popul ation, rates of detention
for Indigenous young people aged 10-17 have been in decline in the last decade (in 2005
down by 25 per cent compared to 1994 figures). Y et the over-representation of Indigenous
young people in detention using the rate ratio (Indigenous rate divided by the non-Indigenous
rate) remains high and has not decreased since 1994. At 30 June 2005, Indigenous young
people were 23 times more likely than non-Indigenous young peopleto bein juvenile
detention.

289. For more information on Indigenous imprisonment issues, see Annex 1.
Statistical data and human rights indicators.

iv. Deprivation of Liberty and Prison Conditions

290. A number of changes have occurred in the laws of States and Territories
relating to deprivation of liberty in the criminal justice system:

. In Queensland, the Dangerous Prisoners (Sexual Offenders) Act 2003 allows for
supervised release or preventive detention of certain prisoners beyond the term previously
imposed on them by a court as punishment for their offences. The Supreme Court must be
satisfied, after considering psychiatric assessments of the level of risk that the prisoner will
commit another serious sexual offence if released, that the prisoner would be a serious
danger to the community unless a continuing detention order or supervision order ismade. A
prisoner’s continued detention is subject to regular annual review by the Supreme Court and
is appealable to the Court of Appedl.

. In WA, the Dangerous Sexual Offenders Act 2006 provides that the Director of
Public Prosecutions can apply to the Supreme Court for a continuing detention order or a
continuing supervision order for serious sexual offenders who are under a sentence of
imprisonment for a serious sexual offence and who continue to present a serious risk to the
safety of the community. The Court must have regard to psychiatric reports, other
psychiatric, medical or psychological assessments, the success of the person’s rehabilitation,
the likelihood of the person re-offending, and the need to protect members of the community
from the risk of the person re-offending. The Act sets out the conditions of the supervision
order, and provides for appeals and amendments to the supervision orders.

. In Victoriaand the NT, the common law defence of insanity has been replaced with
a statutory defence of mental impairment, with release now determined by the courts
according to criteria prescribed under law, rather than at the Executive’s discretion.

291. A number of developments at State and Territory level have aso occurred in
relation to conditions in detention:
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. In NSW, Custody Managers have been appointed to all Police stations to educate
other police officers and to ensure that the human rights of all persons detained are upheld.

. In Victoria, an independent Corrections Inspectorate was created in 2003 to monitor
correctional services. A purpose built, 600-bed Remand Centre was opened in April 2006,
which maximises the separation of unsentenced prisoners from sentenced prisoners, and
includes a Y oung Adults Unit to separately house more vulnerable prisoners, including
younger prisoners. Further, a purpose built, 300-bed correctional programs centre was also
opened in early 2006, which provides an intensive level of treatment and offender
management activity, including sex offender treatment programs, drug and alcohol treatment
programs, violent offender treatment programs, and vocational services programs for
prisoners.

. A new pre-release centre for women prisoners was opened in WA in June 2004.
Services for women prisoners allow infants to stay with their mothers where thisisin the
child’s best interest and can be managed within the prison. Children up to the age of four
years are allowed to live with their mothers, and extended visits with older children are also
allowed.

v. Young Offenders and Detention

292. A range of initiatives have been taken by governments across Australiato
improve the juvenile justice system and to ensure that children in detention are treated with
dignity and respect for their rights. These include diversionary programs, reforms to
regulation of juvenile detention facilities and the development of new facilities. Specific
details of programs are available in Australia’s most recent report under CROC.

|. Right to freedom of movement, right of accessto any public place,
expulsion and extradition

ICCPR ICESCR CAT CROC CEDAW CERD
Articles Articles Articles Articles Articles Articles
12,13 3 10 15(4) 5(d-i), (d-ii)
and (f)
293. Australia respects the rights of people in Australia under the above articles.

The following relevant developments have occurred in recent years:
i. Measures under the Anti-Terrorism Act (No 2) 2005

Powers to stop, question and search personsin relation to a terrorist act

294, Under the new Anti-Terrorism legislation referred to above at paragraphs
239-256, the police may stop a person who isin a Commonwealth place (an area about
which the Commonwealth Government may make laws to ensure the peace, order and good
government of the Commonwealth under the Constitution), or in a Commonwealth placein a
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prescribed security zone (so prescribed by the
Attorney-General for 28 days) to search for athing related to aterrorist act or to prevent a
terrorist act from occurring.

295. A police officer may stop and detain a person under this Act only for aslong
asit takes to reasonably search a person under the section. A police officer may search or
frisk a person, search anything under his or her immediate control, any vehicle or anything
which the police officer suspects on reasonable grounds that the person brought into the
Commonwealth place, and may confiscate any object that the officer suspects has aterrorist
purpose. A person should not be subjected to greater indignity than is reasonable and
necessary to conduct the search and may request that the object seized be returned within 90

days.

Control Orders

296. A control order can be made to last for up to twelve months (three months for
persons between the ages of 16-18) and places certain restrictions on the person against
whom the order is made. Such restrictions include, amongst others, a prohibition or
restriction on the person being at specified areas or places; a requirement that the person
remain at specified premises between specified times each day, or on specified days, a
requirement that the person wear atracking device; a prohibition or restriction on the person
accessing or using specified forms of telecommunication or other technology (including the
Internet); a requirement that the person report to specified persons at specified times and
places; arequirement that the person allow impressions of his or her fingerprints to be taken;
and a requirement that the person participate in counselling or education if he or she so
consents.

297. A control order is made by a court on the application of the AFP with the
consent of the Attorney-General. Control orders must be issued by a court, which makes an
interim control order only if it is satisfied on the balance of probabilities that making the
order would substantially assist in preventing aterrorist act; or that the person has provided
training to, or received training from, alisted terrorist organisation. The Court also hasto be
satisfied on the balance of probabilities that each of the obligations, prohibitions and
restrictions to be imposed on the person by the order is reasonably necessary, and reasonably
appropriate and adapted, for the purpose of protecting the public from aterrorist act.

298. The AFP can seek to confirm an ‘interim’ control order. If they decide to do
this, they must notify the issuing court and the person who is the subject of the interim
control order. That person will be given asummary of the grounds on which the orders were
made along with the interim control order, all the documents that were provided to the
Attorney-General and the court in the application process for the interim order on the person,
and any details that are necessary to ensure the person can understand and respond to the
substance of those facts. The person and their legal representative may attend the court and
make submissions as to why there are no grounds to make and confirm the order when the
court decides whether to confirm the order.

ii. Refoulement and Expulsion

299. Asylum seekers in Australia have access to merits review by an independent
Tribunal if their visa applicationisrefused. They also have accessto judicial review of the
Tribunal’s decision in the case of legal error. Section 417 of the Migration Act provides the
Minister with a non-delegable, non-compellable power to substitute a decision of the
Refugee Review Tribunal that an applicant is not a person to whom Australia has protection
obligations under the Refugees Convention with a more favourable decision if the Minister
considersit in the public interest to do so. There are similar powers that can be used to
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substitute the decisions of other relevant Tribunals. Ministerial Guidelinesintroduced in
1999 establish a framework to assist departmental officers to identify the circumstancesin
which cases are to be referred to the Minister for possible use of his public interest powers
under the Migration Act..® The guidelines provide the policy framework for assessing cases
for any unique or exceptional circumstances where it may bein the public interest for the
Minister to intervene to grant avisa. Most notably, they refer to Australia’s international
obligations under the CAT, the CROC, and the ICCPR as relevant considerations in making
this determination.

300. Where people found not to be refugees remain in Australia awaiting removal,
DIAC closely monitors developmentsin relation to their case in order to raise with the
Minister any cases which may warrant a fresh assessment. Since September 2005, this
process has been further strengthened by the development of a pre-removal checking process,
which requires areview of the case prior to removal, including assessment of Australia’s
international obligations and review of any new country information not previously
considered. In cases where the applicant is subject to removal, section 417 of the Migration
Act provides an additional mechanism to ensure Australia’s compliance with its non-
refoulement obligations under the CAT and the ICCPR.

301. Similarly, visa cancellation procedures also take account of obligations under
the CAT, ICCPR and the CROC.

iii. Disability Access
302. The Disability Discrimination Act 1992 (Cth) (DD Act) seeksto eliminate, as
far as possible, discrimination against people on the basis of disability in arange of areas,

including in employment, education, accommodation, the administration of Commonwealth
laws and programs, and access to public premises and provision of goods and services.

303. Section 31(1) of the DD Act enables the Attorney-General to formulate
disability standardsin relation to arange of areas covered by the DD Act. To date, the
Attorney-General has formulated two disability standards that apply throughout Australia.

304. The Disability Standards for Accessible Public Transport (Transport
Standards) commenced on 23 October 2002. The Transport Standards specify how the
objects of the DD Act are to be achieved in the provision of accessto public transport. The
Transport Standards establish minimum accessibility requirementsto be met by providers
and operators of public transport conveyances, infrastructure and premises, in accordance
with a compliance timetable specified in the Standards.

305. The Disability Standards for Education (Education Standards) came into
effect on 18 August 2005. The Education Standards clarify and elaborate the existing
obligations of education providers under the DD Act in six key areas. enrolment;
participation; curriculum development, accreditation and delivery; student support services,
and elimination of harassment and victimisation.

306. The Australian Government is undertaking work on a possible Disability
Standard on Access to Premises, to better align building regulation with existing DD Act
obligations.

307. Specific initiatives are aso in place with respect to telecommunications:

8 The Ministerial guidelines for the identification of unique or exceptional cases where it may bein the public interest to
substitute a more favourable decision under s345/351/391/417/454/501J of the Migration Act 1958. The Guidelines were
signed by the Minister on 31 March 1999 and have effect from that date. These guidelines elaborated on previous
guidelines and were reissued in 2003
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. The Australian Communications and Media Authority (ACMA) has the power to
make standards relating to specified customer equipment designed to cater for people with
disabilities—Standard ASYACIF S040:2001 (Requirements for Customer Equipment for use
with the Sandard Telephone Service—Features for special needs of persons with
disabilities) was issued on 15 March 2002.

. Obligations fall on telecommunications carriers and other service providers with
respect to the provision of specialty equipment to people with disabilities.

. The National Relay Service (NRS) is atelephone relay service that allows
Australians who are deaf, or who have a hearing, speech or communication impairment, to
communicate with anyone who uses a standard telephone. The NRSisan Australian
Government initiative provided under contracts and is funded by alevy on eligible
telecommunications carriers.

I nitiatives of States and Territories

308. Anti-discrimination legislation and policies, including disability
discrimination provisions, also exist in all States and Territories. For example, the
Tasmanian Government’s Disability Framework for Action (2005-2010) includes
undertakings to ensure that Government establishes inclusive and consultative relationships
with people with disability (in developing, implementing and evaluating services), and
through the establishment of the Premier’s Disability Advisory Council, which provides a
forum for ongoing consultation on whole-of-government disability issues.

3009. Part 5 of the Western Australian Disability Services Act 1993 requires public
authorities to develop and implement Disability Access and Inclusion Plans (DAIPS). This
regime is unique to WA and is considered highly innovative in the rest of the world. DAIPs,
through six desired outcome areas, aim to ensure that people with disability can access public
authorities’ services, facilities and programs.

J. Right to privacy, right to freedom of thought, conscience and religion

ICCPR ICESCR CAT CROC CEDAW CERD
Articles Articles Articles Articles Articles Articles
17,18 14, 16 5(d)(vii)
310. The right to privacy and freedom of thought, conscience and religion are

strongly upheld in Australia. Recent devel opments which relate to Australia’s obligations
under the above articles are detailed below.

i. Privacy

Public sector

311 Since 1997, five Australian jurisdictions, apart from the Commonwealth, have
introduced privacy legidation for the protection of personal information held by the public
sector at the State level. The remaining States have administrative schemesin place. These
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legislative and administrative schemes reflect the existing Commonwealth Information
Privacy Principles set out in the Privacy Act 1988 (Cth) (the Privacy Act).

Private sector

312. Since 2001, the Privacy Act has regulated the handling of personal

information by private sector organisations through the introduction of the Nationa Privacy
Principles (NPPs). The NPPs prescribe minimum standards for the collection, holding, use,
disclosure and transfer of personal information by private sector organisations. The NPPs are
intended to ensure Australians can be confident that information held about them by private
sector organisations will be stored, used and disclosed in afair and appropriate way. Under
the Privacy Act business and industry may choose to be bound by the NPPs as described in
the Privacy Act, or incorporate them directly into a binding business or industry-wide privacy
code. Asat July 2006, two industry based privacy codes had been approved by the Privacy
Commissioner, with another five being drafted for consideration.

Protection of Human Genetic | nformation

313. The Australian Law Reform Commission (ALRC) and the Australian Health
Ethics Committee of the National Health and Medical Research Council undertook an
Inquiry into the Protection of Human Genetic Information in Australia from 2001 to 2003,
and reported to Parliament in May 2003 (ALRC 96 Essentially Yours). The report, available
at <http://www.alrc.gov.au>, surveys the existing law and practice in Australia, and contains
the results of the extensive consultations held throughout the inquiry, and final
recommendations for change to law and practice. The Australian Government response,
which adopted many of the Report’s recommendations, is available at
<http://www.ag.gov.au>.

ii. Freedom of Thought, Conscience and Religion

314. As mentioned above at paragraph 52, religious freedom is protected under the
Consgtitution. The Australian Government has also undertaken a number of initiatives to
support harmonious relationships between people of different cultures and religious
backgroundsin Australia, in order to promote and protect the freedom of thought, conscience
and religion. For example, the Joint Standing Committee on Foreign Affairs, Defence and
Trade’s Report, Conviction with Compassion: A Report on Freedom of Religion and Belief,
was tabled in Parliament on 27 November 2000 and is available at
<http://www.aph.gov.au/house/committee/jfadt/Religion/Relindex.htm>.

The Australian Government’s response is available at
<http://www.aph.gov.au/house/committee/fadt/Religion/Rel Response.pdf>.

315. During 2003 and 2004, HREOC undertook the project |smag —Listen:
National consultations on eliminating prejudice against Arab and Muslim Australians, with
the aim of exploring whether Arab and Muslim Australians were experiencing discrimination
and vilification post September 11.

316. As discussed at paragraphs 236237, the Australian Government has, together
with the Muslim Community Reference Group, developed a National Action Plan to Build on
Social Cohesion, Harmony and Security. The Australian Government is funding a range of
initiatives under the Plan to address extremism and intolerance in the Australian community.
These initiatives will promote greater understanding and tolerance in the wider community in
relation to different religions and beliefs.

317. The Australian Government is spending some $20.5 million over the next four
years on the refocused Living in Harmony program to enhance mutual respect between
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Australians and promote community participation. The program does this through four
components:

. Funding for local community projects that develop activities at the local level.

. A partnerships program which works with major organisations and peak bodies on
projects of national and strategic significance.

. Ad hoc grants that respond to crisis and emerging issues.

. A public information strategy that includes the annual celebration of Harmony Day

on 21 March which coincides with the UN International Day for the Elimination of Racial
Discrimination.

K. Freedom of Opinion and Expression

ICCPR ICESCR CAT CROC CEDAW CERD
Articles Articles Articles Articles Articles Articles
19, 20 12, 13 4(a) and (c),
5(d)(viii)
318. In accordance with Australia’s obligations under the above articles, al

Australians are free to express themselves, subject only to appropriate limitations as provided
for under these Articles. Recent developments concerning these rights are outlined below.

i. Prohibition of incitement to discrimination, hostility or violence

3109. Some NGOs have raised concerns about the role of the internet in promoting
racial and religious hatred.
320. The Crimes Legislation Amendment (Tel ecommunications Offences and Other

Measures) Act (No 2) 2004 introduced an offence dealing with the use of a carriage servicein
away which isintentionally menacing, harassing or offensive. This offence applies to both
the use of a carriage service in amenacing, harassing or offensive way, and to the use of a
carriage service to communicate content which is menacing, harassing or offensive. The
offence provides that reasonable persons must regard the use of the carriage service, given

all the circumstances, as menacing, harassing or 