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LAWYERS’ COMMITTEE FOR CIVIL RIGHTS UNDER LAW
UNEQUAL OPPORTUNITY: A CRITICAL ASSESSMENT OF THE U.S.
COMMITMENT TO THE ELIMINATION OF RACIAL DISCRIMINATION
INTRODUCTION AND EXECUTIVE SUMMARY
We welcome the Periodic Report of the United States of America (April 2007) (“2007 U.S.
Report”)1 to the United Nations Committee on the Elimination of Racial Discrimination
(“CERD Committee”). The 2007 U.S. Report outlines past and existing legislative, judicial,
administrative, and other measures through which the United States (“U.S. Government”)
has given effect to its undertakings under the International Convention on the Elimination of
All Forms of Racial Discrimination (“Convention”) in accordance with Article 9 of the
Convention.
While the 2007 U.S. Report highlights various advances achieved to date and identifies
obstacles to the U.S. Government’s compliance with the Convention, it does not fully
address approaches for eliminating racial discrimination that continue to plague our society.
Thus, while the U.S. Government has taken significant strides to eliminate de jure
discrimination and has established certain remedial structures, it has failed to meet its
obligation under the Convention to identify and eradicate the de facto, systemic
discrimination that continues to exist in the United States.
This non-governmental organization (“NGO”) Shadow Report (“Shadow Report”) has been
produced as a result of concerns of the Lawyers’ Committee for Civil Rights Under Law that
the 2007 U.S. Report does not reflect the reality of racism in American society today. Its
purpose is to supplement the 2007 U.S. Report with additional information and provide an
enhanced picture of how racism and discrimination continue to affect different communities
in the United States. As discussed in greater detail in this Shadow Report, the current
conditions in the United States with respect to enforcement of laws, federal policies, and
judicial interpretations of laws, suggest that progress toward the goals of the Convention,
including to guarantee for all individuals the full and equal enjoyment of human rights and
fundamental freedoms, has stalled, and in some cases, has reversed.
This Shadow Report focuses on key areas of concern, specifically voting rights and electoral
reform, equal justice, employment discrimination, affirmative action, hate speech and
racially-motivated hate crimes, environmental justice and health care, housing and
community development issues, minority business issues, and education. It also provides
proposed recommendations for the CERD Committee to consider with respect to its review
of the 2007 U.S. Report.
The 2007 U.S. Report marks a continuation of a trend toward applying international human
rights conventions only to the extent that U.S. domestic laws already exist to implement the
Convention’s provisions. In 2001, the CERD Committee found that the U.S. Government
interpreted the Convention narrowly, to the benefit of its own domestic law and at the
expense of implementation of the Convention. The U.S. Government’s justification for
refusing to adopt international human rights law rests mainly on the claim that U.S. law
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provides adequate human rights protection. The persistence of racial discrimination and
inequalities in the United States, as documented in this Shadow Report and elsewhere,
refutes this claim.
Voting Rights. The principal fault of the 2007 U.S. Report regarding political and voting
rights is the excessive focus on the purpose and reason for the laws and policies at issue
coupled with a disregard for the ways in which these laws have been recently interpreted and
implemented, sometimes with discriminatory effects. While the laws discussed by the
United States, such the Help America Vote Act, were indeed enacted to increase access to
the franchise, they are increasingly interpreted in ways that have the opposite impact on
minority voters. In addition, a phenomenon of increased politicization of voting rights
enforcement has been observed with a profoundly negative impact on minority voting rights.
Federal enforcement of laws designed to expand the franchise, such as increased voter
registration, have recently been interpreted in ways which go against the very purpose of the
laws’ enactment. Voter identification laws, fueled by unsupported claims of voter fraud,
have disproportionately impacted minority voters. The United States also continues to
disenfranchise more incarcerated persons than any other country in the world, resulting in an
egregious impact on racial minorities. These significant problems that remain in the area of
voting rights could be solved either by improved interpretation and enforcement of existing
laws or enactment of new laws to substantially increase access to the ballot.
Equal Justice and Access to Justice. In the area of equal justice and access to justice, racial
minorities continue to suffer a higher incarceration rate than non-minorities. With an
adversarial legal system designed by and for lawyers, meaningful access to courts in the
United States means access to counsel. To truly provide equal justice, the U.S. Government
and its state and local governments should provide counsel in all proceedings involving
criminal charges and in civil proceedings involving basic human needs. In addition, statistics
continue to show a disturbing link between race and the imposition of the death penalty. The
United States has failed to ensure that the death penalty is not imposed as a result of the
economic, social, and educationally disadvantaged position of the convicted person, such as
by imposing a moratorium on the death penalty, as recommended by the CERD Committee
in 2001.
Employment. Pronounced disparities between racial minorities and others continue in
unemployment, earnings and poverty rates, leading to the conclusion that discrimination is
preventing minorities from receiving equal employment opportunities. The United States has
a long history of discrimination in the workplace, and race, color and national origin continue
to have a pervasive effect on the experience of its workers. A predominant theme of the past
several years has been the lack of enforcement of federal laws designed to remedy
discrimination in employment for minorities by the government agencies tasked with this
responsibility. The types of cases pursued reflect a marked reduction in the number of
disparate impact cases, which seek broad reform of employment selection practices that
adversely affect the employment opportunities for a minority group. A significant number of
cases filed by the federal agency charged with enforcement of these laws have been “reverse
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discrimination” cases, alleging discrimination against Whites. In addition, recent judicial
interpretations of federal labor laws have resulted in the strengthening of immigration
enforcement by weakening worker protections, leading to employment discrimination at the
intersections of race and national origin. National security and fears of terrorism
justifications also have been used to limit protections against discrimination, or even fuel
discrimination, based on national origin, religion, race, and color. These realities show that
while efforts have been made to address discrimination in the U.S. workplace, there remains
much room for improvement.
Affirmative Action. The Convention obligates States Parties to take special and concrete
measures to ensure adequate development and protection of racial and ethnic groups and
individuals belonging to them. “Affirmative action” measures — or measures to increase
opportunities for racial and ethnic groups in employment, education and contracting to counter
the effects of long-term discrimination against such groups — taken by the U.S. Government
have failed to achieve full access and equality. In practice, the U.S. Government has imposed
significant limitations on affirmative action programs. Judicial review of affirmative action
measures in the context of education, employment and government contracting, require that such
measures be narrowly tailored to further a compelling governmental interest and are strictly
construed. In the employment arena, public employers must have convincing evidence of prior
discrimination, which is more than mere societal discrimination, before it can implement
affirmative action programs. Affirmative action has been distorted to promote “color blindness”
rather than to ensure adequate development and protection of minorities.
Hate Speech and Racially-Motivated Hate Crimes. The Convention requires States Parties to
penalize certain conduct, including dissemination of ideas based on racial superiority or hatred
and acts of violence or incitement to violence against any race or group of persons of another
color or ethnic origin. Hate speech and hate crimes persist in the United States. A recent
example, the “Jena 6” incident in the state of Louisiana, where, after a string of racially-charged
incidents six Black teenagers were prosecuted for the beating of a White classmate, garnered
international attention as a symbol of racial injustice. Although freedom of speech is guaranteed
by the First Amendment to the U.S. Constitution, as reflected in the 2007 U.S. Report, it does
not prevent the U.S. Government from taking other measures to ensure that acts of violence, or
speech that incites violence against a racial group is prohibited and prosecuted.
Environmental Justice and Healthcare Disparities. Environmental racism and health care
disparities, especially as environmental pollution and myriad health problems associated with
poor air and water quality and toxic exposure disproportionately burden low income
communities and people of color. Such disparities in the United States primarily impact the
poor, uninsured, and other vulnerable and high risk populations. Many Americans continue to
face inequalities in health care coverage, provider access and overall health status.
Housing and Community Development. In the area of housing and community development, the
United States has not taken all appropriate measures without regard to race to ensure the
enjoyment of, in particular, the right to adequate housing, as recommended by the CERD
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Committee. Despite the recommendations of the CERD Committee and the requirements of the
Convention, the United States has made little progress in addressing racial disparities relating to
access and enjoyment of housing. While the U.S. Government correctly acknowledges the
challenges posed by racial discrimination in housing, the 2007 U.S. Report provides an
incomplete assessment of the problem. De facto segregation persists in many metropolitan and
rural areas throughout the country. Discrimination in the private housing market remains
prevalent. Public housing remains substandard and insufficient at both the state and federal
levels.
Minority Business. The representation of minority-owned businesses in various economic
sectors, by numbers and by sales receipts, continues to be well below minorities’ representation
in the population as a whole as compared to their White-owned counterparts. Disparities exist
not only in the formation of minority-owned businesses, but also in the development and growth
of these businesses. U.S. Government policies as to lending and contracting, and judicial
interpretation of remedial programs to address under-representation of minorities in government
contracting have worked to halt advancements towards full and equal opportunities.
Education. The U.S. Government has failed to prevent apartheid conditions in public schools
and to promote access to quality educational opportunities for racial and ethnic minority
groups historically and presently prone to discrimination—leading to large achievement
gaps, high rates of suspension, expulsion, and criminal sanctions for minority students, and
low graduation rates for minority and English Language Learner students. These
circumstances diminish opportunities for the full and equal enjoyment of economic
opportunities, human rights, and fundamental freedoms. The U.S. Government, including
federal agencies charged with assuring access to equal educational opportunities for all
individuals, have all but abandoned school integration and diversity as a matter of policy.
Moreover, the U.S. Government has opposed voluntary and conscious efforts by
communities nationwide to reduce extreme racial and ethnic isolation in grades K-12 and
open pathways to higher education for minority students. As judicial remedies for racial
discrimination weaken and federal legislation proves inadequate, it is imperative that the
U.S. Government take far-reaching structural reforms to comply with the Convention and
eliminate racial disparities in public education.
Summary of Key Recommendations:
In addition to other recommendations discussed in this Shadow Report, the Lawyers’ Committee
proposes the following recommendations for the CERD Committee’s consideration:
·

The U.S. Government should vigorously enforce federal voting rights laws and ensure
that the taint of political considerations is removed from its enforcement of these laws.

·

The U.S. Government should support efforts to repeal or revise the most burdensome felon
disenfranchisement laws.
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·

The U.S. Government should use all appropriate means to fulfill the U.S. Constitution’s
promise of equal justice in both civil and criminal matters, and its obligation under the
Convention to guarantee the right of everyone to equality before the law and equal treatment
before the tribunals and all other organs administering justice.

·

The U.S. Government should recognize a right to counsel in civil proceedings for
economically disadvantaged individuals especially when basic human needs are at stake,
such as shelter, sustenance, safety, health, or child custody.

·

The U.S. Government should impose a moratorium on imposition of the death penalty until
it can ensure that that the penalty is not imposed as a result of racial bias or as a result of the
economically, socially and educationally disadvantaged position of the convicted person.

·

The U.S. Government should show its commitment to protecting employment rights by
using all appropriate means to ensure federal agencies protect those rights and promote
equal treatment.

·

The U.S. Government, in the face of narrow doctrinal interpretations by the courts,
should encourage and support the enactment of laws to protect the employment rights of
minorities and prevent disparate impact on minorities.

·

The U.S. Government should recognize its mandatory obligations under the Convention
to use “special measures,” and the goals of full access and equality to education,
employment, and contracting. The U.S. Government should cease relying on structural
and constitutional limitations to avoid promoting positive change and focus on the
implementation of special measures, including using all appropriate means to support
voluntary efforts to promote diversity.

·

The U.S. Government should create appropriate infrastructure to monitor the
effectiveness and fairness of current affirmative action programs in education,
employment, and contracting, and to generate additional effective affirmative action
measures.

·

The U.S. Government should work to enact laws to close the gaps that currently exist in
federal hate crimes laws by making it easier to prosecute those who commit racially
motivated crimes and by increasing the reporting accuracy of hate crime incidents.

·

The U.S. Government should use all appropriate means to ensure that federal agencies
collect, analyze, and maintain data regarding the exposure of communities to hazardous
materials.

·

The U.S. Government should take all appropriate action to address environmental
protection standards for schools receiving federal funds, including guidelines for indoor
air quality and physical placement of schools.

-5-

LAWYERS’ COMMITTEE FOR CIVIL RIGHTS UNDER LAW
·

The U.S. Government should take all appropriate action to ensure enforcement of
environmental laws and the protection of minority and low-income communities
disproportionately impacted by environmental hazards.

·

The U.S. Government should set specific benchmarks for the speedy investigation and
resolution of complaints of racial discrimination by those in the housing market, and take
all appropriate measures to ensure appropriate redress of such complaints.

·

The U.S. Government should allocate public housing assistance to encourage integration
and diversity in both rural and metropolitan areas.

·

The U.S. Government should use all appropriate means to improve the prospects for
development and success of minority-owned businesses such as adoption of lending
goals with meaningful enforcement mechanisms, review of federal contracting processes,
and mentoring programs.

·

All levels of government in the United States should enact laws that adopt an effects test
to measure de facto barriers to equal educational opportunities. Concurrently, laws
should provide safeguards that protect against practices that have either the purpose or
the effect of discrimination on the basis of race.

·

All levels of government in the United States should reject the use of the ‘colorblind’
doctrine in legislation and government education policies, which is fundamentally
inconsistent with the obligation under the Convention to use special measures to promote
the adequate development of quality educational opportunities to those historically
denied such opportunities and those currently facing de facto barriers to quality
educational opportunities.
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CHAPTER 1:COMPARATIVE LEGAL ANALYSIS OF THE CERD COMMITTEE’S
2001 RECOMMENDATIONS AND THE UNITED STATES REPORT TO THE
CERD COMMITTEE OF APRIL 2007
Introduction.
1.
The 2007 U.S. Report marks a continuation of a trend toward applying
international human rights conventions only to the extent that U.S. domestic laws already exist
to implement the Convention’s provisions. Critics of the U.S. Government’s record on human
rights state that “in the cathedral of human rights, the U.S. Government is more like a flying
buttress than a pillar - choosing to stand outside the international structure supporting the
international human rights system, but without being willing to subject its own conduct to the
scrutiny of the system.”2 One manifestation of the U.S. Government’s “flying buttress” policy is
the set of reservations, understandings and declarations (“RUDs”) it attaches to treaty
ratifications. RUDs are attacked as a thinly veiled effort to ensure that human rights treaties
“effect virtually no change in domestic law.”3 In 2001, the CERD Committee found that
the U.S. Government interpreted the Convention narrowly, to the benefit of its own domestic
law and at the expense of implementation of the Convention. The CERD Committee expressed
deep concern over discrimination in the United States and issued a number of recommendations
to the U.S. Government in the CERD Committee’s 2001 Recommendations.4
2.
There is a notable discrepancy between the narrow U.S. law on discrimination
and the Convention’s broader understanding of discrimination. In part, but only in part, this gap
is due to the U.S. Government’s RUDs. The U.S. Government’s justification for refusing to
adopt international human rights law rests mainly on the claim that U.S. law provides adequate
human rights protection.5 However, the persistence of racial discrimination and inequalities in
the United States, as documented in this Shadow Report and elsewhere, refute this claim.6
3.
The U.S. Government responses to the CERD Committee’s concerns and
recommendations fall short for several reasons. First, the U.S. Government’s responses show
that, by and large, it has not followed the CERD Committee’s recommendations. Second,
the U.S. Government continues to interpret the Convention narrowly and fails to demonstrate
how its narrow interpretation will nonetheless advance the express goals of the Convention. For
these reasons, the U.S. Government has not adequately implemented the CERD Committee’s
2001 Recommendations. As a result, an opportunity for leadership in strengthening
implementation of the Convention has been lost.
Overview of the CERD Committee’s Concerns and Recommendations to the U.S.
Government.
Concerns:
4.
The CERD Committee noted the persistence of racial discrimination and
inequalities in the United States. Examples included the Native American population’s

-7-

LAWYERS’ COMMITTEE FOR CIVIL RIGHTS UNDER LAW
continued problems in the areas of land rights and poverty; the high proportion of Blacks subject
to capital punishment; unequal educational opportunities, especially for Black, Hispanic and
Native American pupils; and unequal health care for minority and disadvantaged women. The
CERD Committee also expressed concern over discrimination in private conduct exempted from
regulation. The CERD Committee further found that federal and state civil rights agencies were
insufficiently funded.7
5.
The CERD Committee also found that the U.S. Government interpreted the
Convention narrowly. It expressed concern over the judiciary’s restrictive treaty interpretation
which favored U.S. federal law.8 This practice is contrary to the almost universally applied rule
of statutory construction referred to as the Charming Betsy doctrine. Under the Charming Betsy
doctrine, federal statutes ought never to be construed to violate international law if any other
possible construction remains.9 This rule of construction reflects principles of customary
international law that courts must assume Congress ordinarily seeks to follow.10
6.
In addition, the CERD Committee found that the U.S. Government reservation to
Article 4 prohibiting racist speech was incompatible with the Convention because of the
connection between “hate speech” and “hate crime.” While the U.S. Government argued then as
now that the Constitution’s First Amendment curtails the government’s ability to restrict
advocacy of racist ideas, and the U.S. Government adopted a reservation on that point when it
ratified the Convention, the CERD Committee argued that exercise of the right of free speech
carries special duties and responsibilities, among which is the obligation not to disseminate racist
ideas.11
Recommendations:
·

The CERD Committee issued recommendations to the U.S. Government, including
to (1) take measures to ensure consistent application of the Convention at all levels
of government; (2) reconsider its reservation to Article 4 prohibiting racist speech;
(3) review legislation so as to criminally sanction the largest possible sphere of
private conduct which is discriminatory on racial or ethnic grounds; (4) pay attention
to legislation and practice that is discriminatory in effect; (5) implement immediate
and effective measures to ensure appropriate training of the police force to combat
racial discrimination and to criminally prosecute racially motivated violence; and (6)
guarantee the right to equal treatment before the courts. Noting the disturbing
correlation between race, both of the victim and the defendant, and the imposition of
the death penalty, particularly in states like Alabama, Florida, Georgia, Louisiana,
Mississippi and Texas, the CERD Committee recommended that the U.S.
Government ensure that no death penalty is imposed as a result of racial bias or due
to the economically, socially and educationally disadvantaged position of the
convicted person.12

·

The Lawyers’ Committee supports all of these recommendations (“2001
Recommendations”), and urges the CERD Committee to reiterate them in its
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concluding observations and recommendations on the 2007 U.S. Report, except for
the recommendation relating to racist speech. On this point, the U.S.’s position is
supported both by its Reservation and by U.S. Supreme Court interpretations of the
guarantee of free speech in the First Amendment to the U.S. Constitution.
The United States’ Responsibility to Follow Up on the CERD Committee’s 2001
Recommendations.
7.
The CERD Committee’s guidelines to assist States parties to implement the 2001
Recommendations, 13 and Rule 67 of the Rules of Procedure of the CERD Committee, explain
the legal significance of the CERD Committee’s statements and outline the scope of the duty to
respond to the CERD Committee. Specifically, Rule 67 provides that if the CERD Committee
“determines that some of the obligations of that State party under the Convention have not been
discharged, it may make suggestions and general recommendations in accordance with Article 9,
paragraph 2, of the Convention.”14 This means that the CERD Committee’s suggestions and
recommendations are not mere advice, but a formal determination of non-compliance with some
obligation of the Convention. Because many of the CERD Committee’s suggestions and
recommendations to the U.S. Government do constitute formal determinations of noncompliance, the U.S. Government must make every effort to implement and follow up on the
CERD Committee’s suggestions and recommendations, and submit comprehensive general
reports evidencing that progress.
8.
To that end, the U.S. Government should follow the CERD Committee’s
Guidelines to follow up on the 2001 Recommendations. These Guidelines include:
·

Disseminate the 2001 Recommendations as widely as possible so as to facilitate the
participation of concerned minorities in the implementation of the Convention and
the 2001 Recommendations.

·

Designate a representative who would act as a focal point and who would be in
charge of liaising with the Follow-up Coordinator or the alternate. This person
would facilitate the communication between the State party and the CERD
Committee, as well as facilitate the active engagement and commitment of various
ministries, departments and stakeholders.

·

Regular Reporting on Progress—Submit comprehensive reports on the general
fulfillment of obligations under the Convention on a regular basis. The periodic
reports should contain information on measures taken to implement the
recommendations of the CERD Committee, as requested in the reporting guidelines
of the CERD Committee.

·

Cooperation with national human rights institutions and non-governmental
organizations—involve national human rights institutions, non-governmental
organizations and other stakeholders in the process of implementation of the
Convention and of the 2001 Recommendations. This can be done by convening
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roundtables and workshops on a regular basis with the aim of assessing the progress
in the implementation of the 2001 Recommendations.
·

Assistance to follow-up activities—the Follow-up Coordinator or in his/her place the
alternate is available to meet with representatives of the State party to discuss the
implementation of the 2001 Recommendations.

9.
Of particular note is Guideline (1) to disseminate the 2001 Recommendations as
widely as possible to facilitate participation of concerned minorities, and Guideline (4) to
cooperate with national human rights institutions and NGOs by convening roundtables and
workshops on a regular basis. The 2007 U.S. Report does not indicate that the U.S. Government
disseminated the 2001 Recommendations as widely as possible. Further, the U.S. Government
does not provide evidence of participation of concerned minorities in the implementation of the
Convention and the 2001 Recommendations.
10.
Guideline (3) requires the U.S. Government to submit comprehensive reports on
the fulfillment of obligations, including measures taken to implement the 2001
Recommendations. The report “should also reflect in all its parts the actual situation as regards
the practical implementation of the provisions of the Convention and the progress achieved.”15
As discussed below, sometimes the U.S. Government follows the CERD Committee’s
guidelines, particularly with respect to (a) reporting on concrete measures taken to implement
the 2001 Recommendations and (b) the actual situation regarding progress achieved; other times,
the U.S. Government does not.
Analysis of the United States’ 2007 Response.
11.
The U.S. Government response reflects a continuation of its trend toward a
narrow interpretation of the Convention and application of the Convention only to the extent that
United States domestic laws already exist to implement its provisions. The following addresses
the U.S. responses to the 2001 Recommendations, focusing on (1) the sufficiency of the
response vis-à-vis the U.S. Government’s obligations under the Convention; and (2) whether the
response strengthens or weakens the U.S. Government’s implementation of the Convention.
Paragraph 390: (Consistent Application of the Convention at all Levels of
Government).
12.
U.S. GOVERNMENT RESPONSE: The U.S. quotes its “Understanding” with
respect to taking measures to ensure application of the Convention at all levels of government
and summarily states that the ways in which the Convention are implemented by the federal
government, state and local government and territories are described throughout the 2007 U.S.
Report.16
13.
ANALYSIS: The U.S. Government response is insufficient. It has not
demonstrated that it has taken further action to advance the goal of consistent application of the
Convention at all levels of government.
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Paragraph 391: (Reservation regarding Article 4 of the Convention—adopt Regulations
in Accordance with Article 4).
14.
U.S. GOVERNMENT RESPONSE: The U.S. Government states that its RUDs
are compatible with the objects and purposes of the Convention. It further explains that its
Constitutional protections for individual freedoms of speech, expression, and association, absent
its RUDs, would be construed in tension with Articles 4 and 7.17
15.
ANALYSIS: The CERD Committee contends that free speech and Article 4 are
not incompatible because a citizen’s exercise of his/her right of freedom of opinion and
expression also carries responsibilities, among which is the obligation not to disseminate racist
ideas. The U.S. Government response does not directly address that contention. Instead, it
explains that the U.S. courts’ free speech jurisprudence would be in tension with Articles 4 and 7
absent a reservation, which is certainly the case.18
16.
The Convention favors criminalizing some speech that is protected under the First
Amendment. Under U.S. law, a distinction is made between speech that incites violence and
speech that merely advocates violence. While hate speech that incites violence is unlawful, hate
speech that advocates violence is constitutionally protected.19 The U.S. Government response
justifies First Amendment protection for hate speech under the theory that truth will ultimately
prevail in an uninhibited marketplace of ideas. This justification for the pursuit of truth
originated in the utilitarian philosophy of John Stuart Mill, who believed that the discovery of
truth relies on trial and error and requires uninhibited expression.”20 Justice Oliver Wendell
Holmes imported Mill’s justification for uninhibited expression into American constitutional
jurisprudence as the “free marketplace of ideas.”21 This became the dominant justification for
free speech in the United States, as evidenced by the 2007 U.S. Report’s reference to it in its
response. Critics of this justification and the U.S. approach to free speech point out that the U.S.
approach “either underestimates the potential for harm of hate speech that is short of incitement
to violence, or overestimates the potential for rational deliberation as a means to neutralize calls
to hate.”22 Other critics point out that proponents of hate speech regulation “see no value in
protecting bias-motivated speech against certain already oppressed groups and question the
necessity and logic of using the First Amendment to protect speech that not only has no social
value but also is socially and psychologically damaging to minority groups.”23
17.
Nonetheless, the U.S. Government ’s position is supported by its Reservation and
by U.S. Supreme Court interpretations of the First Amendment to the U.S. Constitution. Hate
speech is protected by the First Amendment, but its most odious and dangerous manifestations
may be constitutionally proscribed. The Lawyers’ Committee recommends that the U.S.
Government promote vigorous educational efforts and private internet screening, both of which
are constitutional means of combating the dissemination of hate speech. It further recommends
that the U.S. Government enhance penalties for hate crimes and establish a more transparent
nexus between hate crimes and the worst forms of hate speech. Congress should provide federal
assistance to investigate and prosecute hate crimes, and increase government reporting efforts
regarding the same crimes.
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Paragraph 392 (Render Liable to Criminal Sanctions the Largest Possible Sphere of
Private Conduct that is Discriminatory).
18.
U.S. GOVERNMENT RESPONSE: The U.S. Government provides examples of
discriminatory private conduct that is unlawful and sources of authority in U.S. law (e.g. 13th
Amendment, 42 U.S.C. §§ 1981, 1982; Commerce Power of Article I of the Constitution, Title II
and Title VII of the 1964 Civil Rights Act, Fair Housing Act; Spending Power of Article I of the
Constitution and Section 5 of the 14th Amendment, Title VI of the 1964 Civil Rights Act). It
explains that the reason for its RUD is that it is unclear whether the term “public life” in the
definition of “racial discrimination” in the Convention is synonymous with the permissible
sphere of governmental regulation under U.S. law.24
19.
ANALYSIS: The U.S. Government provides an explanation of how domestic
laws render some private discriminatory conduct unlawful. This raises questions as to what
private discriminatory conduct is left out, and whether the concept of privacy as a “fundamental
freedom,” which the U.S. Government asserts in response to the CERD Committee’s concern,
covers racially discriminatory private conduct. Why is some discriminatory private conduct
unlawful and other is not? To the extent that U.S. law does not currently criminalize private
conduct that is discriminatory, it should adopt new laws to fulfill its obligation under the
Convention, particularly regarding the sale and rental of housing, employment, credit and
provision of public accommodations (e.g. transportation, hotels, medical care, etc.). The U.S.
Government stands on its refusal to implement the Convention’s stronger protections against
private discrimination. This position weakens implementation of the Convention.
Paragraph 393 (Protection Against Any Form of Unjustifiably Disparate Impact).
20.
U.S. GOVERNMENT RESPONSE: The 2007 U.S. Report defines “unjustifiably
disparate impact” under the Convention to mean “race-neutral practices that both create
statistically significant racial disparities and are unnecessary, i.e. unjustifiable.”25 The U.S.
Government concludes that the Convention’s protection against “unjustifiable disparate impact”
in Article 1(1)(c) does not impose obligations contrary to existing U.S. law. It provides
examples of equivalent standards used in litigating disparate impact claims and practices subject
to disparate impact challenges under Title VII and Title VI, as well as Equal Protection claims
under the Fifth and Fourteenth Amendments of the Constitution. It also states that “since 2000,
where deemed necessary, legislation and policies have been reviewed to determine if new
enforcement priorities are appropriate in areas involving disparate impact.”26 The Equal
Employment Opportunity Commission (“EEOC”), the Department of Justice (“DOJ”), and the
Department of Labor’s Office of Federal Contract Compliance Programs have undertaken this
review and, according to the 2007 U.S. Report, increased enforcement actions. In addition, the
DOJ has focused on a particular form of disparate impact discrimination —discrimination
against persons with Limited English Proficiency (“LEP”), and the 2007 U.S. Report provides
examples of successes in resolving such cases. 27
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21.
ANALYSIS: The 2007 U.S. Report’s conclusion that the Convention’s
protection against any form of unjustifiably disparate impact does not impose obligations
contrary to existing U.S. law is misleading. U.S. law requires proof of discriminatory intent to
show Constitutional discrimination, and also to show discrimination under some civil rights
statutes.28 In contrast, the Convention allows proof of discrimination based on either
discriminatory “purpose or effect.”29 As discussed more fully in the section on Article 6 below,
critics point out that “victims of racial discrimination in the United States are required to meet a
burden of proof that exceeds the requirements of the Convention. By obliging victims of
discrimination to prove the discriminatory intent, as opposed to discriminatory effect, of a
policy, the U.S. Government imposes an impermissible burden on racial minorities and others
who seek to assert their non-discrimination rights.”30 In order to comply with the Convention,
the U.S. Government should allow proof of discrimination based on disparate impact, whether
discriminatory in purpose or effect, in all cases, except where there are sufficient, non-racial
justifications for the disparity.
Paragraph 394 (Police Violence and Brutality: Minority Groups and Foreigners).
22.
U.S. GOVERNMENT RESPONSE: First, the U.S. Government states that its
law prohibits these practices, and that the DOJ, along with the U.S. Attorneys Office and Federal
Bureau of Investigation (“FBI”), enforces the law.31 Second, the U.S. Government reports how
it addressed the incidence of police brutality and discriminatory actions noted in the 2000 U.S.
Report, in following the CERD Committee’s recommendation by stepping up training of law
enforcement officers with a view to combat prejudice that may lead to violence, and after
September 11, 2001 added a focus area regarding increased bias against Arab and Muslim
Americans or such lawful immigrants.32
23.
ANALYSIS:
While this response partially responds to the 2001
Recommendations by providing certain information regarding concrete measures taken to
remedy the problem of police brutality, the 2007 U.S. Report downplays the serious issue of
police brutality and its persistence in the United States.33 As required under the reporting
guidelines of the CERD Committee, the 2007 U.S. Report should reflect the actual situation as
regards the practical implementation of the Convention and the progress achieved. It is essential
for the U.S. Government to accurately represent the magnitude of the problem and the progress
achieved in addressing police brutality.
Paragraph 395 (Equal Treatment Before the Courts and All Other Organs
Administering Justice):
24.
The CERD Committee expressed concern particularly about the majority of
inmates being ethnic or national minorities, and about the particularly high incarceration rate
of Blacks and Hispanics. The CERD Committee issued two recommendations: (1) Ensure equal
treatment before the courts and all other organs administering justice; and (2) Ensure that a
high incarceration rate is not as a result of the economically, socially and educationally
disadvantaged position of these groups.34
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25.
U.S. GOVERNMENT RESPONSE: The argument advanced by the U.S. is that
the 2001 Recommendations rest on the inaccurate “assumption” that the existence of differing
incarceration rates is due to the failure of the U.S. Government to grant equal treatment before
the courts and all other organs administering justice. The U.S. Government denies that
“assumption,” stating that the “U.S. Government takes firm action to guarantee the right of
everyone to equal treatment before the courts and other administrative and judicial entities.”35
The U.S. Government further states that race, ethnicity, and immigration status are not criteria
for access to courts. The U.S. Government refers the CERD Committee to the section of its
report on Article 5 — and specifically to “research that indicates differences in incarceration
rates are related primarily to differential involvement in crime by various groups (with some
unexplained disparities particularly related to drug use and enforcement), rather then to
differential treatment of persons in the criminal justice system.”36 With respect to the CERD
Committee’s second recommendation, the U.S. Government merely responds that “to the extent
that varying incarceration rates may relate to socio-economic factors, the United Sates will
continue to work to eliminate the impact of such factors.”37
26.
ANALYSIS: With respect to the first recommendation, the U.S. Government
response is inadequate. The U.S. Government claims that disparities in incarceration rates are
primarily the result of differential involvement in crime by Blacks and Hispanics than other
ethnic groups. This argument overlooks the reality of how members of minority groups fare
before the courts, particularly in light of socio-economic status and differential access to
competent defense counsel.38 Research shows that these “disparities are related to government
policies and the disparate treatment of minorities at every stage of the criminal justice system,
from investigation to sentencing, with respect to both juveniles and adults.”39 The U.S.
Government response is an example of its disregard of the CERD Committee’s recommendation
and underlying determination that the U.S. Government has not fulfilled its obligations under the
Convention with respect to equal treatment before the courts.
27.
As to the CERD Committee’s second recommendation, the U.S. Government
does not deny, and by implication concedes, that differential incarceration rates relate to socioeconomic factors. This response fails to provide information regarding what it is doing to ensure
that the high incarceration rate of Blacks and Hispanics will not be due to socio-economic
factors – it states that “it will continue to work to eliminate the impact of such factors.” It does
not discuss differential access to highly qualified legal counsel. It puts no concrete measures
before the CERD Committee. This failure to adequately respond to the second recommendation
weakens implementation because it does not provide the CERD Committee with sufficient
information to continue the dialogue regarding methods of eliminating the impact of these
factors.
Paragraph 396 (Death Penalty and Racial Bias).
28.
U.S. GOVERNMENT RESPONSE: The U.S. Government states that capital
punishment is an issue of great public debate, although supported by the majority of citizens in a
majority of states in the United States. With respect to application of capital punishment,
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the U.S. Government states that it is confident that it is imposed in only the most egregious cases
and in the context of heightened procedural safeguards. Finally, the U.S. Government states that
its does not administer capital punishment “in a manner inconsistent with U.S. Government
human rights obligations, including the Convention.”40
29.
ANALYSIS: The specific concern raised by the CERD Committee relates to the
“disturbing correlation between race, both of the victim and the defendant, and the imposition of
the death penalty, particularly in states like Alabama, Florida, Georgia, Louisiana, Mississippi,
and Texas.”41 The U.S. Government response does not address this specific concern. It does not
provide any information explaining the correlation and why it does or does not substantiate the
CERD Committee’s concern regarding racial bias in imposition of the death penalty. Rather,
the U.S. Government denies that its administration of capital punishment violates the
Convention. As discussed more fully in the section on Article 5, below, procedural protections
for criminal defendants often fail, and this leads to catastrophic results with respect to capital
punishment.42
30.
The CERD Committee recommended that the U.S. Government” ensure, possibly
by imposing a moratorium, that no death penalty is imposed as a result of racial bias on the part
of prosecutors, judges, juries and lawyers or as a result of the economically, socially and
educationally disadvantaged position of the convicted person.43 The U.S. Government provides
no response to this recommendation. It says nothing at all about the imposition of capital
punishment as a result of the economically, socially and educationally disadvantaged position of
the convicted person.44 The failure to respond to the 2001 Recommendations regarding the
death penalty shows disregard for the significance of the CERD Committee’s determinations of
non-compliance of its obligations and weakens implementation of the Convention.
Paragraph 397 (Disenfranchising Laws and Practices Based on the Commission of
Criminal Offenses).
31.
U.S. GOVERNMENT RESPONSE: Referring the CERD Committee to its
discussion under Article 5, Voting, the U.S. Government responds that the issue is a matter of
continuing scrutiny and the law in a number of states has changed in recent years. It concludes
“that the longstanding practice of states on this matter, however, does not violate U.S.
Government obligations under the Convention.”45
32.
ANALYSIS: The U.S. Government does not respond to the CERD Committee’s
recommendation that the U.S. Government recall “that the right of everyone to vote on a nondiscriminatory basis is a right contained in Article 5 of the Convention.” The U.S. Government
summarily asserts that its practices do not violate the Convention. It does not directly address
how such practices can be reconciled with Article 5’s right to vote on a non-discriminatory basis.
Its reference to “the longstanding practice of states on this matter” implies that longstanding
practices regarding political disenfranchisement are entitled to an exception to Article 5. There
is no such exception to Article 5 of the Convention. These disenfranchising laws deprive over
5.3 million people of the right to vote, including two million Blacks, one of every 12 Black
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adults.46 The failure to directly address this concern of the CERD Committee weakens
implementation of the Convention.
Paragraph 398 (Disparities in Enjoying of/Right to Adequate Housing, Equal
Opportunities for Education and Employment and Access to Public and Private Health
Care-Article 5).
33.
U.S. GOVERNMENT RESPONSE: The U.S. Government states that some of
the economic, social and cultural rights enumerated in Article 5 are not explicitly recognized as
legally enforceable “rights” under U.S. law. Nonetheless, it states that U.S. laws “fully comply
with the requirements of the Convention that the rights and activities covered by Article 5 be
enjoyed on a non-discriminatory basis.” It claims that it has in place measures, including special
measures, to ensure non-discriminatory treatment as provided in Article 5, as well as for
education, business development, contracting, and “a number of areas that contribute to the
enjoyment of social and economic rights.” Additionally, the U.S. Government argues that
“substantial progress in addressing disparities in housing, education, employment and access to
health care has been made over the years” and cites evidence of further progress, including a
slight closing of the gap between poverty rates, unemployment rates, and educational
attainment.47
34.
ANALYSIS: The U.S. Government statement disclaiming its obligation to
guarantee economic, social and cultural rights weakens implementation of the Convention for
two reasons. First, it provides an example of the U.S. Government’s refusal to implement
provisions of the Convention that are not already present in existing U.S. law. Consistent with
the Charming Betsy principle, discussed above, U.S. laws should be interpreted, wherever
possible in a manner consistent with Article 5’s protection of equal enjoyment of economic,
social and cultural rights. Second, the statement reflects that the U.S. Government disagrees
with the CERD Committee’s recommendation that it take all appropriate measures to resolve the
persistent disparities in the enjoying of, in particular, the right to adequate housing, equal
opportunities for education and employment, and access to public and private health care. The
failure to meet its commitment under Article 5 with respect to equal enjoyment of economic,
social and cultural rights weakens implementation of the Convention and creates an obstacle to
eliminating racial discrimination in the United States.
Paragraph 399 (Affirmative Action: Obligation When the Circumstances So Warrant):
35.
Here, the CERD Committee signals its disagreement with the U.S. Government’s
previously asserted position that the Convention permits, but does not require States parties to
adopt affirmative action measures to ensure the adequate development and protection of certain
racial, ethnic or national groups. The CERD Committee clarifies that adoption of special
measures when circumstances so warrant, such as in the case of persistent disparities, is an
obligation under Article 2, paragraph 2 of the Convention.48
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36.
U.S. GOVERNMENT RESPONSE: The U.S. Government states that the CERD
Committee misinterpreted its position with respect to affirmative action. It acknowledges that
Article 2(2) requires States parties to take special measures “when circumstances so warrant,”
and claims that it has in place a number of these measures. The U.S. Government also argues
that (i) the decision of whether measures are warranted is left to the judgment and discretion of
each State party; and (ii) that special measures under Article 2(2) may or may not in themselves
be race-based (“e.g. a measure might be directed at the neediest member of society without
expressly drawing racial distinctions.”).49
37.
ANALYSIS: The U.S. Government’s acknowledgment that Article 2(2)’s
requirement for a state party to take special measures “when circumstances so warrant” is
obligatory, rather than permissive, is a step forward. Its argument that it is within the U.S.
Government’s sole discretion to determine “when circumstances so warrant” special measures
under Article 2(2), however, is not persuasive, as it is tantamount to the discredited claim that
the obligation is merely permissive. The CERD Committee already provided the U.S.
Government with an objective standard for when “circumstances so warrant,” such as in the case
of persistent disparities cited in Paragraph 398. The 2007 U.S. Report’s attempt to disclaim an
obligation to take special measures under an objective standard weakens implementation of the
Convention.
Paragraph 400 (Effective Participation by Indigenous Communities in Decisions
Affecting them: e.g. Western Shoshone Ancestral Land).
38.
The CERD Committee expressed two concerns: First, that treaties signed by
the U.S. and Native American tribes can be abrogated unilaterally by the U.S. Government; and
second, that Western Shoshone ancestral land is to be placed up for auction to private sale, and
there are plans for expanding mining and nuclear waste storage on that land. The CERD
Committee accordingly recommended that the U.S. Government ensure effective participation by
indigenous communities in decisions affecting them, including those on their land rights as
required under Article 5(c) of the Convention, and that the U.S. Government observe General
Recommendation XXIII on indigenous peoples which stresses the importance of securing
“informed consent” of indigenous peoples and calls, inter alia, for recognition and
compensation for loss.50
39.
U.S. GOVERNMENT RESPONSE51: With respect to unilateral abrogation of
treaties with Native American tribes, the U.S. Government explains that while Congress has the
authority to alter treaty obligations of the U.S. Government, alterations that affect propertyrights
may give rise to a Fifth Amendment claim for compensation. With respect to Article 5(c) and
General Recommendation XXIII, the U.S. Government responds that U.S. law ensures the rights
of members of tribes to participate equally in elections and in the conduct of public affairs, and
that tribes (as a group) are afforded rights not afforded to other members of U.S. society based
upon the political relationship between the tribes and the U.S. Government (e.g. consultation
with tribes on federal actions specifically affecting tribes.)52

-17-

LAWYERS’ COMMITTEE FOR CIVIL RIGHTS UNDER LAW
40.
With respect to compensation for taken lands generally, and the Western
Shoshone in particular, the 2007 U.S. Report states that recovery of compensation for taken
lands is the exclusive remedy of the Native American Claims Commission (“ICC”). In 1951, the
Western Shoshone brought a land claim before the ICC. In 1962, the ICC found that the
Western Shoshone’s lands had been taken and declared the value of the lands and sub-surface
rights to be over $26 million at the valuation date (compensation worth approximately $157
million as of March 2007). In 1974, certain Western Shoshone descendants, raised objections to
the litigation strategy pursued in the claims case. They preferred not to claim compensation for a
portion of the lands in favor of restoration of those lands. However, their attempts to intervene
were rejected as untimely, and all other U.S. courts who have considered their claims have
reaffirmed that the Western Shoshone no longer have a property right in the lands they claim.
Most recently, the Court of Federal Claims (“CFC”) ruled that the issue of Western Shoshone
treaty title had been resolved by the Supreme Court in 1985. The Department of the Interior is
now developing a process to distribute the $157 million award to the Western Shoshone
defendants. The U.S. Government concluded that the dissenting Western Shoshone descendants
wish to bring before the CERD Committee what is essentially an internal dispute among the
Western Shoshone, despite ample recourse before the U.S. courts, including the U.S. Supreme
Court.53
41.
ANALYSIS: This response does not provide any justification for its unilateral
abrogation of treaties with Native American Tribes. Instead, the U.S. Government argues that
treaties with Native American Tribes are subject to special canons of construction that tend to
favor Native American interests and that compensation is in fact paid by the U.S. Government
for Native American land. The U.S. Government position shows that it does not view unilateral
abrogation as a problem which it must address—despite the CERD Committee’s concerns. Its
explanation of how the ICC compensates Native American Tribes for lands taken generally and
in particular, from the Western Shoshone should enable the CERD Committee to evaluate
whether the U.S. Government’s actions through the ICC comport with its obligations under
Article 5(c) of the Convention and General Recommendation XXIII. As the U.S. Government
admits, historically restrictive laws and policies prevented Native American Tribes from seeking
compensation for lands taken.54 The U.S. Government’s adoption of the ICC in 1946 provided
one mechanism of considering unresolved Native American Tribes’ claims against the U.S.
Government. However, the U.S. Government must demonstrate that the ICC’s adjudication of
such claims comports with its obligations under the Convention.
Paragraph 401 (Data Regarding Discrimination in Federal and State Prisons).
42.
U.S. GOVERNMENT RESPONSE: The 2007 U.S. Report states that the U.S.
Government has provided the data requested in the section concerning Article 5, Prisons.55 It
provides general information regarding the Bureau of Prisons’ (“BOP”) oversight of federal
correctional facilities and the DOJ’s investigation of institutional conditions at the state and local
level, pursuant to the Civil Rights of Institutionalized Persons Act (“CRIPA”), 42 U.S.C. 1997.
Additionally, it provides data regarding the DOJ Civil Rights Division’s investigations since the
2000 U.S. Report. This includes the number of CRIPA investigations opened, finding letters
-18-

LAWYERS’ COMMITTEE FOR CIVIL RIGHTS UNDER LAW
issued, lawsuits filed, and settlements obtained. It identifies U.S. penal institutions subject to
monitoring for compliance with CRIPA settlement agreements.56
43.
ANALYSIS: While the U.S. Government provides some data regarding its steps
to address discrimination in federal and state prisons, it does not provide sufficient specific data:
such as information and statistics on complaints made by prisoners and subsequent action taken.
As one critic has commented, “since 2002, not a single Civil Rights Division investigation of a
prison or jail has resulted in a new enforceable court order” and “between 2002-2004, the Civil
Rights Division took action to enforce court orders in just one prison or jail case.”57 The U.S.
Government explains that complaints are received from numerous sources, only some of which
are individuals who live in facilities and their families. It also only provides data for 2006,
stating that in 2006, the DOJ received 4,841 CRIPA-related citizen letters and hundreds of
telephone complaints. It is not clear why the U.S. Government elected to provide incomplete
data, but the effect is to weaken implementation of the Convention to the extent that the CERD
Committee is unable to assess U.S. Government compliance with the Convention regarding
prisons.
Paragraph 402 (Interagency Working Group’s Role in Implementation of the
Convention at the Federal, State and Local Levels, and In All Territories under U.S.
Jurisdiction).
44.
U.S. GOVERNMENT RESPONSE: The U.S. Government responds that the
Interagency Working Group oversees the preparation of reports to the United Nations Human
Rights Commission and its constituent bodies, and reports regarding compliance with the
Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
(“CAT”) and the International Covenant on Civil and Political Rights (“ICCPR”). It also serves
as “a point of contact” for coordinating policy on U.S. Government bilateral and multilateral
human rights initiatives. As to implementation of the Convention at the state, local and
territorial levels, the U.S. Government refers the CERD Committee to an Annex, which
describes programs in four states with varying racial and ethnic population compositions.58
45.
ANALYSIS: The U.S. Government does not explain how the Interagency
Working Group has raised awareness among federal agencies about the rights and obligations
provided by the Convention beyond its statement that the group oversees issues of human rights
policy. Raising awareness among federal agencies was the principal task assigned to the
Interagency Working Group under Executive Order 13107 of December 10, 1998 and the
question posed by the CERD Committee related to this group’s powers and impact under that
mandate. That the U.S. Government response provides little or no information in response to the
CERD Committee’s direct question casts doubt on whether this group fulfilled the mandate set
by Executive Order 13107.
46.
As the Annex provided, it is not clear why the U.S. Government limited its
reporting to only four states (Illinois, New Mexico, Oregon and South Carolina) or why these
particular states were chosen. The CERD Committee requested “comprehensive information on
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its implementation of [the Convention at] the State and local levels and in all territories
under U.S. Government Jurisdiction, including Puerto Rico, the Virgin Islands, American
Samoa, Guam and the Northern Mariana Islands.”59 The failure to provide such comprehensive
information weakens implementation of the Convention to the extent that the CERD Committee
is unable to assess the extent to which the U.S. Government has ensured implementation at the
state, local and territory level.
Paragraph 403 (Socio-economic Data Disaggregated by Race, Ethnic Origin and
Gender on, in Particular, the Indigenous and Arab-American population; and the
Populations of the States of Alaska and Hawaii).
47.
U.S. GOVERNMENT RESPONSE: The U.S. Government states that it has
provided the data requested in the section on Land and People. Socio-economic data on the
indigenous, Alaska Native, Hawaiian and other Pacific Islander, and Arab-American populations
is found on pp. 6-11 of the 2007 U.S. Report.60
48.
ANALYSIS: While the CERD Committee will need to assess whether it requires
additional data with respect to these groups, the U.S. Government’s compliance with the CERD
Committee’s request is a positive step in the dialogue with the CERD Committee. The U.S.
Government should not only disaggregate population data, but should also disaggregate data by
victim of discriminatory practices and by beneficiary of enforcement efforts in its next report to
the CERD Committee.
Paragraph 404 (Optional Declaration Provided for in Article 14 of the Convention
Regarding CERD Committee Receiving Communications From Individuals).
49.
U.S. GOVERNMENT RESPONSE: The U.S. Government remains aware of the
possibility of making the optional declaration under Article 14, but has not elected to do so.61
50.
ANALYSIS: The U.S. Government has not changed its position with respect to
this optional declaration. This is consistent with the its general position that its own domestic
laws provide sufficient human rights protections for its citizens and evidences its reluctance to
subject its domestic human rights record to the judgment of international tribunals.
Paragraph 405 (Amendments to Article 8, ¶6 of the Convention Regarding Funding of
Costs of the CERD Committee from the Regular Budget of the United Nations).
51.
U.S. GOVERNMENT RESPONSE: The U.S. Government argues that it does
not support the amendment to Article 8, Paragraph 6, because it believes that the costs of the
CERD Committee should be funded under the Convention itself by the parties thereto, as
required by the Convention in its original form. 62
52.
ANALYSIS: In its original form, the Convention apportioned the expenses of the
CERD Committee to 50 percent equally among all the States parties and 50 percent
proportionally on the basis of the scale of assessment applicable to the United Nations regular
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budget.63 On January 15, 1992, the Fourteenth Meeting of States Parties to the Convention
adopted an amendment to add a further paragraph, as Article 8, Paragraph 7, which provided for
the financing of the CERD Committee from the regular budget of the United Nations, a measure
which was endorsed by the General Assembly through its resolution 47/111 of December 16,
1992.64 The reason for the amendment was that over the years a number of States parties to the
Convention had failed to fulfill their financial obligations, despite numerous appeals made both
by the Secretary-General and the General Assembly, resulting in a shortage of funds and the
cancellation of a number of sessions of the CERD Committee. The amendment will enter into
force when accepted by a two-thirds majority of States parties to the Convention.65 As of
July 20, 2007, 43 States parties accepted the amendment.66 The U.S. Government, however,
refused to support the amendment and offers no alternative to address this concern of disruption
of the CERD Committee’s work. The U.S. Government should either accept the amendment
because it will ensure that the CERD Committee’s work is not undermined by certain States
parties’ failure to fulfill their financial obligations or support an alternative means to ensure
adequate funding in practice.
Paragraph 406 (Making Available to the Public and Publicizing U.S. Government
Reports and 2001 Recommendations).
53.
U.S. GOVERNMENT RESPONSE: The U.S. Government states that it agrees
with the CERD Committee’s intention to allow the public access to its deliberations. It pledges
to continue to make available to the public both its reports to the CERD Committee and the
CERD Committee’s responses, as well as all other publicly available CERD Committee
documents.67
54.
ANALYSIS: The U.S. Government commitment to making the CERD
Committee’s reports and observations available to the public is a positive step. It is not clear
from the 2007 U.S. Report, however, that the U.S. Government will do more than merely make
these documents publicly available, such as publicizing the CERD Committee’s findings through
educational campaigns at the federal, state, or local level. In this respect, the U.S. Government
also does not follow the CERD Committee’s guideline regarding dissemination of the 2001
Recommendations “as widely as possible,” and this position weakens implementation of the
Convention.
Paragraph 407 (Recommends that the U.S. Government Submit its Fourth Periodic
Report, Jointly with its Fifth periodic report, due on November 20, 2003 and that it
Address All Points Raised in the 2001 Recommendations).
55.
U.S. GOVERNMENT RESPONSE: The U.S. Government responds that the
2007 U.S. Report constitutes the fourth, fifth, and sixth periodic reports of the U.S.
Government.68
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56.
ANALYSIS: No information regarding the reason for this delay is provided, and
is an unacceptable failure to timely file the fourth and fifth periodic reports. The U.S.
Government should submit each of its future reports in a timely fashion.
Conclusion.
Proposed Questions for the CERD Committee to Put to the U.S. Government
Regarding Responding to the 2001 Recommendations.
·

What has the U.S. Government done to follow the CERD Committee’s guideline to
disseminate the concluding observations as widely as possible so as to facilitate the
participation of concerned minorities in the implementation of the Convention and of
the concluding observations of the CERD Committee? What more could the U.S.
Government do to publicize both the CERD Committee’s concluding observations
and the U.S. Government response?

·

Does the “fundamental freedom” of privacy include the freedom to engage in private
racial discrimination? How does this comport with the text and with the object and
purpose of the Convention? What, if any, legal barriers prevent the U.S.
Government from adopting new laws to address private discrimination, particularly
in the sale and rental of housing, employment, credit and provision of public
accommodations?

·

How has the Interagency Working Group raised awareness among U.S. federal
agencies about the rights and obligations provided by the Convention?

·

Why are victims of racial discrimination in the U.S. required to prove the
discriminatory intent, as opposed to discriminatory effect, of a policy — a burden of
proof that exceeds the requirements of the Convention? What initiatives can and will
the U.S. Government take to promote an effects test so as to comply with its treaty
commitment?

Proposed Concerns and Recommendations to the U.S. Government Regarding
Responding to the 2001 Recommendations.
·

Reiterate the concerns and recommendations in paragraphs 393-396 issued to
the U.S. Government in 2001, with one exception; the U.S. Government should
oppose legislation and practice that is discriminatory in effect, not merely “pay
attention” to it.

·

To the extent that existing U.S. law does not currently criminalize private conduct
that is discriminatory, it should reconsider its RUD, and adopt new laws enforcing
the broader protections of the Convention against discrimination, particularly in the
sale and rental of housing, employment, credit and provision of public
accommodations.
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·

The U.S. Government should provide more specific data regarding discrimination in
federal and state prisons such as statistics on complaints made by prisoners and
subsequent action taken.

·

The U.S. Government should use all appropriate means to ensure adequate legal
services are available to indigent persons accused of crimes in states, localities and
territories under its jurisdiction.

Recommendations to the U.S. Government Regarding Responding to the 2001
Recommendations.
·

The U.S. Government should interpret domestic laws relating to discrimination
according to the Charming Betsy Doctrine. Under this universal doctrine, federal
statutes ought never to be construed to violate international law, including the
Convention, if any other possible construction is possible.

·

The U.S. Government should follow the guidelines of the CERD Committee
regarding follow-up and implementation of the 2001 Recommendations, particularly
with respect to disseminating the CERD Committee’s findings as widely as possible.

·

The U.S. Government should enforce Executive Order 13107 and provide the
Interagency Working Group with the resources to raise awareness among federal
agencies of the rights and obligations granted to individuals under the Convention,
ICCPR and CAT conventions.
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CHAPTER 2:

VOTING RIGHTS

Introduction.
57.
Article 2 of the Convention requires that each State Party “condemn racial
discrimination and undertake to pursue by all appropriate means and without delay a policy of
eliminating racial discrimination in all its forms and promoting understanding among all races,
and, to this end: (a) . . . undertake to engage in no act or practice of racial discrimination against
persons, groups of persons or institutions and to ensure that all public authorities and public
institutions, national and local, shall act in conformity with this obligation; (b) . . . undertake not
to sponsor, defend or support racial discrimination by any persons or organizations; (c) . . . take
effective measures to review governmental, national and local policies, and to amend, rescind or
nullify any laws and regulations which have the effect of creating or perpetuating racial
discrimination wherever it exists; [and] (d) . . . prohibit and bring to an end, by all appropriate
means, including legislation as required by circumstances, racial discrimination by any persons,
group or organization . . . .”
58.
Article 5(c) the Convention requires States Parties to “undertake to prohibit and
to eliminate racial discrimination in all its forms and to guarantee the right of everyone, without
distinction as to race, colour, or national or ethnic origin, to equality before the law, notably in
the enjoyment of . . . political rights, in particular the right to participate in elections — to vote
and to stand for — election on the basis of universal and equal suffrage, to take part in the
Government as well as in the conduct of public affairs at any level and to have equal access to
public service. . . .”
59.
Article 6 of the Convention requires that States Parties “assure to everyone within
their jurisdiction effective protection and remedies, through the competent national tribunals and
other State institutions, against any acts of racial discrimination which violate his human rights
and fundamental freedoms contrary to this Convention, as well as the right to seek from such
tribunals just and adequate reparation or satisfaction for any damage suffered as a result of such
discrimination.”
60.
In response to the 2000 U.S. Report, the CERD Committee recommended that
the U.S. Government eliminate practices that may not be discriminatory in purpose, but in effect,
including those that have an unjustifiably disparate impact.
Voting Rights Act Reauthorization.
61.
In the face of significant discrimination in voting, the Voting Rights Act (“VRA”)
of 1965 was enacted to enforce the promise of the Fifteenth Amendment to the U.S. Constitution
that the right to vote should not be denied on account of race or color. Section 5 of the VRA is
widely credited as the force behind increases in minority registration, voter turnout, and officeholding following the VRA’s enactment. Section 5 requires “covered jurisdictions,” or those
with a documented history of discriminatory voting practices and low voting turnout, to receive
approval from the DOJ or the U.S. District Court for the District of Columbia before making
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changes to voting procedures.69 These jurisdictions must first prove that any new voting
procedures will not have either the purpose or the effect of denying or abridging the right to vote
on account of race or membership in a minority language group.
62.
Congress recently revisited the VRA in reauthorizing certain provisions of the
VRA that were set to expire in 2006. Unlike the initial passage and prior reauthorizations of the
VRA in which the DOJ provided context and analysis of its oversight of the expiring provisions,
in 2006, DOJ handed Congress thousands of pages to sort through itself to understand the scope
and impact of DOJ’s oversight.70 DOJ’s failure to make its best case for VRA reauthorization
may influence the outcome of a lawsuit currently challenging the constitutionality of the 2006
reauthorization.
63.
The findings of discrimination by Congress in its reauthorization report underline
the continued need for VRA’s protections: few Blacks have been elected in state legislatures
relative to the total Black population in certain areas; the number of language minority officials
elected to office has failed to keep pace with population growth; and the ability of minority
citizens to elect their candidates of choice is affected by racially-polarized voting.71 Congress
also found indicia of continued efforts to discriminate reflected by, for example, covered
jurisdictions’ resistance to submitting voting changes for pre-clearance, the continued need for
federal observers to monitor polling places in covered jurisdictions to prevent harassment and
intimidation inside polling stations.72 This record revealed that “40 years has not been a
sufficient amount of time to eliminate the vestiges of discrimination following nearly 100 years
of disregard for the dictates of the Fifteenth Amendment to ensure that the right of all citizens to
vote is protected as guaranteed by the Constitution.”73 Congress noted that “without the
continuation of the expiring provisions of the Voting Rights Act of 1965 protections, racial and
language minority citizens will be deprived of the opportunity to exercise their right to vote, or
will have their votes diluted, undermining the significant gains made by minorities in the last 40
years.”74
64.
The Voting Section of the DOJ plays a critical role in enforcing the pre-clearance
process of the VRA, because it reviews voting changes, recommends whether a change should
be prohibited, and handles litigation. 75 This enforcement process has become increasingly
politicized. Historically, the DOJ “has adhered to a strong institutional norm against efforts to
inject partisan political considerations into its Section 5 decision-making.”76 As reflected in a
series of pre-clearance determinations, the political appointees to the DOJ have interfered with
the independent Section 5 pre-clearance process by injecting partisan politics into the decisionmaking.77
65.
In 2003, a highly partisan Texas redistricting plan was adopted by the Texas state
legislature that sought to increase the voting strength of the Republican Party in Congress but, in
the process, targeted several minority areas thereby limiting the opportunity of minority voters to
elect candidates of their choice to Congress and their opportunity to exert a substantial influence
in congressional elections.78 The career staff of the Voting Section concluded that the plan
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violated the VRA because it resulted in retrogression of minority electoral opportunity, but the
DOJ’s political appointees nonetheless pre-cleared the plan.79
66.
In subsequent litigation over the plan, plaintiffs argued that the Texas redistricting
plan resulted in an unconstitutional political gerrymander and a violation of Section 2 of the
VRA (which prohibits practices or procedures that deny citizens an equal opportunity to
participate in the political process on the basis of race, color, or membership in a language
minority group).80 The Supreme Court held that one district violated Section 2, because the new
district lines were drawn in a manner that reduced the Hispanic voting population from 57.5
percent to 46 percent. To compensate for this, the Texas Legislature created a new Hispanicmajority district, spanning about 500 miles, and including Hispanics with differing political
preferences. The Supreme Court rejected the premise that a state can always make up for the
less-than equal opportunity of some individuals by providing greater opportunity to others; thus
the Texas Legislature’s plan still violated Section 2 even though it created the new Hispanicmajority district elsewhere in the state.81 The Supreme Court did not find a violation of the VRA
where a new line broke apart a district where Blacks had been the second-largest racial group.
In the 2007 U.S. Report, the U.S. Government states that this case adopted a new principle of
law under Section 2, and notes that the Supreme Court did not hold that any other district
violated the VRA. Contrary to that claim, the case did not adopt a new Section 2 principle but
merely found, in accordance with prior interpretations of the VRA, that one district eliminated
minority electoral opportunity.
67.
In 2005, the DOJ pre-cleared a Georgia law requiring voters to present
government-issued photo identification in order to vote.82 The Voting Section’s career staff
recommended an objection, and made reference to an explicitly racial statement by the sponsor
of the legislation.83 The DOJ pre-cleared the plan the very next day, notwithstanding the fact
that it had received additional information from the state that was not fully analyzed.
Subsequent analysis of this additional data showed that hundreds of voters did not have the
required voter identification with a disproportionate number of them minorities, thus providing
further evidentiary support for the objection recommended by the professional staff. Contrary to
the usual DOJ procedure, the staff memorandum recommending the objection was not forwarded
to the Assistant Attorney General for Civil Rights before he made the final pre-clearance
decision.84 Federal courts later invalidated the Georgia law as an unconstitutional poll tax
violating the Fourteenth Amendment.85
68.
The rejection of the staff recommendations by political staff in each of these cases
is a historical anomaly. 86 Compounding this break from well-established process was the Voting
Section’s institution in December 2005 of a new rule requiring staff members reviewing Section
5 submissions to limit their analysis to the facts and prohibiting recommendations as to whether
or not the DOJ should impose an objection to the voting change, a prohibition that increases the
ability of political appointees to make politically-motivated pre-clearance decisions without
appearing to repudiate career staff directly.87
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Litigation by the DOJ.
69.
The number of civil rights cases filed by the DOJ has greatly decreased while the
number of annual civil rights complaints to the DOJ remains constant. In the 2007 US Report,
the U.S. Government describes DOJ litigation in Section 2 challenges, but in fact the current
administration has brought fewer Section 2 cases, and at a significantly lower rate than any other
administration since 1982.88 A total of ten Section 2 cases have been brought by the current
administration, five of which contain vote dilution claims.89 Most hard hit seem to be Section 2
cases on behalf of Black and Native American voters. Only two cases have been filed on behalf
of Blacks and none on behalf of Native Americans, but the DOJ seems to have found the
resources to file the first reverse discrimination case on behalf of White voters.90 As DOJ’s
Section 2 enforcement efforts have been insufficient, private individuals and organizations have
been forced to carry the burden of bringing complex and extensive litigation to protect minority
voting.
70.
In stark contrast to the Section 2 enforcement record, a major focus of this
administration has been enforcement of requirements to provide language assistance to voters in
particular categories that speak or self-identify as speaking English less than well. The
administration has brought about 19 such language minority cases, all involving Spanishlanguage claims and two including additional claims relating to Asian-language groups, and one
including claims exclusively related to Asian-language groups.91
The Help America Vote Act.
71.
Congress has the authority to dictate the time, place, and manner of federal
elections, and under this authority, it has enacted or introduced legislation to improve voting
opportunities.92 The implementation and enforcement of these laws has been manipulated to
achieve political objectives at the expense of voters’ free exercise of their right to vote. Narrow
interpretations of rights afforded by these laws also have a disproportionate effect on minority
voters.
72.
The Help America Vote Act (“HAVA”) was enacted in the wake of the
controversies surrounding the 2000 general election, and contains judicially enforceable
provisions such as use of provisional ballots under certain circumstances, voter notices, voting
machine requirements, and a requirement for statewide voter registration databases.93 Some of
the DOJ’s interpretations of this act have been politically motivated. For example, in contrast to
the DOJ’s long-standing position favoring private litigation in the area, the Civil Rights Division
of DOJ argued in three amicus briefs (filed in the weeks preceding the 2004 presidential
election) that private citizens could not enforce HAVA’s provisional ballot requirements, and
that it alone could enforce the Act, a position ultimately rejected by at least one federal appellate
court.94 The timing of these amicus briefs — very close to a major election on a highly charged
partisan issue in states holding the balance of the 2004 election — also is highly suspect.95
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73.
The provisional ballot provision of HAVA also has been enforced as to
disenfranchise voters.96 Under HAVA, if an individual appears at the polls on Election Day to
cast a ballot but is not listed on voter registration rolls, he is permitted to cast a provisional
ballot, and, if the individual is later determined to be eligible to vote, the provisional ballot is
counted as a vote. In the 2004 election, however, only 64.5 percent of provisional ballots were
actually counted.97 Some of the ways in which HAVA’s provisional balloting provisions failed,
thus disenfranchising many voters, included not counting provisional ballots cast outside the
voter’s assigned precinct (a rule of administrative convenience which should not overcome a
citizen’s fundamental right to vote), and not counting provisional ballots cast by first-time voters
without identification (provisional ballots should ensure that voters without identification are not
deprived of their fundamental right to vote, while preserving the state’s ability to verify their
eligibility by other means).98
74.
In the 2007 U.S. Report, the U.S. Government touts the creation under HAVA of
the Election Assistance Commission (“EAC”), established as a national clearinghouse for
election administration information and to provide guidance on HAVA. In reality, the EAC
record also reflects overly politicized positions. 99 Two studies conducted by EAC, a voter
fraud/intimidation study and a study on the impact of voter identification demonstrate EAC’s
failure to fulfill its statutory mandate.100 The research submitted by the consultants on the two
reports found no evidence for the position that rampant voter impersonation or other voter fraud
at the polls was corrupting the electoral process, but found that voter identification had a
negative impact on voter turnout, particularly among minority voters. The EAC, however,
refused to release these reports during a critical period in the ongoing debate over the efficacy of
voter identification requirements, and DOJ officials tried to influence who worked on the
reports, and the substance of the two reports.101
Government-Issued Photo Voter I.D. Laws.
75.
The 2007 U.S. Report does not address the restrictions on voting in the form of
voter identification requirements. Arguments are increasingly made by persons in the U.S. that
voters must be required to show identification at polls in order to prevent fraud in voting, despite
a lack of evidence to support this contention of fraud. Some states have adopted voter
identification laws notwithstanding arguments from minority communities that these laws
impose an unconstitutional burden on the fundamental right to vote in violation of the Fourteenth
Amendment of the Constitution, and in some cases, in violation of the NVRA of 1993, the VRA,
and the Civil Rights Act of 1964.102 Nearly half of states have voter identification requirements
that are more stringent than those mandated by HAVA, and most of these provisions have been
adopted in the last four years.
76.
Georgia and Indiana have passed the most stringent photo-ID laws. 103 For
example, until July 2005, Indiana voters seeking to vote in person had to sign a polling book for
purposes of signature matching; in 2005, the Indiana legislature enacted a law that required
voters to present a government-issued photo ID. When the law was challenged as
unconstitutionally burdening the right to vote, the district court granted summary judgment for
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the defendants and a divided panel of the U.S. Court of Appeals for the Seventh Circuit
affirmed, holding that there was sufficient need for the voter ID law, notwithstanding the
complete absence of prosecutions for voter fraud in Indiana, which could be explained by
“endemic under-enforcement of minor criminal laws … and by the extreme difficulty of
apprehending a voter impersonator.”104 Based on some evidence of voter fraud in other states, as
well as evidence in Indiana of a discrepancy between the number of registered voters in the
states and the substantially smaller number of people actually eligible to vote, the court held that
voter impersonation was in fact a problem and justified Indiana’s interest in preventing voter
fraud.105
77.
Identification requirements seem to disproportionately impact minorities’ voting
rights as they are more likely to lack identification. For example, Black citizens
disproportionately lack photo identification.106 Additionally, not only are minority voters less
likely to possess photo ID, but they are also more likely than White voters to be selectively
asked for ID at the polls.107
Felon Disfranchisement.
78.
In its comments to the 2000 U.S. Report, the CERD Committee expressed
concern about felon disenfranchisement, or the political disenfranchisement of a large segment
of the ethnic minority population denied the right to vote by disenfranchising laws and practices
based on the commission of more than a certain number of criminal offenses, sometimes
extending beyond completion of their sentences.
79.
The U.S. disenfranchises more incarcerated persons that any other country for
which data is available, by any measure: categories of persons disenfranchised, percentage of
total population or total number of persons in prison.108 The U.S. even disenfranchises persons
who are sentenced to non-prison penalties, such as community supervision, while few other
countries do so.109 The number of disenfranchised people who have fully completed their
sentences, incarceration plus any period of post-incarceration supervision, is higher in the U.S.
than any other country in the world.110 Also, the U.S. states that deprive probationers,
incarcerated persons and formerly incarcerated persons of the right to vote, do so automatically,
and judges often are not even aware that their sentences carry the automatic consequence of loss
of the vote. As a result, sentenced persons are seldom formally notified that they have been
permanently or otherwise deprived of the right to vote.111 The breadth, duration, coverage of
wide ranges of offenses and racial effect of U.S. disenfranchisement laws are unprecedented.
80.
The main rationales supporting disenfranchisement — promoting civic
responsibility and respect for the law, and imposing appropriate punishment — have come under
strong attack. As a recent decision in the European Court of Human Rights demonstrated,
denying the right to vote is more likely to send messages undermining the respect for the law
and democracy than messages enhancing those values because as that legitimacy of law and
obligation to obey it stem directly from the right of every citizen to vote.112 Disenfranchisement
also is not tailored to the acts and circumstances of the individual offender, bears little relation to
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the offender’s particular crime, and does not serve a valid criminal law purpose to justify it as
appropriate punishment.113
81.
As the 2007 U.S. Report notes, the standards and procedures for
disenfranchisement vary among states. The type of disenfranchisement is thus determined by
the law of the state where the individual resides, ranging, for example, from no
disenfranchisement in Maine and Vermont to permanent disenfranchisement in 14 states, unless
rights are restored by a governor or board of pardon. Forty-eight states prohibit felon inmates
from voting while incarcerated; 36 states prohibit felons from voting while they are on parole,
and 31 of these 36 states also prohibit felony probationers from voting.114 Three states deny the
right to vote to all ex-offenders who have completed their sentences.115 Nine other states
disenfranchise certain categories of ex-offenders or allow for voting rights restoration for certain
types of offenses after a specified waiting period.116 Other states, like Kentucky, have added
character tests to the voting rights restoration process.117
82.
Disenfranchisement laws sit at the intersection of two systems with clear histories
of discrimination in the United States, elections and criminal justice, so their racial impact
should be of great concern. Originally felon voting bans were adopted alongside literacy tests
and poll taxes in the Jim Crow era as a way to bar Blacks from voting. Today, because of racial
disparities in the criminal justice system and the fact that Blacks are far more likely to be subject
to criminal punishment than other groups, these laws continue to affect minorities
disproportionately, diluting the voting strength of their communities.118
83.
Although racially neutral on their face, felon disenfranchisement laws are clearly
tied to criminal punishment in the United States where Black imprisonment rates have
consistently exceeded White rates since at least the Civil War era and remain approximately
seven times higher than rates among Whites today. 119 With the historical shift away from
overtly discriminatory laws and discourse, felon disenfranchisement laws are now defended on
race-neutral grounds, e.g., disenfranchisement is based on individual criminal choice not race.120
This defense is echoed in the 2007 U.S. Report, in which the U.S. Government reports that
political disenfranchisement does not arise from a person’s membership in a racial group, or as a
result of race, color or origin, but is a result of the individual’s criminal acts adjudicated in a
court of law.
84.
The racial impact of felon disenfranchisement laws is clear: two million Blacks
cannot vote due to a felony conviction, which is a disenfranchisement rate nearly five times that
for non-Blacks. 121 In five states that deny the right to vote to ex-offenders, one in four Black
men is permanently disenfranchised.122 In fourteen states, more than one in ten Americans have
lost the right to vote by virtue of a felony conviction and five of these states disqualify over 20
percent of the Black voting age population.123 Blacks are not only disproportionately
disenfranchised, but are also less likely to have their voting rights restored.124 Felon
disenfranchisement thus remains a potentially effective means to neutralize the political power
of Black voters. Supporting this is the fact that states with greater non-white prison populations
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have been more likely to ban convicted felons from voting than states with proportionally fewer
non-whites in the criminal justice system.125
85.
Drug convictions contribute to a large extent to creating these statistics.126
Research suggests there is a greater incidence of drug convictions in the Black community due
largely to the fact that “non-whites are more vulnerable than Whites to arrest for drugs” due to “a
more dense police presence where blacks reside.”127 Drug convictions thus are responsible for
part of Black disenfranchisement, and highlight the arbitrariness of these laws and their
potentially racially discriminatory application.128
86.
The legal mechanisms available in the United States for addressing the disparate
racial impact of disenfranchisement laws are blatantly inadequate. The evidentiary burdens
required to challenge the laws under the Fourteenth Amendment and the VRA are onerous. In a
Fourteen Amendment challenge, courts have not required states to advance a compelling interest
to justify the laws.129 To show discrimination, a plaintiff must introduce historical evidence that
the law was passed deliberately to discriminate against minorities.130 This stringent standard is
generally very difficult to prove, and most courts have not found disenfranchisement laws to
violate the Equal Protection Clause. 131
87.
Finally, the process by which persons can seek to regain their voting rights is
often little used, extremely cumbersome, confusing, and anti-democratic.132 The number of
persons whose voting rights are restored in most states is modest, particularly in comparison
with the number of persons disenfranchised.133 Different and confusing waiting periods, some
as long as ten years, may also apply depending on the type of crime or the different time periods
a felony conviction was acquired.134 As right restoration is discretionary, the prospects for
regaining one’s rights can shift dramatically depending on the state administration.135
DC Voting Rights.
88.
The District of Columbia’s right to full congressional representation has long
been a subject of debate. In the 2007 U.S. Report, the U.S. Government argues that D.C.’s lack
of representation is a function of the U.S. Constitution, and the structure of government, rather
than racially-motivated. But the District’s lack of full voting representation in Congress has a
disparate racial impact due to the city’s current demographic makeup. Although recently large
numbers of White residents have moved to the District of Columbia, it is still a Black majority
city, at 57 percent. The Inter-American Commission on Human Rights, for example, expressed
concern as to the possibility that the absence of Congressional representation for the District of
Columbia has had a disproportionately prejudicial impact upon the Black community residing in
the District.136 Despite legislation introduced to provide for District of Columbia voting rights
and representation, the U.S. Government continues to oppose the legislation, on constitutionality
grounds.

-31-

LAWYERS’ COMMITTEE FOR CIVIL RIGHTS UNDER LAW
Recommendations.
·

The U.S. Government should vigorously enforce all provisions of federal voting
rights laws and ensure that the taint of political considerations is removed from its
enforcement of these laws.

·

The U.S. Government should support passage of laws granting the citizens of the
District of Columbia the right to full congressional representation.

·

The U.S. Government should support efforts to repeal or revise the most burdensome
felon disenfranchisement laws

·

The U.S. Government should support the passage of laws that punish citizens who
use, or attempt to use, deceptive practices and intimidation with the intention of
preventing another person from exercising the right to vote in an election.
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CHAPTER 3:

EQUAL JUSTICE AND EQUAL ACCESS TO JUSTICE

Introduction.
89.
Article 5 of the Convention requires that “States Parties undertake to prohibit and
to eliminate racial discrimination in all its forms and to guarantee the right of everyone, without
distinction as to race, colour, or national or ethnic origin, to equality before the law, notably in
the enjoyment of the following rights: (a) The right to equal treatment before the tribunals and
all other organs administering justice,” in addition to other enumerated basic rights.
90.
The CERD Committee has further recommended specific steps to ensure
enjoyment of these rights, including (1) supplying legal information to persons in vulnerable
social groups, who are often unaware of their rights; (2) promoting “institutions such as free
legal help and advice centres, legal information centres and centres for conciliation and
mediation,” and providing such services in areas where vulnerable social groups live; (3)
expanding cooperation with organizations that specialize in protecting the rights of marginalized
communities; (4) guaranteeing the right to assistance of counsel to all arrested persons, as well
as guaranteeing that arrests, pretrial detentions, and trials that are not arbitrary or discriminatory;
and (5) “set[ting] up a system under which counsel and interpreters will be assigned free of
charge, together with legal help or advice and interpretation services.”137
91.
The CERD Committee, in 2001, noted its concern that the majority of
incarcerated individuals in the United States are racial minorities. It also noted “a disturbing
correlation between race, both of the victim and the defendant, and the imposition of the death
penalty . . . .” To ameliorate these serious discriminatory effects, the CERD Committee
recommended that the United States take firm action to guarantee the right to equal treatment
before the courts and to ensure that the high incarceration rate of racial minorities is not a result
of the socio-economic marginalization of racial minorities. The CERD Committee also
recommended a moratorium on the death penalty to ensure that the death penalty is not imposed
as a result of racial bias or socio-economic disadvantage.138
92.
Since 2001, the U.S. Government has neither imposed a moratorium on the death
penalty nor taken the steps necessary to guarantee equal access to justice. The United States
took the position in the 2007 U.S. Report that merely providing the rights enumerated under
Article 5 fulfills its obligation to provide equal justice because Article 5 “does not affirmatively
require State parties to provide or to ensure observance of each of the listed rights themselves.”
Article 5, however, specifically requires states to guarantee the enjoyment of these rights.139 A
right without the means to enjoy it is no right at all. To ensure equal justice, the U.S.
Government must take steps to allow racial minorities to have meaningful access to the courts.
93.
With an adversarial legal system designed by and for lawyers, meaningful access
to courts in the United States means access to counsel. The Constitution confers the right to
counsel and a trial for persons charged with a crime, the right to equal protection under the law,
and the right to due process.140 Although these are powerful rights, many Americans, including
racial minorities, remain powerless to enforce them.
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94.
The United States Supreme Court has long recognized that “[t]he right to be
heard would be, in many cases, of little avail if it did not comprehend the right to be heard by
counsel.”141 The American justice system is based on an adversarial model, with each side
presenting facts and issues to a judge or jury. When one side lacks an attorney, or the resources
for an attorney, the opportunity for equal treatment is in jeopardy. Yet for many racial
minorities, legal representation is completely out of reach. In civil proceedings, the U.S.
Government does not generally recognize a right to counsel. The U.S. Government does fund
legal aid for the poor, who are disproportionately racial minorities, but fails to provide the
resources necessary for legal aid to meet the legal needs of the poor. There is a right to counsel
in criminal proceedings, but in practice this right is often illusory. Federal, state, and local
governments fail to provide the funding, supervision, or resources to provide access to the
quality of counsel necessary to enjoy equal justice. To truly provide equal justice, the U.S.
Government and its state and local governments should provide counsel in all proceedings
involving criminal charges and in civil proceedings involving basic human needs.
Failure to Provide A Right to Counsel in Civil Proceedings Or Adequate Funding For
Legal Aid.
95.
The U.S. Supreme Court has recognized a right to counsel in civil cases if lack of
representation would render the proceeding fundamentally unfair,142 but courts have applied this
right narrowly such that the right is rarely found. The U.S. Government funds legal assistance
for the most impoverished, but current funding is inadequate to protect the rights of even this
group.
96.
Failure to provide equal access to justice for the poor is tantamount to failure to
provide equal access to racial minorities. A disproportionate number of the people who are
unable to afford access to the courts are racial minorities. According to U.S. Government
Census data, Blacks and Hispanics account for less than a quarter of all households, but more
than half of the population below the poverty line.143 The U.S. Government’s guidelines for
setting the poverty threshold arguably render even these numbers deceptively low. Taking into
account the modern needs of families, it is estimated that 52 percent of all Black households and
56 percent of Hispanic households lack the income necessary to meet basic needs, compared to
just 20 percent of White households.144 The gap between White and minority households as to
assets — the funds that might allow an individual to pursue a legal solution — is even greater.
The median net worth for White households in 2000 was $79,400. The median net worth for
Black households was only $7,500, and Hispanic households $9,750.145 Thus, a primary
obstacle to racial minorities enjoying equal justice is poverty. The high cost of litigation,
including attorney fees, court fees, and other expenses puts a legal solution financially out of
reach, and effectively creates a disparate impact on racial minorities.
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The U.S. Government Has a Model for Resolving the Legal Needs of the Poor, But Has
Restricted and Under-Funded the Program at the Expense of the Poor and Racial
Minorities.
97.
The initial U.S. Government-funded legal aid system, started in the 1960s by the
Office of Economic Opportunity and further developed in the 1970s by the Legal Services
Corporation (“LSC”), was unique among legal aid models.146 Unlike legal aid in other countries
which funded private attorneys for the poor on a fee-for-service basis, the U.S. system used staff
attorneys employed by private, nonprofit entities and funded a system of national and state
support centers, training programs, and a national information clearinghouse that provided
support on substantive issues and undertook litigation and lobbying efforts on broad national and
statewide issues affecting the poor.147 Perhaps most important, the United States system focused
on reforming laws affecting the poor to reach a greater number of people and prevent future
problems. Legal aid providers won several landmark decisions that revolutionized the laws
protecting the poor.148 By taking a systemic approach, legal services providers were able to
make significant strides in resolving or preventing many legal problems of the poor.
98.
LSC also expanded the availability of legal aid geographically from urban areas
previously served into nearly every county in the country. LSC developed a plan for “minimum
access” to legal assistance, which it defined as funding for two attorneys for every 10,000 poor
people in every region of the country. With a budget of $321.3 million supporting 325 programs
in 1,450 neighborhood and rural offices, LSC achieved this “minimum access” in 1981.149
99.
Shifting ideologies and political objectives brought an end to minimum access
just one year later, when the U.S. Government reduced funding by 25 percent from 1981 to
1982. The U.S. Government showed hostility toward LSC, even seeking to eliminate LSC
altogether. These efforts decimated legal services for the poor. The legal aid programs that did
survive were forced to cut back on the training, litigation support, community education, and
other efforts.150
100. In the mid-1990s, the U.S. Government further limited access to justice for the
poor by placing restrictions on the use of LSC funds, prohibiting LSC-funded programs from
using any funds — including funds from private sources — to represent certain clients and to
perform certain kinds of work. LSC programs could not represent prisoners, certain groups of
undocumented immigrants, or public housing residents being evicted based on drug charges, nor
could it participate in class actions, welfare reform advocacy, or lobbying and rulemaking. LSC
programs could no longer recover attorney’s fees in any case, which had been a major source of
funding. These restrictions have forced LSC to largely abandon its unique focus on law reform
and implement a traditional legal aid model providing basic individual representation.151
Legislative and administrative advocacy and class actions are efficiency tools, allowing an entity
to address systemic problems and ameliorate poverty for many. Such restrictions on LSC
funding impair the LSC’s ability to serve all of the poor and to impact structural inequalities.
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101. Despite the funding reductions, LSC remains the single largest source of legal aid
funds in the United States, providing nearly a third of the $1 billion spent on legal aid each year
and employing 60 percent of all legal aid attorneys.152 Privately funded and pro bono programs
provide additional assistance, but the legal needs of the poor remain largely unmet.
102. A 2005 study by LSC found that for every client served by an LSC-funded
program, at least one person who sought help was turned away because of insufficient resources.
This figure does not account for people who need help but do not seek it, either because they do
not understand the legal implications of their problem or are unaware of legal aid resources. In
all, only one of five or fewer of the legal needs of low income people is addressed with the
assistance of a private or legal aid attorney.153 Other studies estimate that four-fifths of the legal
needs of low-income people and two-thirds of the needs of middle-income people go unmet.154
103. The difference in availability of legal counsel for low-income Americans
compared to the general population is staggering. In the United States, there is one lawyer
providing personal civil legal services for every 525 people. For the poor, there is only one legal
aid attorney for every 6861 people at the 125 percent of poverty threshold.155
Failure to Guarantee a Right to Counsel.
104. The private bar provides pro bono assistance to the poor, but as a whole, the
private bar largely fails to make a significant contribution.156 With private sources failing to
meet the needs of the poor, it is imperative that the federal, state, and local governments in the
United States provide the resources to fill these needs.
105. To meet the legal needs of those unable to afford counsel, the U.S. Government
needs to vastly increase its funding for legal aid at all levels of government and lift restrictions
that limit the legal aid system’s ability to address systemic problems. LSC estimates that to
provide assistance to all low-income persons, the federal government’s contribution to funding
legal aid would need to increase from its current budget of $377 million to $1.6 billion.157
Restrictions should also be lifted to allow LSC-funded programs to use private funds for any
means, and to use LSC funds for advocacy that can address the needs of many, including class
actions, and advocacy before legislatures and rulemaking entities.
106. The legal needs of the poor do not differ substantially from the needs of middleincome individuals.158 Yet the U.S. Government restricts LSC funding to help only the poorest
of the poor. With limited exceptions, LSC-funded programs may provide assistance only to
persons earning less than 125 percent of the federal poverty guidelines.159 In 2007, this income
ceiling was $25,813 for a family of four, and just $12,763 for an individual.160 Experts estimate
that incomes considerably higher than the 125 percent of poverty mark are needed to fund just
the basic needs of housing, transportation, child care, food, healthcare, and taxes.161 Other
studies estimate that the annual income necessary for a family to meet its basic needs ranges
from $31,080 to $64,656, depending on the area of the country.162 These basic needs do not
include legal expenses and yet these basic income levels do not qualify for government-funded
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legal aid. It is estimated that 9.2 million people have incomes below the level necessary to meet
basic needs, but above the income the U.S. Government deems “poverty” — including 4.3
million minorities.163 For such individuals, meeting basic needs leaves few resources for
attaining the representation necessary for equal access to justice.
107. In 2006, the American Bar Association House of Delegates unanimously
approved a resolution urging federal, state, and territorial governments to guarantee legal
counsel, at government expense, for low income persons in adversarial proceedings where basic
human needs are at stake, such as shelter, sustenance, safety, health, or child custody.164
Providing this right would ensure that the legal needs of the poor do not continue to fall through
the cracks between the U.S. Government’s inadequate funding and the private sector’s inability
or unwillingness to step up to its responsibilities. This right to counsel also would provide legal
assistance for a broader range of income levels, including people with incomes too low to afford
counsel, but too high for LSC’s low income ceiling.
Counsel for Criminal Defendants.
108. In its landmark 1963 decision, Gideon v. Wainwright, the United States Supreme
Court guaranteed counsel for criminal defendants at most stages of criminal proceedings.165 But
while criminal defendants enjoy a right to counsel, the government’s failure to provide necessary
funding undermines this right. The U.S. Government spends one hundred billion dollars
annually on criminal justice, but only 2 to 3 percent of that on indigent defense.166 The DOJ has
recognized indigent defense programs “in terms of funding, caseloads, and quality, [to be] in a
chronic state of crisis.”167
109. A recent study by the American Bar Association similarly found that defense
attorneys for the indigent do not have the time, resources, training, or supervision to provide
quality representation. This crisis leaves the poor without access to a fair trial and at constant
risk of wrongful conviction.168 With as much as 80 percent of criminal cases involving indigent
defendants, inadequate indigent defense pervades much of the criminal justice system.169
Minorities in particular suffer because of they are disproportionately involved in the criminal
justice system. At least three-fifths of all state court criminal defendants are minorities. Blacks
in particular comprise 44 percent of state court criminal defendants, while only 13 percent of the
general population.170 Black men are 6.5 times as likely to be incarcerated as White men.
Approximately one in nine Black males between the ages of 25 and 29 are incarcerated, and one
in three can expect to go to prison in their lifetime.171 Regardless of the cause of these highly
disproportionate numbers, the over-representation of racial minorities in the criminal justice
system means that the United States’ failure to adequately fund attorneys to defend these
individuals amounts to racial inequity.
110. Funding for indigent defense is not only inadequate, but inequitable. On average,
prosecutors receive eight times the resources per case as indigent defense lawyers.172 A recent
study of indigent cases in Tennessee found $139 million in federal, state, and local funding for
prosecuting indigent defendants, but only $56 million allocated for defending them.173
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Providing prosecutors with this distinct advantage calls into question the fairness of criminal
trials.
111. Experts recommend limiting public defender caseloads to no more than 150
felonies or 400 misdemeanors per attorney per year.174 The caseloads of defense lawyers
throughout the country far exceed these limits.175 Daunting caseloads, along with low pay, make
it difficult to attract qualified attorneys to join indigent defense programs. They also impair the
quality of representation. Attorneys providing legal services to indigent defendants are often
unable to devote the time necessary to provide an adequate defense. Defense attorneys often fail
to maintain regular contact with their clients. Some fail to meet with their clients until months
after their arrest or, in some cases, not until the last minute in court.176 One half to four-fifths of
defense counsel enter guilty pleas without first interviewing a single prosecution witness and
four-fifths enter pleas without filing any defense motions. 177
112. The public defenders’ case overload became so severe in New Orleans in the
1990s that the Louisiana Supreme Court declared a presumption that any indigent defendant
represented by a New Orleans public defender was receiving ineffective assistance of counsel
and authorized judges to halt criminal trials until the state allocated reasonable resources to
indigent defense.178 Similarly, in New York, the New York Civil Liberties Union filed a class
action law suit in November 2007, alleging that the state’s indigent defense system is so
deficient that the system effectively deprives defendants of their right to counsel.179 The
American Bar Association Ethics Committee recommends that an attorney withdraw from cases
when he or she believes a caseload is too great to provide basic representation. 180 One public
defender in Tennessee in 2007 notified the court that with an average caseload of 23,000 for just
22 attorneys, his office could accept no new misdemeanor cases.181
113. Indigent defendants have little recourse to challenge ineffective representation.
There is no right to counsel in proceedings to challenge the quality of counsel or a prosecutor’s
failure to produce exculpatory evidence, or in proceedings concerning new evidence. Yet these
proceedings require investigation, presentation of evidence, and legal argument, making legal
representation essential for success. Courts have also set the bar so high for claiming ineffective
assistance of counsel that such egregious conduct as a defense counsel sleeping, drinking
alcohol, or using controlled substances during trial and failing to object to evidence have been
found not to constitute ineffective representation of counsel. 182 Just recently, an attorney who
called his client a liar before the jury, presented evidence of his client’s prior drug convictions,
and failed to present exculpatory evidence or make a closing argument was found to have
provided effective assistance of counsel.183 With courts setting the bar so low for effective
assistance, there is little guarantee that the counsel guaranteed to indigent defendants will
provide them equal access to justice.
114. Adequate representation for indigent defendants can mean the difference between
life and death. The CERD Committee noted in 2001 the disturbing correlation between race and
imposition of the death penalty in the United States. The disproportionate numbers of racial
minorities subject to the death penalty has not improved. Blacks comprise just 13 percent of the
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population, but were 40 percent of the individuals executed in 2006, and 42 percent of the
inmates on death row in 2005.184 Illinois imposed a moratorium on the death penalty, and other
states have considered such measures, but the majority of states, as well as the federal
government, continue to wield the power to execute the convicted. The CERD Committee
suggested a moratorium in 2001.185 The American Bar Association and other organizations,
have urged a moratorium.186 On November 15, 2007, the UN General Assembly’s Third
Committee approved a resolution calling for a death penalty moratorium. 187 The U.S.
Government and each state should heed these recommendations and cease the use of the death
penalty at least until the system can be made fair for defendants of all races.
Recommendations
·

The U.S. Government should use all appropriate means to fulfill the U.S.
Constitution’s promise of equal justice in both civil and criminal matters, and to
fulfill its obligations under CERD by providing safeguards to promote equal
treatment before the tribunals and all other organs administering justice. This should
include a legal aid system to provide effective assistance of counsel to the poor in
civil disputes and effective assistance of counsel for criminal defendants.

·

The U.S. Government should recognize a right to counsel in civil proceedings for
economically disadvantaged individuals when basic human needs are at stake, such
as shelter, sustenance, safety, health, or child custody.

·

The U.S. should impose a moratorium on imposition of the death penalty until it can
ensure that that it is not imposed as a result of racial bias or as a result of the
economically, socially and educationally disadvantaged position of the convicted
person.
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CHAPTER 4:

EMPLOYMENT DISCRIMINATION

Introduction.
115. Under Article 5 of the Convention, States Parties must undertake to prohibit and
eliminate racial discrimination. Article 5 further charges States Parties to “guarantee the right of
everyone, without distinction as to race, colour, or national or ethnic origin, to equality before
the law notably in the enjoyment of the following rights: (e) … (i) The rights to work, to free
choice of employment, to just and favourable conditions of work, to protection against
unemployment, to equal pay for equal work, to just and favourable remuneration.”
116. Article 6 mandates that signatory nations “assure to everyone within their
jurisdiction effective protection and remedies, through the competent national tribunals and other
State institutions, against any acts of racial discrimination which violate his human rights and
fundamental freedoms contrary to this Convention . . . .”
117. The United States has a long history of discrimination in the workplace, and race,
color and national origin continue to have a pervasive effect on the experience of U.S. workers.
While efforts have been made to address discrimination in the U.S. workplace, there remains
much room for improvement. Pronounced disparities in unemployment, earnings and poverty
rates lead to the conclusion that discrimination is preventing minorities from receiving equal
employment opportunities.
118. As of January 2007, the unemployment rate for Blacks was eight percent, almost
two times greater than the unemployment rate for Whites. 188 Poverty rates for Blacks and
Hispanics were significantly higher than the overall poverty rate.189 Blacks and Hispanics were
employed at significantly lower levels in management, professions, and related occupations,
where Blacks constituted 25.2 percent and Hispanics 18.1 percent, as compared to non-Hispanic
whites at 36.6 percent.190 The same disparities exist in wage rates between minorities and
Whites.191
119. Disparities in employment opportunities emerge even when other characteristics
of job candidates are equivalent. For example, in a 2003 study, two young high school graduates
with similar qualifications applied for entry-level positions, such as waiters, dishwashers, drivers
and warehousemen, advertised in a Milwaukee newspaper.192 The only major difference in the
job histories of the two individuals was that one applicant was White and had a criminal record
(an eighteen-month sentence for possession of cocaine). The other applicant was Black and did
not have a criminal record. The applicants visited 350 potential employers in the Milwaukee
area. They were similarly successful, with the White applicant being called back for another
interview 17 percent of the time, and the Black applicant 14 percent of the time. The authors of
the study “concluded that a young black male seeking employment carried the same
disadvantage because of his race as a white man carrying an eighteen-month conviction for
cocaine possession.”193
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Enforcement of Employment Protections Negatively Impacts Minorities.
120. Under Title VII of the Civil Rights Act of 1964 and the Equal Employment
Opportunity Act of 1972 (1972 Amendments), it is unlawful for an employer to discriminate
against an individual with respect to compensation, terms, conditions, or privileges of
employment, because of such individual’s race, color or national origin.194 The purpose of Title
VII, as shown in the legislative history, was to address the steady rise in unemployment rates
amongst Blacks that had become evident in the fifteen years prior to the bill’s passage and was
“intended as a spur or catalyst to cause ‘employers and unions to self-examine and to selfevaluate their employment practices and to endeavor to eliminate, so far as possible, the last
vestiges of an unfortunate and ignominious page in this country’s history.’” 195
121. Even as the unemployment, wage, and poverty rates of Blacks and Whites
continue to differ significantly, a predominant theme of the past several years has been the lack
of enforcement of Title VII cases for minorities by the various government agencies tasked with
this responsibility, including the DOJ. The types of cases being pursued reflect a marked
reduction in the number of “disparate impact” cases196 and cases that allege that Blacks are the
victims of racial discrimination. Even with a significant decrease in overall Title VII cases filed,
a significant number of Title VII cases filed by the DOJ have been “reverse discrimination”
cases, alleging discrimination against Whites.
122. Under Title VII, the Attorney General has authority to bring suit against a state or
local government employer where there is reason to believe that a “pattern or practice” of
discrimination exists. Generally, these are factually and legally complex cases that seek to alter
employment practices, such as recruitment, hiring, assignment and promotion, and that have the
purpose or effect of denying employment or promotional opportunities to a class of individuals.
Under its “pattern or practice authority,” the DOJ can obtain relief in the form of employment
compensation and injunctive relief to eliminate discriminatory practices.
123. Title VII provides additional enforcement mechanisms, such as filing suit against
a state or local government employer, and prosecution of enforcement actions relating to
discrimination in employment by federal contractors.
124. With all of these enforcement arrows in its quiver, the number of lawsuits filed by
the DOJ has dropped markedly in recent years even as the number of referrals from the EEOC
has remained constant. Since January 20, 2001, the DOJ had filed only 46 Title VII cases, or an
average of approximately seven cases per year.197 This number includes five cases in which the
DOJ intervened in ongoing litigation and two cases initiated by the U.S. Attorney’s Office for
the Southern District of New York (using its own resources).198 By comparison, prior
administrations nearly double the efforts of the DOJ’s priorities in terms of Title VII
enforcement.199
125. Along with the decrease in Title VII enforcement cases filed since 2001, the type
of cases filed has changed. Of the four race-based Title VII cases brought by the DOJ in 2007,
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fully half of these were reverse discrimination cases alleging discrimination against Whites.200
This is in contrast to prior administrations where 13 pattern or practice cases were filed, eight of
which raised race discrimination claims on behalf of racial minorities. As to pattern or practice
cases, ten of the 46 Title VII cases brought over the previous seven years are pattern or practice
cases, six of which allege racial discrimination. Two of the racial discrimination pattern or
practice cases are also reverse discrimination cases alleging discrimination against Whites201 As
a result, over the course of seven years, only three pattern or practice suits on behalf of racial
minorities were filed by DOJ. One case addressed allegations of discrimination against Native
Americans.202
126. The numbers and nature of cases themselves reflect a stark picture of the DOJ’s
priorities in terms of Title VII enforcement. Recent Congressional oversight hearings reflect this
same concern regarding the pointed shift in resources and priorities away from the original intent
for which the Civil Rights Division and Title VII were established.203 The DOJ’s own Strategic
Plan for its fiscal years 2007-2012204 reflects this shift in priorities farther away from the original
intent of Title VII and the establishment of the Civil Rights Division. It lays out no objective,
goal, commitment, statement, or even past record regarding the pursuit of Title VII cases, even
though it does include extensive descriptions of its goals and commitment for cases involving
human trafficking and combating religious discrimination, and other areas. This absence
suggests that the DOJ has changed its priorities to the detriment of minorities challenging race
discrimination.
127. The EEOC has a better record of enforcing the equal employment rights of
minorities pursuant to Title VII. For its 2006 fiscal year, of the 371 suits that the EEOC filed,
294 (or nearly 80 percent of those suits) were suits with Title VII claims.205 In addition, over the
seven-year course of the current Administration, the percentage and number of suits that the
EEOC filed with Title VII claims has remained fairly constant.206
128. While the EEOC has a better record in enforcing Title VII cases, its authority is
limited. The EEOC does not have rulemaking authority to issue binding rules and regulations
and as a result, employers have little incentive to comply with EEOC rules and regulations. In
addition, the EEOC does not have the authority to issue cease-and-desist orders. Finally, the
EEOC’s budget has been cut in recent years, limiting its ability for vigorous enforcement of
racial discrimination cases.
Interpretations of Employment Statutes Diminish Employee Rights.
129. Recent U.S. Supreme Court decisions reflect a more strict interpretation of
federal laws, including Title VII, and resulted in important rulings that provide greater protection
for employers than for workers.
130. In 2007, the U.S. Supreme Court dealt a blow to workers’ rights by severely
limiting the time frame within which an employee can challenge a discriminatorypay decision in
the Ledbetter v. Goodyear Tire and Rubber Co. case.207 Employees suing under Title VII must
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bring their claims no more than 180 days after the alleged unlawful employment practice
occurred. The U.S. Supreme Court held that an employer’s unlawful decision to set an
employee’s pay, rather than a subsequent issuance of a paycheck reflecting the earlier
discrimination, counts as the “unlawful employment practice” for purposes of triggering the
Title VII limitations period.208
131. Although Ledbetter’s claim dealt with sex discrimination in pay, the decision
will also impact cases alleging pay disparities due to discrimination based on race, color, religion
or national origin. In contrast to complainants of racial and ethnic discrimination, plaintiffs
claiming sex discrimination have a possible alternative remedy by suing under the Equal Pay
Act, which has a longer limitations period. Plaintiffs claiming pay discrimination on other
prohibited grounds are limited to bringing federal actions under Title VII.
132. The U.S. Supreme Court’s decision in Long Island Care at Home, Ltd. v. Coke,
127 S. S. Ct. 2339 (2007), further eroded the ability of employees to challenge disparities in
treatment based on race. In that case, the U.S. Supreme Court upheld a federal regulation that
excludes all workers who provide in-home care for elderly or disabled people from federal wage
and overtime protections. The vast majority of these workers are women of color, performing
stressful, physically demanding jobs, but are among the lowest paid in the service industry. The
U.S. Supreme Court’s decision to uphold the rule means that these workers will continue to be
treated unfairly despite providing essential services to the elderly and disabled.
Anti-Immigrant Sentiment Has Led to Employment Discrimination at the Intersections
of Race and National Origin.
133. Current estimates of the number of foreign-born Legal Permanent Residents,
Asylees and Refugees in the United States with documents issued by the U.S. Government total
over 17.5 million. 209 The Department of Homeland Security (“DHS”) estimates that another
11.5 million immigrants are present in the United States without documents.210 The
overwhelming majority of immigrants in the United States, with or without documents, are from
countries with Hispanic, Asian, South Asian, African or Pacific Islander racial majorities. The
DHS estimates that nearly 57 percent of undocumented individuals present in the United States
are Mexican.211 Nearly eighty percent of undocumented persons in the United States hail from
five countries in the Americas.212 The reality that the overwhelming majority of immigrants are
racial minorities has blurred distinctions between employment discrimination based on origin
and race.
134. One in five low-wage workers is an immigrant.213 Immigrant workers are over
represented in the highest risk, lowest paying jobs.214 While 21 percent of native-born
households are living below 200 percent of the U.S. poverty threshold, over 40 percent of
immigrant working families have incomes below 200 percent of the U.S. poverty threshold.215
135. Regardless of when or how someone entered the United States, once here, the
Constitution protects them from discrimination based on their race and national origin and from
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arbitrary treatment by the government.216 In the absence of federal immigration reforms, federal
agencies, as well as state and local actors have enacted a number of laws that unlawfully
discriminate against immigrants. Across the country, state legislatures have considered 1,404
immigration measures this year, enacting 170 of them.217 For the most part, the laws were
spurred by rising resentment over “illegal immigration” and included measures to curb illegal
immigrants’ access to jobs.218
136. In addition to state governments, many municipalities have adopted ordinances to
bar illegal immigrants from working. An example that received nationwide attention was the
anti-immigrant ordinance adopted by the City of Hazleton, Pennsylvania. The city ordinance
sought to punish employers and landlords for doing business with undocumented immigrants.219
Hazleton’s mayor’s justification for the measure was that “illegal immigrants” had unleashed a
crime wave in Hazleton. However, only four of 428, or less than one percent, of violent crimes
in Hazleton in the last 6 years could be attributed to undocumented immigrants.
137. Hazelton’s ordinance ultimately was struck down by a federal district court as
unconstitutional.220 The court emphasized that illegal immigrants have the same civil rights as
legal immigrants and citizens, and concluded that “Hazleton, in its zeal to control the presence of
a group deemed undesirable, violated the rights of such people, as well as others within the
community.”221 The court stated, “[i] t requires no argument that right to work for a living in the
common occupations of the community is the very essence of the personal freedom and
opportunity that it was the purpose of the [Fourteenth] Amendment to secure.”222 The court also
noted that the Due Process Clause of the U.S. Constitution applies to “all persons in the United
States, including aliens, whether their presence here is lawful, unlawful, temporary, or
permanent.”223
138. Another development threatening the employment rights of immigrant minorities
is a new regulation passed by the DHS under which the Social Security Administration is to
notify employers of inconsistencies between their employees’ W-2 forms and their Social
Security numbers. Under the “No-Match” regulation, employers can be fined $10,000 if they
fail to fire workers who use fake Social Security numbers. The regulation was slated to go into
effect on September 15, 2007. Immigrant rights groups and labor unions, including the A.F.L.C.I.O. predicted that the rules would unleash discrimination against Hispanic workers.224 The
A.F.L.-C.I.O., along with the American Civil Liberties Union and the National Immigration Law
Center, acted quickly to obtain a temporary restraining order to prevent the rule from going into
effect.225 On October 10, 2007, a federal court granted a preliminary injunction, noting that if
the DHS rule were allowed to proceed, the mailing of no-match letters, accompanied by DHS’s
guidance letter, would result in irreparable harm to innocent workers and employers.226
139. In 2002, the U.S. Supreme Court ruled in Hoffman Plastics Compound, Inc. v.
NLRB, that an undocumented worker from Mexico was not entitled to an award of backpay after
his employer was found to have violated federal labor laws by laying him off in retaliation for
his union activities, because doing so would run counter to U.S. policy underlying federal
immigration laws.227 This decision thus results in discriminatory treatment of workers based on
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their status. In response to Hoffman, Mexico requested an advisory opinion from the InterAmerican Court of Human Rights, which ruled that undocumented workers are entitled to the
same labor rights, including wages owed, protection from discrimination, protection for health
and safety on the job, and back pay, as all workers.228
National Origin and Religious Discrimination Against Arab, Muslim, Sikh and South
Asian American Communities Post 9/11.
140. As noted in the U.S. 2007 Report, in the wake of 9/11, there has been an increase
in discrimination experienced by Arab, Muslim, Sikh, South Asian Americans, and others.229
The U.S. Government reports that the “administration has … placed a high priority on outreach
to these communities and enforcement against discrimination involving such bias.”230 Six years
later, it is obvious that the efforts have either been not effective or not enough.231 Furthermore,
the U.S. Government has used national security and fears of terrorism justifications to limit
protections against discrimination, or even fuel discrimination, based on national origin, religion,
race, and color. For example, two members of Congress in an open letter, attacked the DOJ for
sending envoys to the Islamic Society of North America convention, because, according to the
lawmakers, the Islamic Society of North America was a group of “radical jihadists.”232
141. In addition, Aliakbar and Shahla Afshari, an Iranian-American couple having
worked for the National Institute for Occupational Safety for over seven years were fired in 2004
after failing secret background checks. They were not given any explanation for failing the
background checks. They believe that their participation in Iranian-American conferences may
have been the cause. The Afsharis sued the agency for national origin discrimination, and as
commented by the director of the Center for National Security Studies: “This looks suspiciously
like the witch hunts of the 50's, this time targeted against Muslim Americans.”233
142. The USA Patriot Act, enacted shortly after 9/11, also has come to symbolize a
widespread threat to constitutional rights in the post-9/11 era in the name of national security.234
It has a direct negative effect on workers’ rights, such as its provision that employers can
cooperate with law enforcement officers seeking access to employee personnel files without
violating Title VII of the CRA, which would otherwise bar any inquiry based on race, religion or
national origin.235
Recommendations
·

The U.S. Government should show its commitment to protecting employment rights
by using all appropriate means to ensure federal agencies protect those rights and
promote equal treatment.

·

The U.S. Government, in the face of narrow doctrinal interpretations by the courts,
should encourage and support the enactment of laws to protect the employment
rights of minorities and prevent disparate impact on minorities.
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·

The U.S. Government should be consistent in its message that discrimination on the
basis of national origin, in particular against Arab, Muslim, Sikh, and South Asian
American persons, will not be tolerated.
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CHAPTER 5:AFFIRMATIVE ACTION
Introduction.
143. Article 1, Section 4, Article 2, Section 2 and Article 5, subsection (e)(i) and (v) of
the Convention collectively create an affirmative obligation on the U.S. Government as a
member State Party to take “special and concrete measures” in social, economic, cultural and
other fields to ensure adequate development and protection of certain racial and ethnic groups
(and individuals belonging to them) to guarantee the full and equal right to and enjoyment of
economic, social and cultural rights.
144. In response to the 2000 U.S. Report, the CERD Committee stated, “[w]ith regard
to affirmative action, the Committee notes with concern the position taken by the State partythat
the provisions of the Convention permit, but do not require States parties to adopt affirmative
action measures to ensure the adequate development and protection of certain racial, ethnic, or
national groups.”236 It further stated that the adoption of special measures when the
circumstances so warrant, “such as in the case of persistent disparities, is an obligation stemming
from Article 2, paragraph 2 of the Convention.”237
145. Although the 2007 U.S. Report now acknowledges that the obligation of Article
1, Section 4, Article 2, Section 2 and Article 5(e) of the Convention is mandatory, the U.S.
Government responds that the decision of whether measures are warranted is left to the judgment
and discretion of each State Party.238 Its argument that it is within the U.S. Government’s sole
discretion to determine “when circumstances so warrant” special measures under Article 2(2),
however, is not persuasive, as it is tantamount to the discredited claim that the obligation is
merely permissive. The CERD Committee already provided the U.S. Government with an
objective standard for when “circumstances so warrant,” such as in the case of persistent
disparities cited in Paragraph 398 of the CERD Committee’s concluding observations on the
U.S. Report in 2001.239
146. Historically in the United States, certain racial and ethnic groups have not had full
access to and equality in education, employment and economic opportunities. The legacy of
slavery and the treatment of Native Americans and pervading perception of non- (or limited)
English speaking immigrants continue to limit access and perpetuate inequality among
minorities.
147. Although corrective affirmative action measures have been taken by the U.S.
Government, full access and equality has yet to be achieved and significant race/ethnic-based
discrepancies are ongoing. In education, the high school drop-out rate for White students in
2004 was 6.8 percent, but was 11.8 percent for Black students and 23.8 percent for Hispanic
students.240 Unemployment rates for adult White men as of July 2007 were 4.2 percent, but 8.0
percent for Black men and 5.9 percent for Hispanic men.241 Wages in 2004 for Black and
Hispanic men were 74.5 percent and 63.2 percent, respectively, of those wages paid to White
men.242
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148. Some statistical data indicating this lack of full access to and inequality in
education, employment and economic opportunities for minorities is referenced in the 2007 U.S.
Report.243 This data shows the stagnation of future progress towards the goal of eliminating
discrimination mandated by the Convention (and by the United States Constitution).
Laws Enacted to Address Disparities
149. The 2007 U.S. Report references legislative initiatives and programs enacted
within the United States to affirmatively promote access to and equality in education,
employment and government contracting. These range from the establishment of governmental
bureaus and agencies targeting equality in employment opportunities to statutory programs like
the United States Small Business Act requiring federal agencies to set goals for contracting with
“small and disadvantaged businesses.”244
150. The 2007 U.S. Report sets forth recent changes in governmental agency
infrastructure to demonstrate the U.S. Government’s concern over access and equality, including
the creation of the Office for Civil Rights and Civil Liberties in the DHS245 and the restructuring
of the Department of Defense Secretary for Equal Opportunity position.246 The 2007 U.S.
Report also refers to the establishment of new agencies, such as the Department of Interior’s
Office of Hawaiian Relations.247 It also outlines the basic constitutional and legal framework
through which U.S. Government’s obligations under the Convention are implemented, including
the Fifth Amendment and the Equal Protection Clause of the Fourteenth Amendment of the
United States Constitution248 mandating that all persons are equal before the law and entitled to
constitutional protection.249
151. However, despite the stated commitment to access and equality, the 2007 U.S.
Report also advances perceived limitations to this commitment. First, it argues that it is within
the U.S. Government’s sole discretion to determine “when circumstances warrant” under Article
1, Section 1 of the Convention and what types of measures to use.250 Second, it expounds upon
constitutional limitations on affirmative action programs, such as the general prohibition against
(i) quotas, (ii) preference afforded to unqualified individuals and (iii) undue burdens on persons
not beneficiaries.251 Third, it notes that “any affirmative action plan that incorporates racial
classifications must be narrowly tailored to further a compelling government interest.”252
Finally, it discusses ongoing concerns over reverse discrimination and the ability to avoid racebased programs to focus on socio-economic factors.253
152. In practice, the U.S. Government has imposed significant limitations on
affirmative action programs. Although affirmative action measures have been upheld by
the U.S. Supreme Court in the context of education, employment and government contracting,
such measures must be narrowly tailored to further a compelling governmental interest and will
be strictly construed to pass constitutional muster.254 In the employment arena, public
employers must have “convincing evidence” of prior discrimination, which is more than mere
societal discrimination, before it can implement affirmative action programs.255
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153. Increasingly, affirmative action is being distorted to promote “color blindness”
rather than to ensure adequate development and protection of minorities. The justification for
that distortion is concern over reverse discrimination.256 Some U.S. states have specifically
prohibited the adoption of any affirmative action measures. The states of Washington,
California and Michigan have enacted laws that effectively ban all forms of affirmative action in
public education, public employment and public contracting.257
154. While the recent Supreme Court decision in Grutter v. Bollinger258 upheld the
constitutionality of voluntary affirmative action policies, holding that a law school had a
compelling interest in attaining a diverse student body, there remains an essential gap in federal
law implementing the Convention. There are no U.S. constitutional or statutory provisions that
preempt state laws banning affirmative action programs.
155. The 2007 U.S. Report concludes that the existing affirmative action infrastructure
is adequate and that the U.S. Government is satisfied with achievement of objectives to date. In
reality, the executive and legislative branches of the federal government have continued to
oppose affirmative action measures. For instance, the brief for the U.S. Government as amicus
curiae in support of the petitioner’s claim in Parents Involved in Community Schools v. Seattle
School District259 that the district’s race-based student assignment plan violated the Equal
Protection Clause of the Fourteenth Amendment stated that, among other things, the district’s
efforts were not based on a compelling governmental interest, amounted to “outright racial
balancing,” treated students solely as members of racial groups and denied them individualized,
holistic consideration, failed to consider race-neutral means and unfairly burdened innocent third
parties.260 Attacking the Seattle School District’s affirmative action measures as “not based on a
compelling governmental interest” contravenes the U.S. Government’s obligations under the
Convention. As a voluntary signatory and member State Party to the Convention, the U.S.
Government is obligated to harmonize its efforts with the requirements of the Convention and
those of the Constitution, which in reality are consistent.261
Affirmative Action and Education.
156. The 2007 U.S. Report advances examples of special measures taken such as
direct support for historically Black colleges. 262 The examples cited, however, do not adequately
address the persistent problem of discrimination in education. Furthermore, the U.S. Department
of Education’s Office of Civil Rights has failed to bring any enforcement actions under Title VI
of the CRA. The failure to take special measures to address problems in discrimination has
resulted in a perceived increase in the disparity between historically Black colleges and
traditionally White institutions. Special measures that would have a meaningful impact are
affirmative action programs that address significant disparities among racial groups. While the
2007 U.S. Report correctly notes that affirmative action programs should be designed to last
only for the period of time needed to right the wrongs of the past,263 educational discrimination
is prevalent and there remains a significant disparity among Whites and minorities, especially
with respect to higher education.
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157. The U.S. Government also fails to acknowledge diversity as a compelling
interest. The 2007 U.S. Report notes that to date, the U.S. Supreme Court has not recognized the
goal of achieving broad diversity as a “compelling interest” outside of the educational setting.264
Nor has the Court found that the goal of achieving simple racial diversity is a compelling interest
that would permit racial classifications in an educational setting. The U.S. Government failure
to find racial diversity as compelling interest significantly undermines previous gains.
158. In this regard, the U.S. Supreme Court decisions in Parents Involved in
Community Schools v. Seattle School District, and Meredith v. Jefferson County Board of
Education severely limits Brown v. Board of Education.265 As stated by Justice Stevens (the
Court’s longest serving member) in his dissent, “no member of the Court that I joined in 1975
would have agreed to today’s decision.”266
159. State initiatives, such as California’s Proposition 209, Washington’s Initiative
200 and Michigan’s Civil Rights Initiative, end long-standing state affirmative action programs,
including in education. As a State Party to the Convention, the U.S. Government should initiate
measures, such as federal legislation or a constitutional amendment, to prevent the undermining
of federally-guaranteed civil rights.
160. In addition, the U.S. Government should support the role of NGOs in the
enforcement of affirmative action measures. NGOs have filed numerous amicus briefs in
support of affirmative action measures in cases where White plaintiffs sued public institutions
over the alleged discriminatory use of race, such as the pivotal affirmative action cases of
Parents Involved in Community Schools v. Seattle School District and Grutter v. Bollinger.
While NGOs often step in to defend and frame the issue from a civil rights perspective, it is
critically important that the U.S. Government voice support for affirmative action programs and
initiatives that are designed to remedy discriminatory practices and disparities.
Affirmative Action and Employment.
161. In 2001, the CERD Committee expressed concern regarding the persistent
disparities in the enjoyment of the right to equal opportunities for employment and
recommended the U.S. Government take all appropriate measures, including “special measures”
according to Article 2, Section 2 of the Convention, to ensure the right of everyone, without
discrimination as to race, color or nationality or ethnic origin to the enjoyment of the rights in
Article 5 of the Convention, including, without limitation, employment.267 The CERD
Committee noted with concern the tension between this mandate and individual U.S. states’
rights.268
162. With respect to affirmative action in employment, the U.S.’s response to the
CERD Committee’s recommendations reflects little change since 2001. The decision as to
“when circumstances so warrant” is up to the discretion of the U.S. Government, as well as the
precise nature and scope of the action.269 The U.S. Government admits that even though
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progress has been made, disparities of results continue to exist.270 Nonetheless, the U.S.
Government maintains that its laws and regulations meet the requirements in Article 5.271
163. The “foundation” statute in support of full access and equality in employment is
Title VII of the CRA, which prohibits employment discrimination based on race, color, religion,
sex or national origin.272 Title VII’s prohibition of race discrimination does not require “strict
scrutiny” in the analysis of private, voluntary affirmative action programs;273 such programs are
valid if they are intended to “eliminate conspicuous racial imbalance in traditionally segregated
job categories”274 and when the programs do “not necessarily trammel the interests of white
employees.”275
164. In April 2006, the new EEOC Compliance Manual was introduced with updated
guidance on Title VII prohibitions on discrimination in employment based on race and color.
However, this effort by the U.S. Government to provide guidance on employment laws focuses
on the ability of individuals to file complaints and not on affirmative steps towards access and
equality.
165. With respect to federal public employers, the U.S. Supreme Court has rejected
affirmative action designed to remedy a generalized history of “societal discrimination.”276 The
government agency instead must show specific evidence of past discrimination to justify
affirmative action measures.277 If and only if such evidence is shown, the U.S. Supreme Court
will uphold a broad range of affirmative actions.278 Paradoxically, public employers now have
less leeway than private employers to engage in race-conscious affirmative action measures.
The U.S. Government should take all necessary steps to support affirmative action in the public
sector.
166. At the state level, state anti-affirmative action initiatives described above have
had a detrimental effect on affirmative action in employment. California’s Proposition 209,
Washington’s Initiative 200 and Michigan’s Civil Rights Initiative end long-standing state
affirmative action programs, including in public employment, except as required by federal law.
These state initiatives are contrary to the U.S. U.S. Government’s obligations under the
Convention and the U.S. Government should take all necessary measures to discourage them,
including by enacting preemptive federal law.
Affirmative Action and Contracting.
167. Non-discriminatory obligations are imposed on federal contractors and subcontractors by Executive Order. While the Department of Labor’s (“DOL”) Office of Federal
Contract Compliance Programs indicates that employers must comply with the laws and
regulations concerning non-discrimination in employment, the actions taken by the DOL are
remedial and do not prevent discrimination from occurring. That is, special measures are not
implemented to adequately detect and remedy systemic discrimination. The examples cited in
the 2007 U.S. Report illustrated actions that were taken in an attempt to remedy discriminatory
acts that had already occurred, rather than to prevent such acts from occurring.279
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168. The 2007 U.S. Report states that several special measures are in place to ensure
the enjoyment of social and economic rights. Race-conscious programs in contracts continue to
face financial and social barriers, such as limited access to capital and discrimination in the bid
process. These circumstances persist even though minority-owned businesses grew
exponentially in previous years.280
169. As in education and employment, state initiatives have undermined prior gains.
For instance, California’s Proposition 209 has resulted in a sharp decline in the opportunities for
disadvantaged business enterprises, including minority based businesses.281
Recommendations.
·

The U.S. Government should recognize its mandatory obligations under the
Convention to use “special measures,” and the goals of full access and equality to
education, employment, and contracting. The U.S. Government should cease relying
on structural and constitutional limitations to avoid promoting positive change and
focus on the implementation of special measures, including using all appropriate
means to support voluntary efforts to promote diversity.

·

The U.S. Government should create appropriate infrastructure to (1) monitor the
effectiveness and fairness of current affirmative action programs in education,
employment, and contracting, and (2) to generate additional effective affirmative
action measures.

·

The U.S. Government should spearhead affirmative action efforts to eliminate racial
discrimination and provide full access and equality in education, employment and
contracting, recognizing its responsibility as a model to the private sector and
individual states.
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CHAPTER 6:

HATE SPEECH AND HATE CRIMES

Introduction.
170. Article 4(a) obliges States Parties to penalize four categories of misconduct:
(i) all dissemination of ideas based on racial superiority or hatred; (ii) incitement to racial hatred;
(iii) all acts of violence or incitement to violence against any race or group of persons of another
color or ethnic origin; and (iv) the provision of any assistance to racist activities, including its
financing.
171. Article 4(b) requires States Parties to declare illegal and prohibit organizations
that promote and incite racial discrimination, to prohibit their propaganda activities, and to make
participation in such organizations and activities as offense punishable by law. Article 4(c)
imposes an obligation to forbid public authorities and institutions from promoting or inciting
racial discrimination.
172. Under Article 5, States Parties must undertake to eliminate racial discrimination
in all its forms and to guarantee the right of everyone, without distinction as to race, color, or
national or ethnic origin to equality before the law, notably in the enjoyment of the following
rights: (a) the right to equal treatment before the tribunals and all other organs administering
justice; and (b) the right to security of persons and protection by the State against violence or
bodily harm, whether inflicted by government officials or by any individual, group or institution.
173. The CERD Committee also has commented that States Parties should criminalize
acts of racism as provided in Article 4, “in particular the dissemination of ideas based on racial
superiority or hatred, incitement to racial hatred, violence or incitement to racial violence, but
also racist propaganda activities and participation in racist organizations. States Parties are also
encouraged to incorporate a provision in their criminal legislation to the effect that committing
offences for racial reasons generally constitutes an aggravating circumstance . . . .”282
174. In response to the 2000 U.S. Report, the CERD Committee recommended that
“firm action be taken to punish racially motivated violence and ensure the access of victims to
effective legal remedies and the right to seek just and adequate reparation for any damage
suffered as a result of such action.”
Hate Speech and the First Amendment.
175. Hate speech persists in the United States. The United States, however, is limited
by the U.S. Constitution in effectively curtailing hate speech. By issuing a reservation to Article
4, the U.S. Government made clear that it would not restrict Americans’ free speech rights
through the adoption of legislation or any other measures, to the extent they are protected by the
Constitution and the laws of the United States.
176. Although most harmful and virulent hate speech is protected by the First
Amendment to the U.S. Constitution, speech or other activities that are designed to intimidate do
not receive First Amendment protections. In a decision arising from prosecution of a Klu Klux
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Klan leader at a rally, the U.S. Supreme Court held that states can criminalize speech or other
conduct if it is “directed at inciting or producing imminent lawless action” and is “likely to incite
or produce such action.”283 The U.S. Supreme Court also has held that “the First Amendment
permits Virginia to outlaw cross burnings done with the intent to intimidate because burning a
cross is a particularly virulent form of intimidation. Instead of prohibiting all intimidating
messages, Virginia may choose to regulate this subset of intimidating messages in light of cross
burning’s long and pernicious history as a signal of impending violence. Thus, . . . a State [may]
choose to prohibit only those forms of intimidation that are most likely to inspire fear of bodily
harm.”284 Instead of prohibiting all messages, Virginia may choose to regulate this subset of
intimidating messages in light of cross burning’s long and pernicious history as a signal of
impending violence.”
Hate Speech and the Internet.
177. Hate speech has been pervasive on the internet and, like other forms of racist
speech, receives First Amendment protection. Hate speech on the internet is not likely to fit
within the “fighting words” exception to the First Amendment (i.e., words “which by their very
utterance inflict injury or tend to incite an immediate breach of the peace”285), although an
exception can be carved out for “true threats” on the internet, such as sending threatening email
messages to a victim or even a public announcement on the internet of an intention to commit an
act that is racially motivated.286 An exception to the First Amendment’s protection may also be
made for harassment via email or the internet, “as long as it is sufficiently persistent and
malicious as to inflict, or is motivated by desire to cause, substantial emotional or physical harm
and is directed at a specific person.”287
178. Although freedom of speech is guaranteed by the First Amendment, it does not
prevent the U.S. Government from (i) supporting technologies that allow individuals to avoid
hate speech, (ii) developing educational and other programs advocating tolerance and
condemning racial hatred and prejudice, or (iii) exposing new technologies that allow
individuals or groups to spread hate towards a targeted racial group.
Hate Speech Targeted at Immigrants.
179. Due to the recent debates in the United States regarding immigration reform,
there has been an increase in hate speech directed towards Hispanics. There also has been an
increase in the activity of anti-immigration groups. According to the Anti-Defamation League
(the “ADL”), many extremist events have taken place in southern states where “white
supremacists hope to exploit anti-immigration sentiment that has risen as a result of a significant
influx of Hispanic immigrants, primarily agricultural workers, into areas of the South that had
never before had a substantial Hispanic population.”288
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Hate Crimes.
180. A hate crime occurs when the perpetrator of the crime intentionally seeks out an
individual because of that person’s group identity targeting not only an individual, but an entire
community or category of people. Unlike a random act of violence, one of hate crime’s goals is
to terrorize the entire community.
181. According to the ADL, failure to address bias crimes “could cause an isolated
incident to explode into widespread community tension. The damage done by hate crimes
therefore cannot be measured solely in terms of physical injury or dollars and cents. By making
members of minority communities fearful, angry, and suspicious of other groups—these
incidents can damage the fabric of our society and fragment communities.”289
182. In 2005, over 7,000 hate crime incidents were reported. Of that number, 56
percent were motivated by race, with 68 percent against Blacks, 20 percent against Whites, five
percent against Asian-Pacific Islanders and two percent against Native Americans. There were
incidents motivated by ethnicity or national origin, with 58 percent targeted against Hispanics.
Of the hate crimes, 62 percent were against persons and 37 percent were against property.
Fifteen percent of the hate crimes were motivated by religion. Of this amount, 69 percent were
against Jews, 11 percent were against Muslims, five percent were against Catholics, and four
percent were against Protestants.290
183. Statistics also reflect an increase in reported crimes against Hispanics. The FBI
reported 522 incidents of crimes against Hispanics in 2005, up from 475 in 2004, raising antiHispanic crime from 6.2 percent of hate crime incidents to 7.3 percent. Many observers attribute
much of the increase to the recent debate over immigration reform.291 As some observers note,
“the bias that motivates a hate crime… is rooted in a wider public climate of discrimination, fear,
and intolerance against targeted communities, which may also be echoed in or enhanced by
public policy.”292
184. As is the case with the increase in hate crime incidents involving Hispanics
during the immigration reform debates, certain groups were targeted victims after the terrorist
attacks of September 11, 2001. According to the DOJ, under its initiative to combat “backlash”
crimes, the Civil Rights Division has investigated more than 750 backlash crimes involving
violence and threats aimed at individuals perceived to be Arab, Muslim, Sikh, or South Asian.
Since 2001, the Civil Rights Division has charged 165 defendants in 105 cases of bias-motivated
crimes. 293
185. Although the DOJ has had some success in prosecuting these bias-motivated
crimes, federal hate crimes prosecutions under 18 U.S.C. § 245, the federal hate crimes statute,
are relatively few “both because of the narrow scope of the federal hate crimes law and because
of federal reluctance to preempt or disrupt local prosecutions.”294 Crimes must be motivated by
a person’s race, color, national origin, or religion and occur while the victim is engaged in a
specified “federally protected activity.”
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186. According to the ADL, “from 1991-2005, for example, the FBI documented over
113,000 hate crimes. During that period, however, the DOJ brought fewer than 100 cases under
18 U.S.C. § 245. In the past, DOJ officials identified a number of significant racial violence
cases in which federal prosecutions had been stymied by unwieldy jurisdictional
requirements.”295 The number of FBI investigations into civil rights violations – including hate
crimes and police abuse incidents – declined by more than 60 percent between 2001 and 2005.296
187. In addition to the federal hate crimes law, the U.S. Congress passed the Hate
Crimes Statistics Act (“HCSA”) in 1990. HCSA requires the DOJ to acquire data from law
enforcement agencies across the country on crimes that “manifest prejudice based on race,
religion, sexual orientation, or ethnicity” and to publish an annual summary of the findings.
Gaps in Existing Hate Crimes Laws.
188. Existing federal hate crimes laws have various reporting weaknesses that prevent
the FBI from capturing the extent to which hate crime incidents occur. In 2005, there were
12,417 law enforcement agencies in the United States that participated in the data collection
effort as compared to 12,711 in 2004. The number of participating agencies dropped 2.3 percent
from 2004; only 16.4 percent of participating agencies reported a singe hate crime.297
189. The statistics were also incomplete in other ways including absence of data for
certain cities (New York and Phoenix), states (Mississippi, Alabama and Hawaii), and less than
10 hate crimes were reported in four other states.298
190. There also is little information published about juvenile hate crime offenders.
The HCSA report does not provide specific information about either juvenile hate crime
offenders or victims. An October 2001 report by the DOJ’s Bureau of Justice Statistics provided
information about the frequent involvement of juveniles in hate crime incidents. The report
analyzed nearly 3,000 of the 24,000 hate crimes reported to the FBI from 1997 to 1999, and
revealed that a disproportionately high percentage of both the victims and the perpetrators of
hate violence were young people under 18 years of age.299 Specifically, 33 percent of all known
hate crime offenders were under the age of 18, and another 29 percent of all hate crime offenders
were between 18 and 24 years of age.
Case Study: Jena 6.
·

National attention has been focused on events that occurred in Jena, Louisiana in the
case of six Black teenage boys charged with various felony crimes and facing
lengthy prison sentences as a result of racially-driven incidents on a high school
campus.

·

At Jena High School, there was a tree where it was commonly known that only the
White students could sit. A freshman asked the school principal if Blacks could sit
under the tree, to which the principal responded that they could do whatever they
wanted. The next day, three nooses, in school colors, were hung from the tree. The
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principal expelled the students responsible for hanging the nooses. Dismissing the
nooses as a “youthful stunt”, however, the school board and superintendent reduced
the expulsions to three-day in-school suspensions. Racial tensions rose at the school.
A sit-in took place, followed by a series of fights.
·

A White youth, apparently taunting a Black student, was thrown to the ground and
kicked. In response to the attack on the White student, the prosecutor arrested and
charged the six teenagers with attempted second degree murder, later reduced to
second degree aggravated battery and conspiracy. The six were also expelled from
school. In prosecuting one of the six, a 16-year old was tried as an adult and
convicted by an all-White jury of aggravated assault and conspiracy. At the trial, the
prosecutor argued that the gym shoes worn by the student were a “deadly weapon.”
The appellate court later vacated the youth’s conviction, on the grounds that the 16year old should not have been tried as an adult.300

·

In testimony before Congress regarding the incident and the role of federal
intervention in hate crimes and race-related violence in public schools, the U.S.
Attorney for the region where Louisiana is located stated that the DOJ rarely brings
cases against juveniles, and when it does they are not open to the press or public. He
reported that while they found the conduct “deeply disturbing and offensive, the DOJ
and U.S. Attorney declined to pursue charges after learning that the nooses had been
hung by juveniles who had been promptly sanctioned by the school.”301

Case Study: Hate Crimes on College Campuses.
·

Every year, more than a half million students endure bias-motivated slurs, vandalism,
threats, and physical assaults on college campuses.302 The FBI typically documents
almost 10,000 hate crimes every year, and other estimates range as high as 200,000.

·

The 1998 Higher Education Act (“HEA”) requires all colleges and universities to
collect and report hate crime statistics to the Office of Postsecondary Education of
the U.S. Department of Education. 303 Currently, colleges must report any crimes
involving bodily injury in which the victim was targeted because of his or her race,
gender, religion, sexual orientation, ethnicity, or disability. The American
Association of University Women (“AAUW”) points out that there are limitations to
the data gathered under HEA which likely result from discrepancies between the FBI
definition of hate crimes and the HEA definition. The FBI definition includes
several types of offenses omitted by the HEA definition. AAUW supports the
amending of the HEA hate crime definition to align it with the definition used by the
FBI because improved data would give parents and students a more accurate
understanding of campus safety, and provide educational institutions with a better
picture of their campus climate.

191. In the United States, the prevention, investigation, and prosecution of crimes
against persons or property are primarily the responsibility of local authorities. Under proposed
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federal legislation, the Local Law Enforcement Hate Crimes Prevention Act (“LLEHCPA”), the
federal government would provide more assistance to local law enforcement officials by
allowing them to apply for federal grants. Federal agents would be given broader authority to
assist state and local police, and the DOJ would have the authority to aid state and local
jurisdictions either by lending assistance or, where local authorities are unwilling or unable, by
taking the lead in investigations and prosecutions of serious crimes motivated by prejudice based
on race, color, religion, national origin, gender, sexual orientation, gender identity, or disability
of the victim. It also would provide for grants to state and local communities to combat violent
crimes committed by juveniles, train law enforcement officers and assist in state and local
investigations and prosecutions of bias-motivated crimes.304
192. The LLEHCPA is likely to face much opposition because it seeks to protect
individuals on the basis of gender, gender identity, disability, and sexual orientation.
Conservative religious groups have said that the bill would make criminals of clergymen who
speak out against homosexuality, then inadvertently inspire violence from misguided
followers.305
Case Study: Violence Between Blacks and Hispanics in Los Angeles.
·

As reported in the Los Angeles Times, Los Angeles County incidents of violence
increased 26 percent in 2005, with much of the increase due to aggression between
Blacks and Hispanics, often at schools. There was a 50 percent increase in raciallymotivated offenses, especially toward immigrants and between Blacks and
Hispanics. Conflicts between Blacks and Hispanics occurred in neighborhoods, jails,
and schools, which showed a 111 percent increase. As Supervisor Yvonne
Braithwaite Burke said, “All it takes is one incident.” The analysis by the county
Commission on Human Relations (the “County Commission”) revealed tensions
between Blacks and Hispanics with the majority of suspects in anti-Black crimes
being Hispanic and vice versa.

·

The County Commission stressed that hate crimes are widely underreported and
accurate statistics likely show a far greater number of incidents especially in schools,
jails, and juvenile detention halls. Others attribute the increase in gang-related hate
crimes to a lack of opportunities for youth, struggling schools, and scarce jobs.306

Recommendations.
·

The U.S. Government should encourage education efforts directed at school officials,
teachers, and parents about the activities that constitute hate crimes and other threats
of intimidation, and to discourage intolerance and hostility in schools and the
communities.

·

The U.S. Government should work to enact laws to close the gaps that currently exist
in federal hate crimes laws by making it easier to prosecute those who commit

-58-

LAWYERS’ COMMITTEE FOR CIVIL RIGHTS UNDER LAW
racially motivated crimes and by increasing the reporting accuracy of hate crime
incidents.
·

The U.S. Government, state government, and private organizations should produce
and disseminate messages of tolerance, both on-line and through traditional media
outlets, to counteract the proliferation of racist, sexist, homophobic, and other
constitutionally protected “hate speech.”

·

The U.S. Government should develop and further encourage the private development
and distribution of filtering software that can selectively limit the content accessible
from individual and networked computers. This technology can be voluntarily
implemented in homes or anywhere that personal discretion permits the blocking of
hate speech.

-59-

LAWYERS’ COMMITTEE FOR CIVIL RIGHTS UNDER LAW
CHAPTER 7:

ENVIRONMENTAL JUSTICE AND HEALTH CARE
DISPARITIES

Introduction.
193. Article 2(1)(c) of the Convention obligates each State Party to take measures to
review its law and policy and amend or rescind laws that have the effect of creating or
perpetuating racial discrimination wherever it exists.
194. In response to the 2000 U.S. Report, the CERD Committee noted its concern
“about persistent disparities in the enjoyment of, in particular . . . access to public and private
health care.” It recommended that the U.S. Government “take all appropriate measures,
including special measures according to article 2, paragraph 2 of the Convention, to ensure the
right of everyone, without discrimination as to race, colour, or national or ethnic origin, to the
enjoyment of rights contained in article 5 of the Convention.”
195. Environmental justice is “the fair treatment of people of all races, cultures, and
income with respect to the development, implementation, and enforcement of environmental
laws and policies, and their meaningful involvement in the decision-making processes of the
government.”307 “Fair treatment” means that no group of people, including racial, ethnic or
socioeconomic groups, should bear a disproportionate share of the negative environmental
consequences resulting from industrial, municipal and commercial operations or the execution of
federal, state, local and tribal programs and policies. “Simply put, environmental justice
demands that everyone . . . is entitled to equal protection and equal enforcement of our
environmental, health, housing, land use, transportation, energy and civil rights laws and
regulations.”308 Disparities in health are “differences between two or more population groups in
health outcomes and in the prevalence, incidence, or burden of disease, disability, injury, or
death.”309
196. Environmental racism and health care disparities persist in the United States.
Low-income communities and people of color are disproportionately burdened by environmental
pollution and myriad health problems associated with poor air and water quality and toxic
exposure. Such disparities in the United States primarily impact the poor, uninsured, and other
vulnerable and high risk populations. The 2000 U.S. Report noted the disproportionate impact
of transportation and hazardous waste clean-up projects on minority populations. It also
reported on the striking disparities in the prevalence of certain diseases and conditions among
these same populations.310 It noted that “almost every form of disease and disability is more
prevalent among the poor . . . and that they tend to live in environments (both urban and rural)
which exacerbate these problems.”311 The 2007 U.S. Report acknowledges that “[f]ederal
agencies continue to address issues concerning the environmental impacts of activities such as
the locating of transportation projects and hazardous waste clean-up projects, on . . . minority
and low income populations,” and that health disparities among Whites and minorities “were
found in treatment for cancer, cardiovascular disease, HIV/AIDS, diabetes, and mental illness,
and were also seen across a range of procedures, including routine treatments for common health
problems.”312
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Environmental Justice Overview.
197. Executive Order 12898, “Federal Actions to Address Environmental Justice in
Minority Populations and Low-Income Populations,” signed by President Clinton in 1994,
incorporated environmental justice principles into the work of federal agencies. It requires
federal agencies to identify and address “disproportionately high and adverse human health or
environmental effects of its programs, policies, and activities on minority populations and lowincome populations in the United States,” to collect data on the health and environmental impact
of their programs, activities on minority populations and low-income populations, and to
develop policies to achieve environmental justice.313 It does not, however, create legally
enforceable rights or obligations.314
198. Federal agencies have not fully integrated the tenets of environmental justice into
environmental decision-making. In September 2005, the Associated Press reported—based on
an analysis of an Environmental Protection Agency (“EPA”)research project—that Blacks are
nearly 80 percent more likely than Whites to live in neighborhoods where industrial pollution is
suspected of posing the greatest health danger.315
199. In October 2003, the U.S. Commission on Civil Rights reported on the “failure”
of the EPA and the Departments of the Interior, Housing and Urban Development and
Transportation “to fully incorporate environmental justice into agency core missions,” citing
“the absence of accountability and critical assessments for environmental justice programs and
activities, and the lack of top-down leadership on environmental justice issues.”316 In
March 2004, the EPA’s Office of the Inspector General (“OIG”) concluded that the EPA had not
fully implemented environmental justice, and specifically, that the EPA had not “fully
implemented Executive Order 12,898 [or] consistently integrated environmental justice into its
day-to-day operations.”317 It recommended that “[EPA] issue a memorandum reaffirming that
Executive Order 12898 is an [EPA] priority and that minority and low-income populations
disproportionately impacted will be the beneficiaries of this Executive Order . . . articulate a
clear vision on the EPA’s approach to environmental justice. . . [and] ensure appropriate training
is provided.”318
200. More recently, in July 2005, the Government Accounting Office (“GAO”) found
the EPA continued to fail to address environmental justice.319 Specifically, the GAO found with
respect to development of clean air rules, the EPA did not initially address environmental justice,
did not provide guidance and training to identify potential environmental justice concerns, and
its economic reviews did not consistently provide decision makers with an environmental justice
analysis.320 The EPA was harshly criticized for a research study, called the Children’s
Environmental Exposure Research Study (“CHEERS”), which was reported to have deliberately
targeted low-income and minority children to test exposure household pesticides and toxins,
without sufficient safeguards to protect the study participants.321 The EPA ultimately cancelled
the study in response to these criticisms, including that it selected its study participants based on
race and economic status.
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Enforcement of Title VI and Environmental Laws in Minority and Low-Income
Communities.
201. Title VI of the CRA provides that “no person in the United States shall, on the
ground of race, color, or national origin, be excluded from participation in, be denied the benefits
of, or be subjected to discrimination under any program or activity receiving Federal financial
assistance.”322 Under section 602 of Title VI, agencies distributing federal funds are required to
issue regulations implementing the CRA to proscribe activities that have the effect of
discriminating on the basis of race, color, or national origin. In 2001, notwithstanding earlier
precedent holding that a private right of action exists to enforce these disparate impact
regulations under § 602, the U.S. Supreme Court held that no private right of action exists.323 As
a result, for many communities, federal agencies are the sole enforcers of the protections from
discrimination provided by Title VI.
202. In 2005, the EPA issued its environmental justice Strategic Plan.324 It fails to
establish goals to reduce or eliminate the disproportionate burden placed on minority and lowincome communities as to environmental pollutants. Moreover, it states that the EPA will
attempt to provide environmental justice without regard to race. This race-neutral approach to
addressing adverse environmental effects on populations ignores Executive Order 12898 and
undermines the very purpose of environmental justice. Finally, the Strategic Plan either rejects
the recommendations of the OIG and GAO in their entirety or accepts them only to the extent
they do not require the EPA to address the unjust and disparate burdens its programs and policies
have on minorities and low-income communities.
Discriminatory Siting of Environmentally Hazardous Waste Facilities.
203. In 1987, the United Church of Christ Commission for Racial Justice issued a
seminal study—Toxic Wastes and Race in the United States—that identified race as the most
significant variable in predicting where commercial hazardous waste facilities were located in
the United States. In February 2007, twenty years after the release of the initial study, the
United Church of Christ Commission for Racial Justice has issued a follow-up report—Toxic
Wastes and Race at Twenty—revealing that “racial disparities in the distribution of hazardous
wastes are greater than previously reported.”325
204. According to the report, over 5.1 million people of color currently live in
neighborhoods with one or more commercial hazardous waste facilities.326 Eighty percent of
Hispanics and 65 percent of Blacks live in counties that failed to meet at least one of the EPA’s
outdoor air quality standards, as compared to 57 percent of Whites. 327 Moreover, “[p]eople of
color in 2007 are more concentrated in areas with commercial hazardous sites than in 1987.”328
Housing segregation, zoning practices and infrastructure development programs all contribute to
the disproportionate exposure of minority communities to hazardous materials.329
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Case Study: Jefferson County, Texas.
·

Jefferson County, Texas ranks in the top 10 percent for worst air quality in the
United States.330

·

The two major cities in Jefferson County are predominantly populated by minorities.
The population of Beaumont is 45.8 percent Black and the population of Port Arthur
is 43.7 percent Black. 331

·

These two cities host 21 chemical plants and refineries. In two predominantly White
communities in the same area of Jefferson County—Port Neches and Winnie—there
are only three chemical plants and refineries.332

·

Citizens of Jefferson County face a cancer risk more than 100 times the goal set by
the Clean Air Act. Seventy-two percent of the air cancer risk is from vehicles; 24
percent of the air cancer risk is from major industrial facilities.

·

In 2007, the U.S. Army and Veolia Environmental Services decided to dispose of
chemical waste from the destruction of deadly VX nerve agent stockpile in Port
Arthur, an area already smothered by refineries and chemical plants.333 The
Community In-Power Development Association (“CIDA”) and other residents were
forced to file a lawsuit against the U.S. Army and Veolia Environmental Services to
stop the shipment of the deadly nerve agent VX to be incinerated in Port Arthur, an
area already smothered by refineries and chemical plants, and hit hard by Hurricane
Rita.334

Lead in Schools and Child Care Facilities.
205. Lead poisoning can cause learning disabilities, behavioral problems and at very
high levels, seizures, coma and even death. 335 It is a serious and all-too-common problem for
minority children. Although concentrations of lead in blood levels of American children have
decreased in recent years, “black children and poor children continue to have higher blood lead
concentrations.”336 Indeed, 3 percent of Black children compared to 1.3 percent of White
children have elevated blood lead levels.337 Not surprisingly, 35 percent of families with
incomes under $30,000 live in housing with lead hazards, compared to only 19 percent of
families with incomes over $30,000.338 Black children suffer from lead poisoning at rates twice
that of White children at every income level, but for low-income Black children the rate is 28.4
percent compared to 9.8 percent for low-income White children.339
206. Various federal initiatives have focused on the issue of lead poisoning in children.
The President’s Task Force on Environmental Health Risks and Safety Risks to Children—
formed in 1997 by executive order—includes officials from the EPA, the Department of Health
and Human Services, the Consumer Products Safety Commission and the Department of
Housing and Urban Development.340 The Task Force formulated a plan to eliminate childhood
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lead poisoning that was incorporated into the Department of Health and Human Services’
Healthy People 2010 goals for the nation. 341 The EPA’s Office of Ground Water and Drinking
Water has focused its efforts on Lead and Copper Rule (“LCR”) Revisions, which require that
public water systems monitor a fixed number of customer taps for lead, and if certain thresholds
are met, the system must undertake a program to control corrosivity of water, increase
monitoring, educate the public and possibly replace lead service lines within the distribution
system.342 The Office of Prevention, Pesticides and Toxic Substances addresses lead in paint
and dust, and has developed a lead campaign for Head Start programs to promote lead poisoning
prevention in young children at Head Start Day Care Centers.343
207. Despite these initiatives, there is no federal law requiring sampling of drinking
water in schools or child care facilities that receive water from other public water systems
(although schools that have an independent water supply are subject to regulation and sampling
as non-community public water systems).344 States and local jurisdictions have established
programs for testing drinking water lead levels in schools, but in the absence of additional
federal funding, it would be difficult to expand programs beyond existing efforts because state
drinking water programs are already challenged by funding shortfalls.345 Similarly, existing
federal regulations do not provide guidance to school districts on how to ensure schools are not
located on or near toxic sites, or govern indoor air quality and overall environmental health of
school buildings.
Case Study: Washington, D.C.
·

In 2004, the D.C. Water and Sewer Authority (“WASA”) identified approximately
29 schools with elevated levels of lead in their water fixtures. Subsequently, WASA
and the D.C. Department of Health offered free blood lead screenings to students and
“worked closely with the EPA to establish the most effective protocol for sampling
the water outlets in the public schools that served the target population of children
under the age of six in Head Start, Pre-K, and Kindergarten programs.”346 “The lead
levels had begun rising in 2001, but all three government agencies failed to alert the
public to the well-established health risk.”347 Citizens and experts alike alleged that
these agencies “did not follow standard protocols [in the tests],” but “used methods
to make the lead look low when it wasn’t.”

·

In January 2007, the D.C. City Council disclosed that tests conducted between
August 2006 and January 2007 had revealed that lead levels at five public schools
exceeded federal standards for drinking water.348

Health Care Disparities.
208. In 2000, the U. S. Government reported that “[p]ersons belonging to minority
groups tend to have less adequate access to health insurance and health care,” and that
“[h]istorically, ethnic and racial minorities were excluded from obtaining private insurance, and
although such discriminatory practices are now prohibited by law, statistics continue to reflect
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that persons belonging to minority groups, particularly the poor, are less likely to have adequate
health insurance than White persons.”349 It also noted that “[a]lmost 30 percent of Hispanic
children, and 18 percent of African American children are estimated to be without health
insurance,” and that “immigrants, those who are unemployed, work part-time, or are retired often
have inadequate insurance.”350
209. The 2007 U.S. Report states that “despite progress in overall health in the nation,
continuing disparities exist in the burden of illness and death experienced by some minority
groups, compared to the United States population as a whole.” 351 It also notes that “minorities
are less likely than Whites to receive needed care, including clinically necessary procedures, in
certain types of treatment areas.”352 It cites, for example, a 2002 report by the Institute of
Medicine of the National Academy of Sciences (“IOM”) that highlighted racial disparities in
treatment for cardiovascular disease.353
210. Many Americans continue to face inequalities in health coverage, provider access
and overall health status. Significantly, the IOM has estimated that 18,000 deaths per year are
directly related to the lack of health care insurance.354 In the United States, private health
insurance, or employment-related insurance, is the largest source of health spending,355 however,
minorities are not only less likely to be covered by private health insurance than are Whites, they
are less likely to use government-sponsored health coverage.356 For example, nearly 18 percent
of all Asian Americans and 22 percent of Pacific Islanders are uninsured, compared to just over
11 percent of Whites. 357 In 2004, one out of five Blacks was uninsured for the year, compared to
one out of nine Whites. 358 Similarly, Hispanics represent nearly 30 percent of America’s
uninsured.359 Uninsured Americans “are less likely to receive preventive care, screening
services, and appropriate acute or chronic disease management, and they are more likely than
insured individuals to have poorer overall health.”360
211. In 2000, the Department of Health and Human Services launched Healthy People
2010, a comprehensive, nationwide health promotion and disease prevention agenda that
contains 467 objectives “designed to serve as a framework for improving the health of all people
in the United States during the first decade of the 21st century.”361 In December 2006, the
United States Department of Health and Human Services issued the Healthy People 2010
Midcourse Review, assessing “the Nation’s progress toward increasing the quality and years of
healthy life and eliminating health disparities for all Americans.”362 The report stated that
although about 60 percent of the objectives were met or moved toward their targets, 20 percent
moved away from their objectives and “health disparities remain virtually unchanged.”363
Indeed, despite the fact that “[b]etween 1997 and 2003, the disparities gap between poor and
middle/high-income persons with health insurance decreased by 10 to 49 percentage points,”
poor people remain three times as likely to lack health insurance as middle/high-income
people.364
212. The prevalence of HIV/AIDS in the Black community in the U.S. is an epidemic.
While “race and ethnicity, by themselves, are not risk factors for HIV infection,” “historical,
structural, environmental, and cultural factors—including racism and discrimination, poverty,
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denial, stigma, homophobia, and limited access to health care—African Americans are more
vulnerable to HIV infection.”365 Efforts to combat HIV/AIDS in Black communities—by
government and community leaders alike—have failed to reduce the high rates of HIV infection.
According to the National Institutes of Health, “racial and ethnic minority populations in the
United States, primarily African Americans and Hispanics, constitute 58 percent of the more
than 928,188 cases of AIDS reported to the Centers for Disease Control and Prevention (“CDC”)
since the epidemic began in 1981.”366 Indeed, Blacks make up 50 percent of all AIDS cases
reported in the United States.367 As with many diseases, having health insurance improves
access to care for individuals infected with HIV/AIDS. In the United States, Blacks with
HIV/AIDS are more likely than their White counterparts to have government-sponsored
insurance or no insurance.368 Additionally, one fifth of Blacks with HIV/AIDS (22 percent) are
uninsured compared to 17 percent of Whites. 369
213. Another example of the effects of health care disparities is the prevalence of lung
disease among minority populations. As the U.S. Government noted in its 2000 U.S. Report,
“black children are three times more likely than White children to be hospitalized for asthma.”370
Asthma is an inflammation and constriction of the airways that makes it difficult to breathe. The
disease, which kills over 5,000 Americans each year, is considered an “epidemic” by the United
States Department of Health and Human Services. 371 According to the CDC, asthma risk factors
“are known or suspected to be more prevalent in poor, urban communities, where low-quality
housing, roach infestation, tobacco smoke exposure, and other conditions contribute to a high
asthma burden.”372
214. While lung disease affects people of all races and cultures, some groups are
especially hard hit because they do not have equal access to health education or quality medical
services” or because “they suffer from elevated exposure to indoor-air contaminants.”373 The
impact on minority communities is devastating and disproportionate. For example, Blacks and
ethnic Hawaiians are 55 percent more likely than Whites to develop lung cancer from light to
moderate smoking.374 Similarly, Black men are at least 50 percent more likely to develop lung
cancer and 30 percent more likely to die from the disease than White men.375 As noted by the
EPA, solutions to addressing the disease “must be developed with a holistic approach that
recognizes the equal importance of [genetics, environment and behavior, age or stage of
development].”376 That approach defines the “environment” as “the chemical, physical and
biological agents to which we are exposed in our regular everyday surroundings, but also
lifestyle choices, socioeconomic status, poverty, diet and nutrition, and behavior.”377
Recommendations.
·

The U.S. Government should use all appropriate means to ensure that federal
agencies collect, analyze, and maintain data regarding the exposure of communities
to hazardous materials. Formal guidance should be issued addressing the assessment
of cumulative risk to communities (accounting for social, economic, and behavioral
factors). The data collected should be disaggregated by race, ethnicity, gender, age,
income and geography.
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·

The U.S. Government should take all appropriate action to address environmental
protection standards for schools receiving federal funds, including guidelines for
indoor air quality and physical placement of schools.

·

The U.S. Government should take all appropriate action to ensure enforcement of
environmental laws and the protection of minority and low-income communities
disproportionately impacted by environmental hazards.

·

The U.S. Government should increase outreach efforts to educate minorities about
public health insurance programs. Increased funding for public health insurance
programs is also needed at the state and federal levels.

·

The U.S. Government should increase outreach efforts to educate minorities about
diseases with disproportionate impact, such as HIV/AIDS.
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CHAPTER 8:

HOUSING AND COMMUNITY DEVELOPMENT ISSUES

Introduction.
215. Article 2 of the Convention requires that States Parties “condemn racial
discrimination and undertake to pursue by all appropriate means and without delay a policy of
eliminating racial discrimination in all its forms and promoting understanding among all races,
and, to this end: (a) . . . undertake[] to engage in no act or practice of racial discrimination
against persons, groups of persons or institutions and to ensure that all public authorities and
public institutions, national and local, shall act in conformity with this obligation; (b) . . .
undertake[] not to sponsor, defend or support racial discrimination by any persons or
organizations; (c) . . . take effective measures to review governmental, national and local
policies, and to amend, rescind or nullify any laws and regulations which have the effect of
creating or perpetuating racial discrimination wherever it exists; [and] (d) . . . shall prohibit and
bring to an end, by all appropriate means, including legislation as required by circumstances,
racial discrimination by any persons, group or organization. . . .”
216. Article 2(2) requires States Parties to “take, in the social, economic, cultural and
other fields, special and concrete measures to ensure the adequate development and protection of
certain racial groups or individuals belonging to them, for the purpose of guaranteeing them the
full and equal enjoyment of human rights and fundamental freedoms.”
217. Article 5(e) of the Convention further obligates States Parties to “undertake to
prohibit and to eliminate racial discrimination in all its forms and to guarantee the right of
everyone, without distinction as to race, colour, or national or ethnic origin, to equality before
the law” in the enjoyment of “economic, social and cultural rights, in particular: . . . [t]he right to
housing.” The CERD Committee also has commented as to Article 5 that the rights set forth
shall be protected by a State Party, and “[s]uch protection may be achieved in different ways, be
it by the use of public institutions or through the activities of private institutions. In any case, it
is the obligation of the State Party concerned to ensure the effective implementation of the
Convention . . . .”378
218. In response to the 2000 U.S. Report, the CERD Committee noted its concern
regarding the “persistent disparities in the enjoyment of, in particular, the right to adequate
housing.” The Committee recommended that the United States take “all appropriate measures”
to ensure this right without regard to race.379
219. Despite the recommendations of the CERD Committee and the requirements of
the Convention, the U.S. Government has made little progress in improving racial disparities
relating to access and enjoyment of housing. While the U.S. Government correctly
acknowledges the challenges posed by racial discrimination in housing, the 2007 U.S. Report
provides an incomplete assessment of the problem. De facto segregation persists in many
metropolitan areas throughout the country. Discrimination in the private housing market
remains prevalent. Public housing remains substandard and insufficient at both the state and
federal levels.
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Housing Discrimination in the United States: Background and Legal Framework.
220. The United States faces an enduring legacy of historic policies of racial
discrimination and segregation in housing.380 Federal government policies accelerated the
suburbanization of America’s urban centers, resulting in Whites leaving cities for newly
constructed suburbs and concentrating minorities in older, substandard housing in the urban
centers.381 The Department of Housing and Urban Development (“HUD”) and its predecessor
agencies administered U.S. public housing programs in a manner that confined minority
beneficiaries to geographically and economically isolated ghettos.382 And in the recent past, the
federal government engaged in two main practices that work to reinforce patterns of residential
segregation: (i) assignment of tenants to public housing based on race;383 and (ii) locating public
housing only in minority neighborhoods in cities where minorities depend on it.384
221. The Fair Housing Act is the centerpiece of United States federal legislation to
combat racial discrimination in the housing market. In addition to broad prohibitions on
discriminatory activity in the sale and rental of housing385 and residential real estate-related
transactions,386 the statute imposes an affirmative obligation on HUD and all executive agencies
to “administer the programs and activities relating to housing and urban development” to
“further the policies” of the FHA.387 As a federal judge explained in interpreting the provision,
it requires HUD “to do something more than simply refrain from discriminating themselves or
from purposely aiding discrimination by others. To the contrary, action must be taken to fulfill,
as much as possible, the goal of open, integrated residential housing patterns and to prevent the
increase of segregation.”388 This exhortation echoes the obligations of the U.S. Government
under the Convention as well. The 2007 U.S. Report fails to address the continuing gap between
laws on the books and reality in the housing market.
Private Market Housing Discrimination.
222. In 2005, there were 6 million households, comprising 13.4 million individuals,
with “worst case” housing needs, meaning that they earned 50 percent or less of the median
incomes in their area, and either spent 50 percent or more on rent or lived in severely inadequate
housing.389 Blacks account for 22 percent of worst case housing needs and Hispanics account
for 20 percent, even though they account for just 12 percent and 9 percent, respectively, of the
nation’s households.390 And the situation has grown markedly worse over just the last two years,
with the number of Blacks with worst case housing needs increasing 28 percent and the number
of Hispanics increasing 13 percent.391
223. A fundamental problem is a lack of affordable rental housing stock. In 2005, for
every 100 households earning 50 percent or less of the median area income, there were just 76.7
housing units that were affordable (costing less than 30 percent of household income) and
available (not rented by higher income households).392 This is down from 81.4 housing units
from just two years prior in 2003. With just over 16 million households in this country earning
50 percent or less of median area income,393 this translates into a total shortage of housing stock
of about 3.7 million housing units.
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224. And yet, U.S. Government housing policy is not focused on these severe housing
shortages, even for what it acknowledges to be the “worst case” needs. Budgets for housing
programs have declined in three of the last four years, and the President’s budget for 2008 calls
for further cuts.394 Budget constraints at HUD mean that only one quarter of those eligible for
federal housing assistance are actually able receive such assistance.395
225. Racial discrimination in the real estate market, in the rental market, and in
financing cause these gaps to persist over time. According to the National Law Center on
Homelessness and Poverty, “every year in the United States, more than 1.7 million fair housing
violations are committed solely against African Americans.”396 HUD’s own annual report
indicates that of 10,328 housing-related complaints handled by the agency in 2006, race and
disability made up the largest percentiles.397 In fact, most of the complaints focused on the terms
and conditions of the sale or rental of housing (58 percent) or the refusal to rent (26 percent). In
an earlier HUD study and report, the agency found that among Blacks, Asians, and Pacific
Islanders one in every five customers encountered discrimination by rental agents.398 The results
among Hispanics were even more alarming, as one of four encountered discrimination by rental
agents.399
226. While the U.S. Government’s own statistics demonstrate persistent inequality in
the housing market, the studies and statistics produced by NGOs present a picture even worse
than that offered by the U.S. Government in the 2007 U.S. Report. To cite one example, the
National Fair Housing Alliance (“NFHA”) estimates the incidence of discrimination against
Blacks, Hispanics, Asian Americans, and Native Americans in rental and sales markets to be 3.7
million violations each year.400
Case Study: Post-Katrina Gulf State Region
227. Displaced individuals seeking relocation housing faced and continue to face
rampant housing discrimination and other racial disparities in housing availability in the Gulf
State Region after Hurricane Katrina. In addition to internet advertisements requesting “whites
only,” testing by the National Fair Housing Authority in 2005, revealed that Blacks in
comparison to their White counterparts were:
·

Less likely to be told about available apartments;

·

Less likely to have phone calls returned;

·

Less likely to be given information;

·

More likely to receive higher rent or security deposit quotations; and

·

Less likely to receive special inducements or discount offers.401

Follow-up testing in 2006 revealed that many of the same conditions persisted.402
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Public Housing Discrimination.
228. Public housing remains substandard and insufficient at both the state and federal
levels. The lack of adequate public housing disproportionately impacts minorities, who make up
a disproportionately larger share of the low-income population than do Whites.403 While states
and municipalities make decisions regarding the location and administration of public housing,
federal action is of primary importance in this arena, due to state and municipal reliance on
federal funding.
229. As of 2003, there were only 78.2 affordable units for every 100 extremely lowincome households in the U.S. Of those, only 44 were available, and only three quarters were
“physically adequate.”404 Because minorities are disproportionately represented among lowincome households, these shortages also disproportionately impact their rights to adequate
housing. The U.S. has seen a declining annual budgetary allocation for public housing funding
from $7.1 billion in 2001 to $5.6 billion in 2007.405 The U.S. Government fails to address in its
submission to the CERD Committee why the budgetary allocation has been cut in the face of
clear need for more resources simply to maintain the still-inadequate provision of public
housing.
Discrimination in Financing.
230. While ensuring an adequate supply of affordable housing is one key to the
development of communities in which America’s racial minorities live, another is increasing
levels of home ownership. In addition to being a critical component of a family’s financial
safety net, homeownership is associated with stable neighborhoods, lower rates of crime, higher
levels of educational attainment, greater levels of civic participation, and improved measures of
health.406 Unfortunately, homeownership rates for minorities lag far behind those of Whites. In
2006, 75.8 percent of non-Hispanic whites owned their own homes, compared with 47.9 percent
of Blacks and 49.7 percent of Hispanics.407 This is only marginally better than in 2000, when
47.2 percent of Blacks and 46.3 percent of Hispanics owned their own homes.408
231. This problem is made worse by the discriminatory lending practices racial
minorities face in trying to get financing to buy a home. While “redlining” – the once common
practice of refusing to lend to residents of minority neighborhoods – has been outlawed for
nearly 30 years, it has been replaced by predatory lending practices and are equally pernicious.
Predatory lending — the practice of charging individuals rates of interest and fees out of
proportion with their risk of default — saps home equity and results in higher rates of default
and foreclosure.
232. Blacks were about 11.8 percent of the nation’s households but received 20.1
percent of high-priced “subprime” purchase loans issued during 2004.409 Similarly, Hispanics
account for 9.1 percent of the nation’s households, but received 21.3 percent of the nation’s
subprime home purchase loans.410 While some disparity in subprime lending is a result of the
more precarious financial position, on average, of minority homebuyers, this does not account
for the full disparity. Among middle and upper income households, for example, the subprime
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share of loans to Blacks was 2.7 times higher than the subprime share of loans to Whites.411
Experts estimate that between 35 percent and 50 percent of those who receive subprime
mortgages could have qualified for a less expensive prime interest rate mortgage.412 Black and
Hispanic applicants also are more likely to be offered less favorable rates for similar insurance
coverage.413
233. Fully 31 percent of mortgage loans made in minority neighborhoods (those that
are 80 percent to 100 percent minority) were subprime loans, compared with just eight percent of
mortgage loans made in White neighborhoods (those that are 80-100 percent White).414 It is still
unclear what response, if any, the federal government will propose in response to this problem.
Some state and local governments are considering taking action, 415 but it remains to be seen
whether there will be large-scale efforts to prevent many minority families from losing their
homes.
Discrimination in Zoning.
234. In addition to discriminatory actions taken within the rental and housing markets,
the use of zoning authority continues to contribute to the segregation of neighborhoods on the
basis of race and ethnicity. The Fair Housing Act prohibits zoning rules that have the effect of
discriminating on the basis of race without a legitimate nondiscriminatory justification.
However, many municipalities have recently enacted zoning ordinances designed to exclude
immigrants and other groups from moving into their communities. In some cases, as in
Hazelton, Pennsylvania, the municipality punishes landlords who rent to undocumented
immigrants.416 In other cases, as in St. Bernard Parish, Louisiana, ordinances have been passed
prohibiting the purchase or rental of housing by those who did not have a blood relative who was
a current resident.417
Transportation.
235. Transportation policies also have a discriminatory effect on minority populations.
Modes of transportation most used by minorities are generally underfunded as compared to
modes of transportation relied on by Whites. Data suggests that just three percent of Whites rely
on public transportation to get to work as compared to 12 percent of Blacks and nine percent of
Hispanics.418 While Blacks comprise 12 percent of the total population, and Hispanics 12.5
percent, they comprise 31 percent and 18 percent of public transportation users, respectively.419
In urban areas, Blacks and Hispanics together comprise 54 percent of public transportation
users.420
236. Public transportation, however, is routinely underfunded compared with funding
for roads and highways. The federal government earmarks 80 percent of funding for surface
transportation to highways and just 20 percent for public transportation.421 The emphasis on
roads and highways benefits those who own cars and drive. It is estimated that only seven
percent of Whites do not own automobiles, as compared to 24 percent for Blacks and 17 percent
for Hispanics.422 This disparity underscores the economic burden that transportation poses.
Those in the lowest income quintile spent fully 36 percent of their household budget on
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transportation, compared with those in the highest income quintile, who spent just 14 percent.423
The economic consequences of the transportation policy are felt in another form as well: the
emphasis on roads and highways contributes to a de-concentration of jobs from central cities.
As more jobs move to the public-transit-poor suburbs away from cities, they exacerbate the
“spatial mismatch” identified above for those who lack automobiles.424
237. Moreover, the investments made in public transportation are skewed to the
disadvantage of minorities. Among different forms of public transportation, minorities are more
dependent on bus transit, with Blacks and Hispanics comprising 62 percent of bus riders
(compared with 35 percent of subway riders, and 29 percent of commuter rail riders).425 Bus
transit, however, is systematically underfunded as compared to subway and commuter rail
transit. The federal government requires that its transportation funds only be used on capital
expenditures rather than operating expenses, and because bus transit is less capital-intensive than
subway and commuter rail transit, federal funds disproportionately fund the latter forms.426
Actions Taken by the United States Government to Comply with CERD.
Public Assistance.
238. Federal vouchers designed to subsidize individuals’ market rents, referred to as
Section 8 vouchers, are the major bulwark of federal public housing assistance. Ideally, such
vouchers empower individual recipients to choose housing adequate for their needs and to avoid
segregating all public-assistance recipients into single areas. But restrictions on recipient use of
housing vouchers result in concentrations of those using vouchers into particular buildings or
neighborhoods.427 For example, the federal government no longer funds housing mobility
programs, which assist voucher recipients seeking to move into lower-poverty areas.428
Furthermore, the program — like other aspects of the federal government’s approach to fair
housing — is seriously under-funded. This underfunding has encouraged some public housing
authorities to further restrict the portability of Section 8 vouchers, exacerbating the concentration
of voucher recipients into higher poverty neighborhoods.429 In recent years, such funding has
continued to decline. 430
239. In the 2007 U.S. Report, the U.S. Government highlights HUD’s Minority
Housing Initiative in regards to public assistance in responding to public complaints of
discriminatory treatment in housing.431 The Initiative aims to “promptly resolv[e] housing
complaints and reduc[e] the backlog of cases.”432 Thus far, however, the U.S. Government has
failed in this effort as complaints continue to languish and cases grow stale.433
DOJ Enforcement Efforts.
240. In addition to HUD, the Civil Rights Division of the DOJ is responsible for
investigating and bringing actions against those individuals and businesses who engage in racial
discrimination in housing. In 2006, the Housing Section of the DOJ filed 31 lawsuits for
violation of fair housing laws.434 In early 2006, the DOJ also launched a new initiative called
“Operation Home Sweet Home,” to increase the number of fair housing cases brought on the
basis of fair housing testing. Although the Report represents this program to be “inspired by the
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victims of Hurricane Katrina, who lost their homes and were seeking new places to live,” the
Government provides no evidence that the program, supposedly devised with victims of
Hurricane Katrina in mind, has resulted in any housing-related civil rights gains for those
displaced by the storm.435 While the 2007 U.S. Report states that DOJ has taken action to
enforce housing laws,436 it fails to note that there has been a dramatic decrease in pursuing such
investigations and cases.437
Recommendations
·

The U.S. Government should use all appropriate means to ensure that legal
protections against racial discrimination in the purchase and rental of housing are
enforced

·

U.S. Government agencies should set specific benchmarks for the speedy
investigation and resolution of complaints of racial discrimination by those in the
housing market.

·

The U.S. Government should work with state governments to ensure that public
housing units are dispersed throughout metropolitan areas, rather than concentrated
in particular minority communities.

·

The U.S. Government should allocate public housing assistance in a way that
encourages integration and diversity in both rural and metropolitan areas.

·

The U.S. Government should take all appropriate action to ensure public
transportation policies and funding do not negatively impact minority communities.

·

The U.S. Government must enforce the laws and regulations already in place to
prevent discriminatory and predatory lending practices. Investigations into the
current mortgage and housing crisis should determine the degree to which lenders
specifically targeted minority clients and predominately minority neighborhoods for
loans on unconscionable or unsustainable terms.
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CHAPTER 9:

MINORITY BUSINESS ISSUES

Introduction.
241. Article 1(4) provides that “special measures” taken by State Parties for the “sole
purpose of securing adequate advancement of certain racial or ethnic groups or individuals
requiring such protection as may be necessary in order to ensure such groups or individuals
equal enjoyment or exercise of human rights and fundamental freedoms shall not be deemed
racial discrimination,” if such measures do not result in separate rights for different groups and
are not continued once the objectives for them have been achieved.
242. Article 2 requires States Parties to “condemn racial discrimination and undertake
to pursue by all appropriate means and without delay a policy of eliminating racial
discrimination in all its forms and promoting understanding among all races, and, to this end:
(a) . . . undertake[] to engage in no act or practice of racial discrimination against persons,
groups of persons or institutions and to ensure that all public authorities and public institutions,
national and local, shall act in conformity with this obligation; (b) . . . undertake[] not to sponsor,
defend or support racial discrimination by any persons or organizations; (c) . . . take effective
measures to review governmental, national and local policies, and to amend, rescind or nullify
any laws and regulations which have the effect of creating or perpetuating racial discrimination
wherever it exists; (d) . . . prohibit and bring to an end, by all appropriate means, including
legislation as required by circumstances, racial discrimination by any persons, group or
organization . . . .”
243. Article 5 obligates State parties to undertake “to prohibit and to eliminate racial
discrimination in all its forms and to guarantee the right of everyone, without distinction as to
race, colour, or national or ethnic origin, to equality before the law, notably in the enjoyment of
the following rights: . . . (e) Economic rights, in particular: (i) The rights to work, to free choice
of employment, to just and favourable conditions of work, to protection against unemployment,
to equal pay for equal work, to just and favourable remuneration; (ii) The right to form and join
trade unions….”
244. In response to the 2000 U.S. Report, the CERD Committee noted that while laws,
institutions and measures designed to eradicate racial discrimination affecting the equal
enjoyment of economic, social and cultural rights exist, it was concerned about “persistent
disparities” in the enjoyment of the right to equal opportunities for employment and
recommended that the U.S. Government take all appropriate measures to ensure the right of
everyone to the enjoyment of rights set down in Article 5.438
Disparities in the Representation of Minorities in Business.
245. The representation of minority-owned businesses in various economic sectors, by
numbers and by sales receipts, continues to be well below their representation in the population
as a whole as compared to their White-owned counterparts. In 2002, the non-Hispanic White
population comprised 68.20 percent of the total U.S. population, but comprised nearly 83
percent of total U.S. business ownership and over 92 percent of total business receipts
(excluding publicly-held companies).439 By comparison, Blacks comprised 11.8 percent of the
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total population, owned 4.99 percent of firms and accounted for 0.99 percent of total business
receipts; Hispanics were 13.5 percent of the total population, owned 6.55 percent of firms and
accounted for 2.48 percent of total business receipts.440 In 2002, on average, for every dollar
earned by a White-owned firm, Black-owned businesses earned 43 cents, Pacific Islander-owned
firms earned about 59 cents, and Hispanic, Native American, and Asian-owned businesses
earned 56 cents.441
246. Disparities exist not only in the formation of minority-owned businesses, but also
in the development and growth of these businesses. In 2000, the U.S. Government recognized
this disparity and reported in the 2000 U.S. Report that minorities lack “equal access to business
capital and credit markets. Minorities continue to have difficulty raising capital or securing
loans to finance a business. Without sufficient access to such financial markets, minority
entrepreneurs will continue to start and grow businesses at a much slower rate than their White
counterparts. This problem further lessens the prospects of wealth creation in under-served
communities, thus perpetuating the cycle of poverty that disproportionately affects
minorities.”442
247. A December 2005 report issued by the U.S. House of Representatives Small
Business Committee Democratic Staff reported that banks make smaller loans to minorityowned firms than to non-minority owned firms, even when controlling for capitalization, owner
education, race, age and experience.”443
248. Minority business enterprises continue to struggle in New Orleans in the
aftermath of Hurricanes Katrina and Rita. Over 18,000 businesses were impacted in the Greater
New Orleans area alone and many have been forced to leave or are on the brink of doing so
because of a lack of meaningful federal and state assistance.444 Prior to Hurricanes Katrina and
Rita, the five parish Greater New Orleans region was home to more than 28,0000 small
businesses that represented almost 10 percent of the state’s 200,000 businesses. A 2007 survey
of three major New Orleans commercial corridors revealed that a large number of small- and
medium-sized businesses serving people at the lower end of the economic spectrum remained
closed.445
Laws to Address the Under-Representation in Business.
249. Under Section 8(a) of the Small Business Act of 1958, the Small Business
Administration (“SBA”) is authorized to enter into contracts with the federal government for
services, materials, or to perform construction work by subcontracting the work to “socially and
economically disadvantaged small business concerns.446 “Socially disadvantaged” individuals
are those that have been subject to racial or ethnic prejudice or cultural bias because of their
identification as members of certain groups. Blacks, Native Americans, Hispanics, AsianPacific Americans, and Asian-Indian Americans have been officially designated as socially
disadvantaged. “Economically disadvantaged” individuals are those who are members of
socially disadvantaged groups whose ability to compete has been impaired due to diminished
capital and credit opportunities. It also mandates that bidders for larger federal contracts (i.e.,
those in excess of $500,000 for goods and services and $1,000,000 for construction), submit a
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plan that includes percentage goals for the utilization of minority businesses prior to the
awarding of the contract.
250. Pursuant to Section 15(g)(1) of the Small Business act of 1958, each federal
agency must have an annual goal that represents the maximum practicable opportunities for
small business concerns to participate in the performance of contracts let by that agency. SBA’s
responsibility under this section, among others, is to ensure that the federal government-wide
goal for participation of small business concerns is at least 23 percent of the total value of all
prime contract awards for each fiscal year and that the Small Disadvantaged Business (“SDB”)
goal must be at least 5 percent of the total value of all prime contract and sub-contract awards for
each fiscal year.447
Enforcement of Applicable Laws.
251. SBA loan programs can play an important role in filling the financing gap for
minority-owned firms. According to the latest Survey of Business Owners, however, data
suggests that a larger percentage of White firms relied on government-guaranteed bank loans and
business loans from the government as compared to their Hispanic and Black counterparts, and
in some cases as compared to their Asian, Native American or Alaska Native, Native Hawaiian
and other Pacific Islander counterparts.448
252. During the past five years, the SBA has made smaller loans to entrepreneurs,
resulting in minority-owned firms lacking sufficient funds to carry out their business plans.
According to data from the SBA, the average SBA loan to a minority-owned small business
declined more than 40 percent, from a high of nearly $290,000 in 2000, to just over $168,000 in
2005.449 In addition, racial disparities exist in the SBA’s disbursement of funds. While the
average overall loan size for an SBA loan is $157,000, the average loan is only $80,000 for a
Black-owned business and $123,000 for a Hispanic-owned business.450
253. Studies also show that minority businesses receive less than two percent of all
venture capital investment. SBA’s Small Business Investment Company (“SBIC”) program was
developed to address this issue, but less than 6 percent by dollar amount of SBIC financings find
their way to minority-owned small businesses: 1.4 percent of the program’s investment went to
Black-owned firms; 1.7 percent to Hispanic-owned firms; 0.1 percent to Native Americanowned firms; 0.9 percent to Asian Pacific-owned firms; and 1.1 percent to South Asian-owned
firms. 451
254. The SBA Microloan program plays an important role in enabling minority
entrepreneurs, especially low-income entrepreneurs, to start and maintain businesses. In 2004,
the SBA Microloan program provided $26.5 million in very small loans and $15 million in
associated technical assistance, of which more than 50 percent went to minority entrepreneurs,
providing them with more than $13 million in capital. The current administration contends,
however, that very small loans are more widely available now than they were a decade ago when
the SBA began the Microloan program and, therefore, continued funding of the Microloan
program is unnecessary.452
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255. Federal agencies also frequently consolidate contracts that small businesses could
perform into larger packages, or “bundled contracts,” that are beyond the scope and capabilities
of small businesses. The increased use of bundled contracts has adverse effects on the ability of
minority-owned firms to receive federal contracts and is reported to be a major contributing
factor in the declining number of contracts being awarded to minority owned businesses.453
Data suggests that for every increase in 100 bundled contracts, there is a decrease of 60 contracts
to small businesses.454
256. Under the 1996 Telecommunications Act, the Federal Communications
Commission (“FCC”) is required to examine and create regulations to remove the barriers to
participation experienced by women, minorities, and small businesses. In 2000, 198 minority
broadcasters owned 449 full power commercial radio and television stations, or 3.8 percent of
the 11,865 such stations licensed in the United States.455 The 23 full power commercial
television stations owned by minorities in 2000 accounted for less than two percent of the
1,288 U.S. Government licensed stations, representing the lowest level of minority full power
television ownership since the National Telecommunications and Information Administration
(NTIA), a branch of the Department of Commerce, began reporting this information in 1990.456
On April 3, 2006, the National Association of Hispanic Journalists (“NAHJ”) sent a letter
to U.S. Department of Commerce Secretary Carlos Gutierrez calling on the agency to conduct a
minority ownership study.457 The response on behalf of Secretary Gutierrez informed the NAHJ
that the agency had no present plants to conduct a minority ownership study, but that the
Administration shared the NAHJ’s concern that “American media reflect the diversity of the
nation’s people.”458
257. Federal government assistance to farming businesses in poor rural communities
also impacts minority farmers differently from White farmers. For example, from2001 to 2005,
the federal government spent about $1.2 billion in agricultural subsidies to boost farmers’
incomes and invigorate local economies in the Mississippi Delta region where most residents are
Black, but less than 5 percent of the money went to Black farmers.459 Rather, 95 percent of
funding went to large, commercial farms, virtually all of which have White owners.460
258. The 2000 U.S. Report states that “[i]n 1997, USDA appointed a Civil Rights
Action Team to address allegations of discrimination against minority farmers in the United
States. As a result of its investigations, the Civil Rights Action Team concluded that minority
farmers had lost significant amounts of land and potential farm income as a result of
discriminatory practices by the USDA. That same year, a major class action lawsuit was filed
against the U.S. Government and the USDA, alleging widespread discrimination against Black
farmers in the United States.461 As a result of the lawsuit, the 2000 U.S. Report continues, a
consent decree was entered, establishing a claims mechanism through which individual class
members could resolve their complaints in an expeditious and fair manner. To date, 11,120
Black farmers have received over $323 million in compensation.”
259. The 2007 U.S. Report states that as of November 13, 2006, “over 22,000 class
members had received more than $921 million in damages and debt relief. In addition, the
USDA has developed several other initiatives to assist minority and socially disadvantaged
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farmers, including an Office of Minority and Socially Disadvantaged Farmers, a Minority Farm
Register to assist in outreach, and new guidelines for improving minority participation in county
committee elections.”
260. There have been many reports made to the Southern Land Cooperative by Black
farmers regarding flaws in the settlements. First, many existing farmers did not benefit as much
as farmers who attempted to farm or who discontinued farming.462 There also have been reports
that some existing farmers in Mississippi did not apply for relief because of fear of reprisals.463
These reprisals reportedly involve the possibility of “squeezing” farmers who have existing
loans. Second, the lack of reliable data on loans applied for during the period of the settlement
makes it virtually impossible to accurately ascertain which farmers are most negatively
impacted.464
261. The U.S. Supreme Court’s decision in City of Richmond v. J.A. Croson Co.,
established the current constitutional limits of permissible race-based public contracting
programs. In a reversal of long-established precedent, the U.S. Supreme Court extended the
highest level of judicial scrutiny to legislation to benefit rather than injure the historic victims of
discrimination. 465 However benign the government’s motive, race-conscious measures must
pass the highest constitutional test of “strict scrutiny.” Similarly, in Adarand Constructors,
Inc. v. Pena, 515 U.S. 200 (1995), in a challenge to the federal government’s practice of giving
general contractors a financial incentive to hire subcontractors owned by “socially and
economically disadvantaged individuals,” and in particular, the federal government’s
consideration of race in identifying such individuals, the U.S. Supreme Court held that courts
should apply the same strict scrutiny review. In doing so, a majority of the Justices rejected the
proposition that “strict scrutiny” of affirmative action measures means “strict in theory, fatal in
fact,” and agreed that “the unhappy persistence of both the practice and the lingering effects of
racial discrimination against minority groups in this country” may justify the use of race-based
remedial measures in certain circumstances. Thus after Croson and Adarand, affirmative action
and similar programs have been eliminated entirely or replaced with weaker programs that are
“race neutral.”466 For example, in June 1995, in reaction to the U.S. Supreme Court’s decision
in Adarand, the FCC rescinded rules designed to help women and minorities participate
effectively in spectrum auctions for PCS licenses.467
262. In addition, in response to legal challenges, the DOT, which operates one of the
largest federal programs for affirmative action in construction, now allows its grant recipients to
set annual goals for participation by minorities, women, and other disadvantaged businesses with
a race/gender-conscious component, a race-gender neutral component, or both.468 The resulting
increased use of race/gender-neutral goals in the DOT program appears to have resulted in
greatly reduced participation by minority and women firms.469 Thus, the removal of affirmative
action programs suggests negative consequences for minority-owned businesses. 470 As stated
by a member of the U.S. Commission on Civil Rights, however, there is “significant data
demonstrating that socially and economically disadvantaged firms continue to lag well behind
where they should be in proportion to the country’s demographic composition or labor force
representation.”471
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Recommendations
·

The U.S. Government should use all appropriate means to improve the prospects for
success of minority-owned businesses such as adoption of national minority-lending
goals with meaningful enforcement mechanisms, review of federal contracting
processes, including the “bundling” of contracts, which have an adverse impact on
smaller businesses, and mentoring programs.

·

The U.S. Government should collect census data on businesses more frequently and
include in census analysis the measurement of growth rates of minority populations
and the business growth rates of such minority populations.

·

The U.S. Government should support research and scholarship regarding the plight
of minority owned businesses to capture and illustrate the ongoing discrimination
and to provide concrete solutions to such discrimination.
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CHAPTER 10:

EDUCATION

Introduction.
263. Article 5(e)(v) of the Convention requires States Parties to undertake to prohibit
and to eliminate racial discrimination in all its forms and to guarantee the right of everyone,
without distinction as to race, colour, or national or ethnic origin, to equality before the law,
notably, in the enjoyment of various economic, social, and cultural rights, including the right to
education and training.472
264. Two Convention Articles provide a framework of responsibility for affirmative
steps by a State Party to eliminate racial discrimination in educational opportunities. Article
1(4) states that “[s]pecial measures taken for the sole purpose of securing adequate advancement
of certain racial and ethnic groups or individuals requiring such protection” may be necessary
and shall not be deemed racial discrimination.
265. Similarly, Article 2 provides in relevant part that each State Party shall “amend,
rescind, or nullify any laws and regulations which have the effect of creating or perpetuating
racial discrimination wherever it exists; and shall undertake to “encourage, where appropriate,
integrationist multiracial organizations and movements and other means of eliminating barriers
between races, and to discourage anything which tends to strengthen racial division.” States
Parties also shall “take special and concrete measures to ensure the adequate development and
protection of certain racial groups or individuals belonging to them, for the purpose of
guaranteeing them the full and equal enjoyment of human rights, and fundamental freedoms.
These measures shall in no case entail as a consequence the maintenance of unequal or separate
rights for different groups after the objective for which they were taken have been achieved.”473
266. The CERD Committee, in its 2001 Concluding Observations for the U.S.,
specifically noted its concern for racial disparities in education by stating, “the Committee is
concerned about persistent disparities in the enjoyment of, in particular, the right to . . . equal
opportunities to for education.”474 The CERD Committee also reminded the U.S. Government
that “the adoption of special measures by States parties when the circumstances so warrant, such
as in the case of persistent disparities, is an obligation stemming from article 2, paragraph 2, of
the Convention.”475
267. CERD General Recommendation XXX urges parties to “[r]emove obstacles that
prevent the enjoyment of economic, social and cultural rights by non-citizens, notably in the
areas of education . . . .”476
268. In its General Recommendation XIX concerning the wording of Article 3, which
obligates States Parties to undertake to prevent, prohibit, and eradicate all practices of racial
segregation and apartheid, the CERD Committee recognized “that while conditions of complete
or partial racial segregation may in some countries have been created by governmental policies,
a condition of partial segregation may also arise as an unintended by-product of the actions of
private persons,” such as residential patterns reflecting the racial divisions in society which often
overlap with economic divisions. 477
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269. The U.S. Government has failed to prevent apartheid conditions in public schools
and to promote access to quality educational opportunities for racial and ethnic minority groups
historically and presently prone to discrimination—leading to large achievement gaps, high rates
of suspension, expulsion, and criminal sanctions for minority students, and low graduation rates
for minority and English Language Learner (“ELL”) students.478 All of these circumstances
diminish opportunities for the full and equal enjoyment of economic opportunities, human rights,
and fundamental freedoms.
270. Major factors contributing to current levels of racial inequality in educational
opportunities in the United States include school attendance zones that promote segregation;479
the setting of school district boundaries that are coterminous with town boundaries and local
land use, zoning, and taxation powers; systems of ability grouping and tracking that consistently
retain or place minority students in lower level classes;480 a failure to counteract differences in
parental income and educational attainment, which correlate with race;481 lower expectations
held by teachers and administrators for minority students;482 and underperforming, poorly
financed schools that perpetuate minority students’ underachievement due to lower teacher
quality, larger class size, and inadequate facilities.483 These factors are related to laws and
policies systematically placing the poorest minority children within inadequate educational
environments, which further perpetuates and increases overall racial disparity. 484
271. In the 2007 U.S. Report, the U.S. Government asserts that it has instituted several
initiatives “to strengthen federal protections in the area of education.”485 In particular, it claims
that the No Child Left Behind Act (“NCLB”)486 “is designed to promote high educational
standards in accountability in public elementary and secondary schools, thus providing an
important framework for improving the performance of all students.”487 It also asserts that “the
Act requires . . . that the results of annual statewide testing be published and disaggregated at the
school, school district, and states levels, by poverty, race, ethnicity, gender, migrant status,
disability status, and limited English proficiency.”488 Each state is required to establish
academic content and standards for school districts to ensure that students from all backgrounds
make “adequate yearly progress” toward academic proficiency.
272. Although the NCLB was intended to highlight the differences in student
performance by race and class, it does little to promote integration or respond to systemic
inequities that continue to plague elementary and secondary schools in the United States.
Increasingly, minority students are concentrated in high poverty schools and are
disproportionately disciplined through zero tolerance school policies.
273. The U.S. Congress and the Executive Branch of the federal government,
including the U.S. Department of Education and the U.S. Department of Justice, have all but
abandoned school integration and diversity as a matter of policy. Moreover, the U.S.
Government has opposed voluntary and conscious efforts by communities nationwide to reduce
extreme racial and ethnic isolation in grades K-12 and open pathways to higher education for
minority students. As U.S. judicial remedies for racial discrimination weaken and federal
legislation proves inadequate, it is imperative that the State Party take affirmative action and far-
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reaching structural reforms to comply with the Convention and to eliminate racial disparities in
public education
School Resegregation.
274. Racial isolation and school segregation are increasing in the United States.489
The average White child in America attends a school in which 78 percent of the other students
are White. The average Black student attends a high school where only 30 percent of the other
students are White.490 Sixty percent of all Black students in New York State, including those in
New York City, attend schools that are at least 90 percent Black.491
275. Over five million ELL students, 10 percent of the total U.S. public school
population, are enrolled in K-12 schools.492 Nationwide, more than 53 percent of ELL students
are concentrated in schools where more than 30 percent of their peers are also ELLs.493 By
contrast, 57 percent of English-speaking students attend schools where less than one percent of
students have limited English proficiency.494
276. In the 2003-2004 school year, more than three quarters (79 percent) of the
estimated ELL students were native Spanish speakers.495 Overall, Latinos496 make up 20 percent
of the K-12 population; and Latinos are the most racially isolated minority group in U.S.
schools.497 Nationally, almost one in nine Latino students attends a school that is 99-100 percent
minority. 498 Seventy-six percent of Latinos attend predominantly minority schools.499 A typical
Latino student attends a school that is less than one-third White.500
277. Segregated residential pattern and economic development of an area also
contribute to apartheid conditions in schools. The concentration of poverty, and the
disproportionate numbers of minorities that live in poverty in the U.S. directly impact the degree
of race-based segregation in public schools. The median income for Black and Latino
households is 61 percent and 71 percent, respectively, of the median income for non-Latino
White households.501 In addition, neighborhoods in the United States remain highly segregated
and racial minorities are more likely to live in high-poverty areas than Whites.
278. Residential segregation, coupled with fragmentation of housing markets into
small school districts, results in high segregation within schools. In the Northeast and Midwest
regions of the United States, where residential segregation is at its greatest, the highest
proportion of intensely segregated schools exists—51 percent and 46 percent respectively.502
The Midwest, which includes Chicago, Illinois and Detroit, Michigan, has the largest percentage
of schools where Black students are “extremely segregated” in “99-100%” minority schools at
26 percent.503 In addition, Latino students are “intensely segregated” in “90-100%” minority
schools at 39 percent of schools in the West.504 The separate administration of school and
housing desegregation and enforcement decisions severely limits the ability of national, state,
and local officials to address this conjoined problem.
279. The majority of funding for elementary and secondary education is provided by
revenue raised from local property taxes. This type of funding system leads to disparate quality
levels of education between property-rich districts that are able to raise more money for
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education and property-poor districts that have limited economic resources. Too often, these
property-poor districts also have predominantly minority students.
280. Schools across the Southern region of the United States spend less per pupil than
other areas of the country, which means extra educational and social services are not available
for students with extra social and economic needs. The state of Connecticut in the Northeast—
with just 29 percent low income enrollment—spends up to $11,600 on each student. The state of
Mississippi in the Southeast, where low-income enrollment is 75 percent, spends just $5,600 per
student. Southern states tax for education at the same rates as do other regions of the country,
but the South’s higher poverty rates translate into less taxable income and less revenue to invest
in education. In recent years, the influx of Latino immigrants moving into the South coupled
with high birth rates among poor minorities have caused low-income enrollment in Southern
schools to increase dramatically. In 2006, 54 percent of students enrolled in public schools in
the South were low income, up from 37 percent just 16 years ago.505
281. Overall, because minorities are more likely to be concentrated in areas of high
poverty, they also are more likely to be subject to “a constellation of inequalities” that shape
schooling. Disparate educational resources lead to larger class sizes, substandard facilities,
lower per-pupil spending, and fewer counseling services and community resources.506 Schools
with high concentrations of poverty and minority students typically have less qualified, less
experienced teachers, lower levels of peer group competition, limited curricula taught at less
challenging levels, more student health problems, more turnover of enrollment and grade
retention, high crime rates that inhibit learning, and many other factors that seriously affect
academic achievement.507 One scholar noted that “[c]ontinuing residential segregation and
inequitable support for education based on where one lives exacerbate inequities and deny
resources for effective solutions.”508 In short, segregated high poverty schools do not afford
minority students with equal opportunities to develop academically and socially.
School Integration Efforts.
282. Integrated schools are an important tool for mitigating the pattern of U.S.
residents self-segregating by class and race.509 Two recent U.S. Supreme Court school
integration cases, however, have limited a school district’s ability to address integration. In
Parents Involved in Community Schools v. Seattle School District No. 1, White parents
successfully sued a school district that voluntarily used race-conscious measures to promote the
educational and social value of diversity and integration in K-12 grades. The U.S. Government
filed two amicus briefs, supporting the prohibition of any measures to voluntarily and
consciously address racial inequality in schools.510 Meanwhile, the U.S. Supreme Court
received numerous amicus briefs by researchers providing massive evidence demonstrating the
negative impact of inequalities of segregated schools, along with educational and social gains
found in integrated schools.511 In Meredith v. Jefferson County, the school district adopted a
voluntary student assignment plan, after a court-mandated desegregation decree was lifted in
2000, which identified students as either Black or “other,” and strived to keep Black enrollment
in each school between 15 and 50 percent. The U.S. Supreme Court held that the use of race
was unconstitutional. These two decisions limit the circumstances under which school districts
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can consider race when establishing plans to achieve diverse school populations, and will likely
have a negative impact on school district’s efforts to integrate schools.
283. The decisions also ultimately undermine traditional jurisprudence and
mechanisms to desegregate public schools, such as the landmark case Brown v. the Board of
Education.512 The present constitutionally permitted use of race conscious measures in school
assignment as outlined by the U.S. Supreme Court in these decisions limit the application of
“special measures” required under Articles 1 and 2 of the Convention to promote adequate racial
inclusion.513 Under Article 2, such remedial measures are not only sanctioned but required, so
long as “they shall not be continued after the objectives for which they were taken have been
achieved.” Interestingly, in each of these cases, the local governments were attempting to
implement programs in order to promote integration and diverse environments in their school
districts. The U.S. Government condemned these efforts rather than support the school
districts.514
Achievement Gap between Minority and White Students.
284. Research suggests that serious achievement disparities exist between minority
and White students at the primary and secondary levels. Government agencies and other entities
use the term “achievement gap” to describe a nation-wide phenomenon where lower-income,
Black, and Latino students as a group perform worse academically and score lower on
standardized tests than their peers. The current achievement gap correlates to the long-standing
difference in educational opportunity and attainment that exists between Black, Latino, and
Native American students and their White and Asian counterparts.515
285. Under the NCLB, a school district is required to provide students enrolled in a
school identified for improvement with the option to transfer to another public school in the
district that has not been identified for improvement. This option to transfer is the only federal
remedy offered parents with children in schools designated by such inequities. Often, schools
with low-achievement levels are located in school districts with high concentrations of poverty
and minority students, and almost all schools within the same district have rampant inequities
and low-achievement. Thus, parents have no or limited options to ensure quality educational
opportunities for their children, and the federal remedy offered fails to promote adequate racial
inclusion.
286. While NCLB may help to identify achievement disparities that exist among racial
groups, it does little to reduce what has been coined as an “educational debt” to disadvantaged
students that has accumulated over centuries of denied access to education and employment,
reinforced by deepening racial isolation and poverty, and resource inequalities in schools.516
According to NCLB critics, to reduce this educational debt, it is necessary to “rectify decades of
neglecting the needs of our most school-dependent children through ensuring equal access to
high quality teachers, well provisioned schools, and multiple educational resources for every
child.” 517
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287. Social and educational inequities outside of the school also contribute to these
noticeable differences in achievement; for example, lack of access to health care, or varying
levels of parent involvement.518 Low-income students tend not to be as ready for primary
education, are more likely to repeat a grade, and are less likely to graduate from high schoolthan
their wealthier peers. They perform worse than higher income students on state and national
exams measuring educational progress.519
288. ELL students suffer particularly acute educational inequalities in U.S. schools. In
Minnesota, children who are proficient in English score twice as high as those who are still
learning the language.520 Contrary to the assumption that children speaking a language other
than English are foreign-born, ELL K-12 students are predominately native-born, U.S. citizens.
Seventy-six percent of elementary school and 56 percent of secondary school ELL students are
citizens; and over 50 percent of the ELL students in public secondary schools are second or
third-generation citizens.521 Therefore, the stereotype of ELL students as foreign-born
immigrants is inaccurate. The majority are, in fact, citizens and legal permanent residents of the
United States whose academic and linguistic needs are not met by the public school system.
289. Latino student outcomes are intrinsically tied to ELL student achievement, as
Latinos make up the largest majority of ELL students. Moreover, given the growth of Latinos
and ELLs in our nation’s schools, overall student achievement in U.S. schools will increasingly
depend on how these groups fare academically. ELLs represent around 10 percent of public
school enrollment and are concentrated in large, urban school districts; a quarter of the 100
largest school districts have an ELL student population of at least 15 percent.522
290. The Latino student ‘dropout rate’ is disproportionately high. In 2000, about
530,000 Latinos between the ages of 16 and 19 did not graduate from high school, yielding a
dropout rate of 21.1 percent for all Latino persons between those ages.523 The Latino youth
dropout rate was more than three times greater than that of their White, non-Latino counterparts
whose dropout rate in 2000 was roughly seven percent.524 The school dropout rate in secondary
schools is more pronounced in large inner-cities, among foreign-born Latino, and among
ELLs.525
291. It is unclear how ELLs, or millions of Latino students, perform academically and
whether or not they are receiving high-quality instructional services. Distortion of student
dropout rates has enabled schools and districts to artificially inflate test scores and misrepresent
student outcomes. In effect, tracking of ELL student achievement is difficult, and entities have
not been able to hold local and state educational agencies fully accountable for improving
educational outcomes for ELLs.526 Nonetheless, some data exists on ELL student performance
in specific states. In the Commonwealth of Massachusetts, the total percentage of students that
dropped out in 2006 was 11.7 percent, while that number more than doubled for ELL students,
whose dropout rate was 25.6 percent.
292. Research indicates that on average, Black, Latino, and Native American students
demonstrate significantly lower reading, math, and vocabulary skills at school entry than do
White and Asian-American children. A number of studies suggest that “[w]e could eliminate at
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least half, and probably more, of the Black-White test score gap at the end of twelfth grade by
eliminating the differences that exist before children enter first grade.”527 Despite the great
significance of pre-school and Head Start528 initiatives, more than half of Head Start programs
surveyed across the United States have been forced to cut early childhood health and education
services for America’s most at-risk children and families.529 These cuts come despite studies
finding pre-K participation to be associated with significantly higher reading and math skills at
school entry, narrowing gaps if not fully closing them. 530 These studies also found that these
advantages were long-lasting for children from low-income homes, many of whom were Black,
Latino, or from immigrant families.531
293. Tracking or “ability grouping” of low-income and minority students into lowerlevel and remedial courses are other institutional practices that have a discriminatory effect on
student achievement and access to educational opportunity. These practices are not always
explicit in policy, but appear in various forms. Groupings may occur on objective criteria, such
as standardized testing, or on subjective decisions by teachers or school administrators. Once
tracked or grouped to a particular level, a student may remain in the same level throughout his or
her academic career. Students tracked at lower levels often lack access to a higher quality
curriculum, thus impacting their achievement relative to higher tracked peers. Research has
shown that minority students are over-represented in lower level tracks and under-represented in
higher level tracks.532
294. Many minority parents and students are uninformed of their child’s curriculum
options, or that their neighborhood schools do not offer higher level or college preparatory
curriculum. Therefore, low income and minority students often find themselves ill-prepared and
ineligible for post-secondary education.533 Minority parents traditionally have fewer resources
for challenging a history of discriminatory tracking, and thus even high-achieving minority
students often find themselves ineligible for direct enrollment to university. 534
295. In 1995, the Chicago Public School system (“CPS”) established a retention
program to improve student readiness for grade-level promotion. Under this program, CPS held
back students concentrated in elementary schools that served the highest numbers of low-income
and minority students. Black students are four times as likely to be held back as White pupils,
and Latino students are three times as likely to be held back.535 Furthermore, minority students,
particularly in schools with teacher shortages and high turnover, are retained disproportionately
to their more affluent, generally White counterparts.536
School Discipline.
296. Systematic disparities foster lower academic achievement in highly segregated
minority schools. 537 They create stigmas that lower student expectations and discourage
academic engagement.538 Minority students are overrepresented in lower economic classes, and
students in lower economic classes are at increased risk for school suspension. Racial overrepresentation in school suspension may not always be the result of intentional racial bias as
classified by the law; rather, it is a corollary of the overuse of exclusionary school discipline for
students from lower socio-economic backgrounds.539 Schools with a high concentration of
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minority students lack resources to discipline constructively, and administrators more often
suspend and expel students.540 The high frequency and extremity of disciplinary measures
increase student alienation from schools and force young students onto a track that has a high
probability of leading to incarceration.541
297. Racial disparities in suspension, expulsion and arrest rates in school contribute to
disproportionately high dropout rates and referrals to the justice system for minority youth.
While national data is unavailable, local cities show increasing arrest rates in schools for
minority students. In 2002-2003, Black students in the CPS system constituted 51 percent of
total enrollment, but 76 percent of suspensions, almost 78 percent of expulsions, and 77 percent
of arrests in schools during the same period.542 Overall, the public school system has become an
entry point into the juvenile justice system, in particular for minority youth. This occurrence is
often referred to as the “school to prison pipeline.” Historical inequities, such as racially
segregated education, underfinanced schools, concentrated student poverty, and racial disparities
in law enforcement, all impact this virtual pipeline.543
298. Researchers from the National Economic and Social Rights Initiative conducted
qualitative interviews and focus groups in New York City schools to document school
disciplinary measures. The report highlights several alarming issues and found that teachers
often do not have the training and support needed to foster a positive climate for students, and
consequently, resort to degrading and abusive comments.544 Students also reported that there is
disparate treatment in the application of discipline based on racial and ethnic background. For
example, the report documents how teachers and school administrators stereotype students based
on how they are dressed and even make disparaging comments based on those stereotypes.545
299. In 1994, Congress passed the Gun Free Schools Act,546 which mandates a oneyear expulsion for any student who brings a firearm to school. Since that time, school districts
have passed various “zero tolerance” policies mandating suspension or expulsion from school
for a variety of offenses. Concurrently, states have passed legislation mandating expulsion for a
broad range of offenses. In general, zero tolerance student discipline policies have often led to
the imposition of overly harsh or disproportionate punishments for relatively minor infractions.
State statutes on zero tolerance policy in Arizona allows for schools to modify expulsion
requirements on a case-by-case basis. School officials can therefore expel some students for
offenses, but simultaneously decline to punish other students for the same offense, ultimately
leading to disproportionate treatment.547
Recommendations.
·

All levels of government in the United States should enact laws that adopt an effects
test to measure de facto barriers to equal educational opportunities. Concurrently,
laws should provide safeguards that protect against practices that have either the
purpose or the effect of discrimination on the basis of race.

·

All levels of government in the United States should reject the use of the ‘colorblind’
doctrine in legislation and government education policies. This doctrinal
incorporation threatens the United States’ obligation under the Convention to use
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special measures to promote the adequate development of quality educational
opportunities to those historically denied opportunities and those currently facing de
facto barriers to quality educational opportunities.
·

All levels of government in the United States should permit school districts to
voluntarily promote school integration through the use of carefully tailored raceconscious measures to promote educational, democratic and cultural benefits of
racial and ethnic diversity in the classroom.

·

The U.S. Government should support a constitutional amendment and support
ratification by the states to create a fundamental right to education based on human
rights standards, and promote the creation and preservation of U.S. laws that provide
remedies for racial and ethnic disparities that cause de facto segregation in education.
A federal right to a quality education ought to provide federal protections equal to or
greater than the constitutional rights that already exist in particular state jurisdictions
throughout the United States.

·

All levels of government in the United States should increase language access
services for students and parents, and require and support local school
implementation of best teaching practices for ELL students to reach English
proficiency and for English speakers to learn a second language.

·

All levels of government in the United States should take affirmative steps to remove
barriers to higher education for children who have adapted to life in a new country
and excelled. For example, states should allow immigrant children residents to pay
in-state tuition for post-secondary education.

·

The U.S. Government should ensure that all levels of government direct resources to
programs designed to teach positive behavior and conflict resolution as an alternative
to zero-tolerance discipline and criminalization in schools.
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APPENDIX
PROPOSED RECOMMENDATIONS AND QUESTIONS
TO THE UNITED STATES

UNEQUAL OPPORTUNITY: A CRITICAL ASSESSMENT OF THE U.S.
COMMITMENT TO THE ELIMINATION OF RACIAL DISCRIMINATION
A Response to the 2007 Periodic Report of the United States
in Preparation For Country Review of the United States By the United Nations Committee on
the Elimination of Racial Discrimination
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To assist the CERD Committee in its analysis of the 2007 U.S. Report, the following
is a summary of proposed recommendations and questions to the United States:
1. Regarding the U.S. Response to the CERD Committee’s 2001 Recommendations
and Concerns:
·

The CERD Committee should reiterate the concerns and recommendations in
paragraphs 393-396 issued to the U.S. Government in 2001, with one
modification; the U.S. Government should oppose legislation and practice that is
discriminatory in effect, not merely “pay attention” to it.

·

To the extent that existing U.S. law does not currently criminalize private conduct
that is discriminatory, it should reconsider its RUD, and adopt new laws enforcing
the broader protections of the Convention against discrimination.

·

The U.S. Government must provide more specific data regarding discrimination
in federal and state prisons such as statistics on complaints made by prisoners and
subsequent action taken.

·

The U.S. Government should take all appropriate measures to ensure that
adequate legal services are provided to indigent persons accused of crimes in
states, localities and territories under its jurisdiction.

2. Regarding the 2007 U.S. Report Relating to Voting Rights (Articles 2, 5, & 6):
·

The U.S. Government should vigorously enforce the Voting Rights Act
particularly in regards to minorities whose voting rights have historically been
subject to attack.

What steps has the U.S. Government taken to ensure that the pre-clearance process
required by the Voting Rights Act remains free of partisan considerations?
·

The U.S. Government should support passage of laws granting the citizens of the
District of Columbia the right to full congressional representation.

Although, according to the 2007 U.S. Report, the lack of representation may not
necessarily be racially motivated, the effect nonetheless has a disparate racial impact
and thus triggers the U.S. Government’s obligation under Article 2(c) to take effective
measures to amend laws that have the effect of creating racial discrimination.
·

The U.S. Government should use all appropriate means to encourage states to
repeal or revise the most burdensome felon disenfranchisement laws.
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What steps are being taken at all levels of government in the U.S. to restore the voting
rights of U.S. citizens who have been denied their rights under felony disenfranchisement
laws?
·

The U.S. Government should support the passage of laws that punish citizens who
use, or attempt to use, deceptive practices, and intimidation with the intention of
preventing another person from exercising the right to vote in an election.

What steps has the U.S. Government taken to evaluate the effect of discrimination
regarding voter identification requirements, and to prevent deceptive practices and
intimidation with the intent to prevent another person from exercising his or her right to
vote?
3. Regarding the 2007 U.S. Report Relating to Equal Justice and Equal Access to
Justice (Article 5):
·

The U.S. Government should use all appropriate means to fulfill the U.S.
Constitution’s promise of equal justice in both civil and criminal matters, and to
fulfill its obligations under the Convention by providing safeguards to promote
equal treatment before the tribunals and all other organs administering justice.
This should include a legal aid system to provide effective assistance of counsel
to the poor in civil disputes and effective assistance of counsel for criminal
defendants.

What procedures are in place to ensure the provision of adequate counsel for indigent
criminal defendants? Does a standardized protocol exist that jurisdictions can use as a
framework for establishing public defense systems? If so, what are the minimum
requirements for establishing effective assistance of counsel and what enforcement
mechanisms are in place?
·

The U.S. Government should recognize a right to counsel in civil proceedings for
economically disadvantaged individuals when basic human needs are at stake, such
as shelter, sustenance, safety, health, or child custody.

What is the extent of indigent access to legal representation in civil matters in the United
States? Legal Services Corporation restrictions on funding and type of practice impair
its ability to adequately advocate for clients regarding civil matters. Furthermore,
private legal assistance does not meet the demand for indigent representation in civil
matters.
·

The U.S. Government should impose a moratorium on imposition of the death
penalty until it can ensure that that this penalty is not imposed as a result of racial
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bias or as a result of the economically, socially, and educationally disadvantaged
position of the convicted person.
What are the distinguishing factors among states that have imposed the moratorium on
the death penalty? How many other states have similar factors?
4. Regarding the 2007 U.S. Report Relating to Employment Discrimination
(Article 5 & 6):
·

The U.S. Government should show its commitment to protecting employment rights
by using all appropriate means to ensure that federal agencies protect those rights
and promote equal treatment.

Due to budget cuts, to what extent have federal agency-initiated lawsuits, including
EEOC-inititated lawsuits, and investigations declined in recent years? Of those
lawsuits, what percentage involved cases initiated by minorities?
·

The U.S. Government, in the face of narrow doctrinal interpretations by the courts,
should encourage and support the enactment of laws to protect the employment
rights of minorities and prevent disparate impact on minorities.

What are federal legal options for plaintiffs alleging pay disparities due to
discrimination based on race and ethnic origin?
·

The U.S. Government should be consistent in its message that discrimination on
the basis of national origin, in particular against Arab, Muslim, Sikh, and South
Asian American persons, will not be tolerated.

What barriers have there been to effective community outreach and what are some
possible options the U.S. Government is considering for overcoming these barriers?
How many claims of discrimination based on national origin have been investigated, and
prosecuted by the U.S. Government?
5. Regarding the 2007 U.S. Report Relating to Affirmative Action (Articles 1, 2, &
5):
·

The U.S. Government should recognize its mandatory obligations under the
Convention to use “special measures,” and the goals of full access and equality to
education, employment, and contracting. The U.S. Government should cease relying
on structural and constitutional limitations to avoid promoting positive change and
focus on the implementation of special measures, including using all appropriate
means to support voluntary efforts to promote diversity.
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What special measures does the U.S. Government plan to take to prevent the stagnation
of progress towards the goal of eliminating discrimination, particularly in the areas of
education, employment, and economic opportunity, as mandated by the Convention (and
by the U. S. Constitution)?
What data exists indicating that current affirmative action measures cause reverse
discrimination? How does the U.S. Government justify its opposition to using
affirmative action measures when Convention article 1(1) authorizes special measures
“when circumstances warrant”?
·

The U.S. Government should create appropriate infrastructure to (1) monitor the
effectiveness and fairness of current affirmative action programs in education,
employment, and contracting, and (2) to generate additional effective affirmative
action measures.

How does the U.S. Government follow up or monitor Executive Orders imposing nondiscriminatory obligations, such as those imposed on federal contractors and subcontractors? Furthermore, as obligated under the Convention, what affirmative actions
do the U.S. Government and the state governments take to prevent discriminatory acts
from occurring, rather than simply providing a remedy?
·

The U.S. Government should spearhead affirmative action efforts to eliminate
racial discrimination and provide full access and equality in education,
employment and contracting, recognizing its responsibility as a model to the
private sector and individual states.

How does the U.S. Government provide technical assistance on the creation and
implementation of affirmative action programs to the private sector and individual
states?
6. Regarding the 2007 U.S. Report Relating to Hate Speech and Hate Crimes
(Articles 4 & 5):
·

The U.S. Government should encourage education efforts directed at school officials,
teachers, and parents about the activities that constitute hate crimes and other threats
of intimidation, and to discourage intolerance and hostility in schools or the
community.

How does the U.S. Government encourage and support education efforts directed to
communities about activities that constitute hate crimes?
·

The U.S. Government should work to enact laws to close the gaps that currently exist
in federal hate crimes laws by making it easier to prosecute those who commit
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racially motivated crimes and by increasing the reporting accuracy of hate crime
incidents.
What steps is the U.S. Government taking to increase the reporting accuracy of hate
crime incidents?
·

The U.S. Government, state government, and private organizations should produce
and disseminate messages of tolerance, both on-line and through traditional media
outlets, to counteract the proliferation of racist, sexist, homophobic, and other
constitutionally protected “hate speech.”

·

The U.S. Government should develop and further encourage the private
development and distribution of filtering software that can selectively limit the
content accessible from individual and networked computers. This technology
can be voluntarily implemented in homes or anywhere that personal discretion
permits the blocking of hate speech.

Has the U.S. Government supported technologies that allow individuals or groups to
avoid hate speech, as well as exposed those technologies that allow individuals or
groups to spread hate speech toward a targeted racial group?
7. Regarding the 2007 U.S. Report Relating to Environmental Justice and Health
Care Disparities (Article 2)
·

The U.S. Government should use all appropriate means to ensure that federal
agencies collect, analyze, and maintain data regarding the exposure of communities
to hazardous materials. Formal guidance should be issued addressing the assessment
of cumulative risk to communities (accounting for social, economic, and behavioral
factors). The data collected should be disaggregated by race, ethnicity, gender, age,
income and geography.

What are current U.S. Government best practices for the assessment of cumulative risk
of exposure to hazardous materials to communities? How have federal agencies
implemented environmental justice principles in environmental decision-making and
assessments?
·

The U.S. Government should take all appropriate action to address environmental
protection standards for schools receiving federal funds, including guidelines for
indoor air quality and physical placement of schools.

What are current U.S. Government guidelines for indoor air quality of schools and
placement of schools? Which entity is responsible for inspecting schools?
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·

The U.S. Government should take all appropriate action to ensure enforcement of
environmental laws and the protection of minority and low-income communities
disproportionately impacted by environmental hazards.

How many cases in this reporting period have involved the enforcement of
environmental laws to redress environmental hazards disproportionately impacting lowincome and minority communities?
·

The U.S. Government should increase outreach efforts to educate minorities about
public health insurance programs. Increased funding for public health insurance
programs is also needed at the state and federal levels.

What are current barriers to increasing U.S. Government outreach efforts to education
minorities about public health insurance programs?
·

The U.S. Government should increase outreach efforts to educate minorities about
diseases with disproportionate impact, such as HIV/AIDS.

How does the U.S. Government account for the various historical, structural,
environmental, and cultural factors, including discrimination that has led to the
disparate number of minorities infected with HIV/AIDS?
8. Regarding the 2007 U.S. Report Relating to Housing and Community
Development (Articles 2 & 5)
·

The U.S. Government should use all appropriate means to ensure that legal
protections against racial discrimination in the purchase and rental of housing are
enforced.

In 2001 the CERD Committee noted its concern regarding persistent disparities in the
right to adequate housing in the United States, and it recommended the U.S. take “all
appropriate measures” to ensure this right without regard to race. Since 2000, what
measures, and to what extent, has the U.S. ensured legal protections in the purchase and
rental of housing?
·

U.S. federal agencies should set specific benchmarks for the speedy investigation
and resolution of complaints of racial discrimination by those in the housing market.

Do U.S. Government agency benchmarks exist for the timely investigation and resolution
of complaints of racial discrimination in the housing market? If so, what are these
benchmarks and are they adequately addressing the volume of housing complaints?
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·

The U.S. Government should work with state governments to ensure that public
housing units are dispersed throughout metropolitan areas, rather than concentrated
in particular minority communities.

What policies do U.S. Government agencies adopt or recommend to ensure that public
housing units are situated so as to avoid perpetuating the existence of racially-isolated
communities, particularly those with high concentrations of poverty and minimal
economic opportunity? Please describe policies adopted for the Gulf Coast communities
highly impacted by Hurricanes Katrina and Rita.
·

The U.S. Government should allocate public housing assistance in a way that
encourages integration and diversity in both rural and metropolitan areas.

What policies do U.S. Government agencies adopt or recommend to promote integration
and diversity in both rural and metropolitan areas in allocating public housing units?
·

The U.S. Government should take all appropriate action to ensure public
transportation policies and funding do not negatively impact minority communities.

Please describe current U.S. Government “best practices” or regulations for ensuring
that public transportation policies and funding do not negatively impact minority
communities.
·

The U.S. Government must enforce the laws and regulations already in place to
prevent discriminatory and predatory lending practices. Investigations into the
current mortgage and housing crisis should determine the degree to which lenders
specifically targeted minority clients and predominately minority neighborhoods
for loans on unconscionable or unsustainable terms.

Please describe current U.S. Government regulations or recommendations to states to
prevent predatory lending practices that disparately impact minorities. Have U.S.
Government agencies conducted investigations regarding the degree to which lenders
specifically targeted minority clients and predominately minority neighborhoods for
loans on unconscionable or unsustainable terms?
9. Regarding the 2007 U.S. Report Relating to Minority Business Issues (Articles 1,
2 & 5)
·

The U.S. Government should use all appropriate means to improve the prospects for
success of minority-owned businesses such as adoption of national minority-lending
goals with meaningful enforcement mechanisms, review of federal contracting
processes, including the “bundling” of contracts, which have an adverse impact on
smaller businesses, and mentoring programs.
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How have U.S. Government policies improved the development and success of minorityowned businesses? How does the government evaluate the effectiveness of its policies?
·

The U.S. Government should collect census data on businesses more frequently and
include in census analysis the measurement of growth rates of minority populations
and the business growth rates of such minority populations.

How does the U.S. Government compare the growth rates of minority populations to the
business growth rates of such populations? What special measures does the U.S.
Government take to promote business enterprise and economic opportunity for these
rapidly growing populations in the United States?
·

The U.S. Government should support research and scholarship regarding the
plight of minority owned businesses to capture and illustrate the ongoing
discrimination and to provide concrete solutions to such discrimination.

10. Regarding the 2007 U.S. Report Relating to Education (Articles 2, 4 & 5)
·

All levels of government in the United States should enact laws that adopt an
effects test to measure de facto barriers to equal educational opportunities.
Concurrently, laws should provide safeguards that protect against practices that
have either the purpose or the effect of discrimination on the basis of race.

How does the U.S. Government discourage forces of racial division leading to the
resegregation of public schools and lower academic achievement, on average, by
minority students? Does the U.S. Government currently track racial resegregation
patterns occurring in public schools and measure its disparate impacts on students?
How does the No Child Left Behind Act promote integration and equal educational
opportunity as required by Convention Article 2 and Article 5?
·

All levels of government in the United States should reject the use of the
‘colorblind’ doctrine in legislation and government education policies. This
doctrinal incorporation threatens the United States’ obligation under the
Convention to use special measures to promote the adequate development of
quality educational opportunities to those historically denied opportunities and
those currently facing de facto barriers to quality educational opportunities.

Please provide information on measures taken by the U.S. Government to reduce de
facto segregation in public schools, reportedly caused by discrepancies between the
racial and ethnic composition of large urban districts and their surrounding suburbs,
and the manner in which schools districts are created, funded and regulated.
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·

All levels of government in the United States should permit school districts to
voluntarily promote school integration through the use of carefully tailored raceconscious measures to promote educational, democratic, and cultural benefits of
racial and ethnic diversity in the classroom.

What measures may elementary and secondary schools use to advance integration and
equal educational opportunities for all students?
Please comment on the
“Seattle/Louisville” decision and how the U.S. Government's position in that case is
consistent with its obligation to promote special measures under the Convention.
Furthermore, how will the U.S. Government measure the impact of this decision on
schools?
·

The U.S. Government should support a constitutional amendment and support
ratification by the states to create a fundamental right to education based on
human rights standards, and promote the creation and preservation of U.S. laws
that provide remedies for racial and ethnic disparities that cause de facto
segregation in education. A federal right to a quality education ought to provide
federal protections equal to or greater than the constitutional rights that already
exist in particular state jurisdictions throughout the United States.

Please comment on the barriers to the enactment of a federal constitutional amendment
to create a fundamental right to education based on human rights standards. Has the
U.S. Government taken measures to promote the right to public education?
·

All levels of government in the United States should increase language access
services for students and parents, and require and support local school
implementation of best teaching practices for English Language Learners to reach
English proficiency and for English speakers to learn a second language.

Please comment on the reduction of bilingual programming used to integrate immigrant
students into the U.S. public education system and advance cultural communication
skills of native born students.
·

All levels of government in the United States should take affirmative steps to
remove barriers to higher education for children who have adapted to life in a new
country and excelled. For example, states should allow immigrant children
residents to pay in-state tuition for post-secondary education.

Please comment on the discrepancies in high school graduation rates for minority
students. What type of policies has the U.S. Government adopted to promote high school
graduation and post secondary educational opportunities for minority students?
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·

The U.S. Government should ensure that all levels of government direct resources
to programs designed to teach positive behavior and conflict resolution as an
alternative to zero-tolerance discipline and criminalization in schools.

How many complaints did the Office of Civil Rights within the Department of Education
receive and investigate in this Convention reporting period? What policies or
regulations does the U.S. Government advance to prevent the disparate and threatening
effect of school discipline on the educational and life opportunities of minority students?
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