
Actions of the Peruvian State in Relation to the International Convention on the Elimination of All Forms of Racial Discrimination (July 2009)

Executive Summary 

Introduction

CHIRAPAQ, Centro de Culturas Indígenas del Perú
 y el Taller Permanente de Mujeres Indígenas Andinas y Amazónicas del Perú 
  present to this session of the Committee on the Elimination of Racial Discrimination (CERD) an alternative report on the current situation of racial discrimination of women and Indigenous peoples in Peru. We hope that this contribution will lead to recommendations and concrete actions from the CERD to the Peruvian government that will improve the quality of life for Peruvian women and Indigenous peoples in the following areas: 

I. On the General Judicial Structure of the Peruvian State to Elimination all Forms of Racial Discrimination

1. In relation to the elimination of discrimination in general, there is ample legislation, however it is neither systematic nor streamlined to create an understanding for public servants and government officials, as well as the general population, especially Indigenous peoples. Because of this, the Congress of the Republic formed the Working Group on Streamlining Legislative Work, in the Commission of Justice and Human Rights, that has the following objectives:

i. Present a Bill that will inform the Peruvian nation as to which norms under the Rule of Law continue to be part of the Peruvian Judicial System and which are not. 

ii. Begin the digitalization and free virtual publication of national legislation so that it may be accessible to all. 

2. The judicial norms are neither translated nor transmitted by the Peruvian state in Indigenous languages, despite Indigenous peoples’ right to ethnic and cultural identity. Because of this, Bill Number: 00221/2006-CR proposes that all legal norms, which impact the Indigenous peoples of Peru, particularly those concerning human rights, women’s rights and the rights of adolescents and children, be translated and published in all the official languages of Peru: Castilia, Quechua and Aymara, as well as additional Indigenous languages. This legislation is currently pending approval. 

3. After establishing a registration for cases of discrimination against Indigenous peoples of the coast, sierra and jungle, it was found that racial discrimination most often occurs in public administration, which proves that the Peruvian state has not established neither adequate public policies nor permanent programs for public servants that build their capacity, promote knowledge of human rights and encourage work towards the elimination of racial discrimination. 

II. On the Socioeconomic Situation of Indigenous Peoples

The Peruvian state, through the National Institute of Statistics and Information (Spanish Acronym: INEI) created a second census of the Peruvian Indigenous Communities, but has yet to establish a census that also reflects the socioeconomic situation of Indigenous peoples the coast and sierra. Through another census, which was only distributed on the national level, the only disaggregation of data included: maternal language or dialect. Other sources, such as the data provided by the FONCEDES Map of Departmental Poverty (2006), which the Peruvian state presented in its report, show that regions in which the majority of the population is Indigenous are the poorest in the country. 

III. On the Measures Taken by the Peruvian State in Relation to the Expectations of Article II of the CERD. 

1. The National Institute for Development of the Andean, Amazonian and Afro-descendent Peruvian Peoples (Spanish Acronym INDEPA) was created as an organism for the national policies that benefit Indigenous peoples. However, in reality, it creates institutional weakness due to its fusion with the Ministry of Women and Social Development (MIMDES). This combination was later found ineffective through the Decree No. 011-2008-MIMDES, which dissolved the relationship of INDEPA with MIMDES. The Current MIMDES minister, Ms. Nidia Vilchez, announced the reorganization of INDEPA and MIMDES on 12 June 2009.

2. On Indigenous Peoples, Mining and the Environment. 
The Peruvian State has made it very clear that it would like to mine the Amazonian territories of Peru, where the majority of natural resources are found. This ignores the fundamental rights of Indigenous peoples including the right to Free, Prior and Informed Consent protected by the 169th Convention of the International Labor Organization (ILO). To this end, the following decrees were issued: Legislative Decree No. 1064, which authorizes usage changes of agrarian lands, a majority of which are Indigenous lands, solely by the authorization of the Ministry of Agriculture. The Ministry of Agriculture, however, protected some land with existing communal or private property titles. The rest of the land is considered uncultivated land with an aptitude for agrarian use. Legislative Decree No. 1090, which was established by the Ministry of Agriculture and the National Authority on Forests and Wildlife, created zones for forests throughout the country, without consideration for Indigenous peoples. According to these organisms, they have the power to concede large hectares of land for forty years, for the use of forest resources. Additionally, it was noted that to improve the usage of forest resources, with industrial and commercial goals in mind, the Indigenous communities must have their plans of action approved by the authorities. After many social protests, these decrees were denounced on 19 June 2009. 

The Peruvian State does not implement mechanisms that encourage the application of the participation and consultation rights of Indigenous Peoples, and restrictions are found unnaturally in the regulations imposed by the Ministry of Energy and Minds, because they do not follow the content nor the spirit of Convention No. 169 of the ILO.

IV. On the Measures taken by the Peruvian State in Relation to the Expectations of Article IV of the CERD. 

While the Peruvian State classifies discrimination as a crime, the reality indicates that:

1. The complainants do not know the content or the reach of discrimination crimes. This lead to 52.9% of the complaints filed in 2007 and 2008 to be filed without prosecution because the acts were not considered to be related to criminal behavior. 

2. This ignorance also exists among the representatives of the Public Ministry.

3. Many prosecutors proceeded to file complaints based on the lack of advocacy for criminal prosecution on the part of the complainant, and without consideration of the Organic Law of the Public Ministry. Therefore, since the beginning of each investigation, the act was not considered criminal or prosecuted as such. 

4. The verification or alternatively, the discarding of a discrimination crime is without any proper judicial motivation. 

V. On the Measures taken by the Peruvian State in Relation to the Expectations of Article V of the CERD.

As related to point a) of the Article: In Peru, at various levels of justice administration organisms, the following discriminatory practices against Indigenous peoples are commonplace: 

· Lack of interpretation or judicial translators

· The magistrates, including those Justices of Peace who are found very close to the communities, do not have the obligation to know the Indigenous languages of the tribe(s) under their jurisdiction. 

· Many of the officials and public servants that work in justice administration organisms discriminate against Indigenous peoples for many reasons including: their language, attire and cultural identity. 

As related to point b) of the Article: 

1. The root of the acts that occurred in Bagua on 5 June 2009 indicate that discriminatory practices against Indigenous peoples exist in Peru, as evidenced by the following:

· Excessive use of force and firearms against Indigenous peoples by the National Police of Peru, which led to the Public Ministry to initiate a tax investigation of the root of the alleged homicides and personal injuries caused by the National Police in civilian injury. 

· There were irregularities in the detention of Indigenous peoples, such as: lack of notification of the reason for detention, limitations of access to legal defense for the detained. 

· In days after the confrontation of 5 June 2009, there was a climate of persecution against Indigenous communities, which included raids without warrants, indictments and charges against Indigenous leaders.  

2. On 15 April 2009, the Public Defender, Dr. Beatrize Merino, admitted that since January 2008, her office received 120 complaints about child recruitment by the Peruvian Army in various parts of the country, especially where there is a concentrated Ucayali population, which were sent to the VRAE (Valley of the Apurimac and Ene Rivers) zone where they are fighting drug trafficking and the remnants of the terrorist group: Sendero Luminoso. 

The case that gave rise to these practices against Indigenous children, is the case of Robinson Macedo Sima, a 17 year old who died in a terrorist ambush in the VRAE zone. This provoked Ms. Marta Mauras, member of the United Nations Committee for the Rights of Children, to affirm that the Peruvian State and the Peruvian Army must give an explanation for this case. 

As related to point c) of the Article: 

1. According to the statistics provided by INEI in February 2009, approximately 25,864 people in the Indigenous Amazonian communities do not have birth certificates, which are needed in order to obtain a National Identification Document (Spanish acronym DNI). Likewise, 22,889 Indigenous peoples of the correct age do not have a DNI. This situation prevents them from exercising their political rights. In that sense, being that the Restitution Plan for “Documenting the Undocumented” is for this year only, it would be fair and just in light of the figures to extend for a longer period of time. 

2. In relation to the right of participation for Indigenous peoples in Public Affairs: 

- On Law No. 26864 and the Rejection of Bill No. 1688-2007-JNE:

The judicial norms that protect the rights of Indigenous peoples are not followed; because their candidates are placed by political organizations and electoral alliances on the lists of places without wining options. 

Additionally, Law No. 26864, with respect to the quota of Indigenous communities excludes rural communities that are also part of the Indigenous sector of Peruvian society. 

These situations caused the National Jury of Elections to create Bill No. 1688-2007-JNE that, modifying Article 10 of Law No. 26864, sought to correct the problem by creating a rotation of quotas for gender and location preferential to youth and representatives of Indigenous communities, adding inside the last category the representatives of rural communities in the order of preferential, in order of preference in the lists of political organizations and electoral alliances: within 50% more than the last of candidates. However, this Bill was rejected by the Committee on the Constitution and Regulations of the National Congress. 

On the Right of Participation Protected by Convention 169 of the ILO 

As addressed by the Committee of Experts on the Application of Conventions and Recommendations of the ILO in the 2009 Annual Report, to date, the Peruvian state has not implemented mechanisms that encourage participation and consultation of Indigenous peoples, with respect to measures that directly affect Indigenous peoples. 

As related to point d) section V) of the Article: Despite the fact that Articles 13 and 15 of Convention 169 of the ILO guarantee the right to property and land traditionally occupied by Indigenous peoples, the following judicial norms were issued to undermine this right:

Law No. 28685: Regulates the Declaration of Legal Abandonment of Lands in rural coastal communities, whose ownership is registered in Public Records and is occupied by Indigenous peoples with the objective of living, but are in a precarious situation. 

Decree No. 1015: Modifying Law No. 26505, which requires a 2/3 vote of all community members to sell communal land, Decree No. 1015 establishes that only 50% of the Assembly Members of the community must vote favorably. 

Likewise, Decree No. 1073 amended Legislative Decree No. 1015 with respect to the number of votes required to sell communal lands. 

Legislative Decrees No. 1015 and No. 1073 were denounced on 22 August 2008 after many social protests. 

On Law No. 28736:

· Permits the conducting of extractive industries in the territories demarcated for isolated tribes.

· Contravenes Convention No. 169 of the ILO by indicating that Indigenous peoples that inhabit their ancestral territories simply “find themselves in possession of an area of land,” without recognizing them as subjects of collective human rights. 

· Submits the creation of Indigenous reservations to cumbersome procedures and intends to apply these procedures to the reservations already established. 

On Item e) Article i) of the Article: If the right to work implies two aspects: to assume a position of work and the right to not be dismissed without just cause, Indigenous peoples suffer violations of this right in the first aspect because there are often calls for staff that contain discriminatory requirements based on race or ethnic origin. Many calls for new personnel solicit ‘presentable’, which translates to having white skin, among other traits that are not typical of the Indigenous populations and therefore are implicitly considered to not be presentable.  

On Item e) Article IV) of the Article:

· The services offered by health institutions are not made available for a large portion of the Indigenous communities.

· The mobile teams of AISPED (Atención Integral de Salud a las Poblaciones Excluidas y Dispersas), according toa n interview conducted among 72% of the communal authorities, are not fulfilling their function and only complete three annual visits to the communities identified as the most distant, and are not meeting these communities’ most integral needs. 
· There is little knowledge among health personnel in relation to intercultural health and the Sanitation Strategy of Indigenous Peoples. 

· The number of doctors in health facilities in areas of Indigenous communities is insufficient. Additionally, there is a lack of intercultural training for health personnel.

On Item e) Article V) of the Article:
· In Indigenous communities there is a deficiency in infrastructure, equipment and basic services in the schools, difficulties in transportation for teachers and students, among others. 

· There is a lack of enforcement of intercultural education policies.

· Intercultural bilingual education is applied only in primary school and, in many cases, only in the first few grades.

· There are deficient policies in intercultural bilingual teacher training.

· There is a lack of relevant cultural, linguistic, social and pedagogical educational material. 

On Item e) Article f) of the Article:

Article 7-B of the Legislative Decree No. 716 ‘Law of Consumer Protection’ prohibits that suppliers of products and services open to the public discriminate against customers.  The IDECOP (El Instituto Nacional de Defensa de la Competencia y de la Protección de la Propiedad Intelectual) is the entity where such violations of this right are reported, however, for Indigenous peoples affected by these acts, it is difficult to initiate remedies due to the following: 

· There is little knowledge of the illegality of consumer discrimination in spaces open to the public.

· It is difficult to prove victimization since the burden of proof is on the victim. 

· The cost of administrative proceedings begins at 35.5 soles and an appeal costs 355 soles. This creates a great inability for those affected to have access to justice in these cases. 

VI. On the Measures taken by the Peruvian State in Relation to Expectations in Article 6 of the CERD

If through Constitutional Protection Process, the right to freedom from discrimination for Indigenous peoples is protected:

It is difficult to access constitutional justice because their difficult economic situation impedes access to lawyer services for their defense. 

VII. On the Measure Taken by the Peruvian State in Relation to Expectations in Article 7 of the CERD

The Peruvian media fosters racial discrimination against Indigenous peoples, even from the President of the Republic: Alán García Pérez, who personifies the Peruvian nation and has the highest office of service, as demonstrated below: 


· In relation to the media, the Ombudsman indicates that in one say alone she was able to stop the publication in national newspapers of 52 announcements containing discriminatory content based on physical appearances, gender, age and marital status. 
· It is worth mentioning four emblematic cases: 

1. The Newspaper “El Comercio” 28 October 2008: Published the article: “El Síndrome del Perro del Hortelano”
 written by President Alán García Pérez. The article implicitly alludes Indigenous peoples of the jungle who oppose giving their lands to large companies, saying that this way of thinking is: “a taboo of ideologies overcome by laziness, by sloth or the law of the gardener’s dog that states: If I don’t get to do it, no one can.”

2. The Newspaper “Correo” 23 April 2009: Published an article: “What skill! Urge childish for Congresswoman Supa” showing a photo with Congresswoman Hilaria Supa writing in a notebook, with her own hand, which contained grammar and syntax errors. That is nonetheless perfectly comprehensible since the Congresswoman is Quechua and her maternal languages is not Spanish. This article provoked a rebuke from Congress, declaring that it had a discriminatory attitude. 

3. Television Program “Mesa de Noche” of Plus TV (Channel 6): 21 May 2009, the producers of the program commented about the visit of Ayacuchana actress – Quechua-speaking actress Magaly Solier at the Cannes Film Festival: 

· “What is she doing over there?”

· The other answers: “She’s selling sweaters.”

· The third agrees: “She’s selling chuño
.”

4. 5 June 2009:

President Alán García Pérez affirms the following about Indigenous Amazonian peoples that protested legislative decrees:

“Those people are not first class citizens. What can 400,000 natives say to 28,000,000 Peruvians: you don’t have the right to come here? No Way! This is a serious error. Whoever thinks that way wants to lead us back to irrationality and primitive times.” 

Regarding these emblematic cases, it is important to emphasize none of these media personalities have been punished for what happened, much less the President of the Republic. 

Recommendations

We ask that the CERD recommend the following to the Peruvian state:

1. Disseminate and promote reflection and analysis of conventions, treaties and other international instruments relevant to women and Indigenous peoples in their right to freedom from discrimination, as well as Country Reports and recommendations made by the Committee. 
2. Develop communication strategies to inform and sensitize government, public officials - especially judges and public servants, civil society and Indigenous organizations - with respect to information regarding human rights and rights against discrimination, by producing this information in common versions in various Indigenous languages and disseminating information through local radio and other traditional communication.  
3. Implement mechanisms to ensure full participation of Indigenous peoples, in particular Indigenous women, in processes that directly or indirectly affect them, including extractive industries in Indigenous lands, mining and petroleum extraction. 

4. Implement mechanisms that ensure the application of the Principle of Free, Prior and Informed Consent of Indigenous peoples, especially Indigenous women, in processes that directly or indirectly affect them, including large development initiatives, social programs and measures that promote gender equality. 

5. Work for the recognition of interculturality as a right for Indigenous and non-Indigenous peoples and as a tool for the construction of a new concept of participation and social inclusion. 
 Thus, contributing to the effecting design and implementation of public policies that exercise the right to access and use of health services, education and justice, among other key aspects for the development of women and Indigenous peoples. 

6. Promote participation through consultations with women and Indigenous peoples in development processes and the establishment of systems of statistical indicators and disaggregation based on ethnicity. 

7. Pay special attention to Indigenous peoples in vulnerable situations, such as displaces peoples, widows, border communities, women house-workers, children and Indigenous youth, the elderly, voluntarily isolated communities and communities in the context of armed conflict.
8. Revise the national legislation with the participation and consultation of Indigenous peoples’ organizations, promoting the implementation of legislative reforms to punish acts of discrimination, including the implementation of mechanisms to facilitate the process of redress and remedy. 

9. Promote the establishment of government institutions responsible for the prevention and elimination of racial discrimination that has an adequate budget and institutional capacity, including appropriate mechanism to ensure participation and consultation of Indigenous peoples and women and peoples of African descent. 

10. Recommend to organisms that have job positions to encourage and facilitate access for Indigenous women to their programs with full scholarship without restriction as to age, marital status, number of children or other obstacles. 

11. Promote, with the participation of women and Indigenous peoples, spaces for analysis and revision of scholarly texts in order to avoid the reinforcement of racial stereotypes in these texts. 

Lima – Perú, July 2009








































ORGANIZACIONES INTEGRANTES











FEROCAFENOP


Federación de Rondas Campesinas Femeninas


 de la Región Nor Oriental del Marañón del Perú 


FECONACA


Federación de Nativas Campa Ashaninka


CECONSEC


Central de Comunidades Nativas de Selva Central


FECONAYA


Federación de Comunidades Nativas Yaneshas


CCP - Nacional


Confederación Campesina del Perú


COMI


Central de la Organización de Mujeres de Ilave


ADEMUC


Asociación  Departamental  de 


Mujeres  Campesinas de Puno


AMUAME


Asociación de Mujeres de la Provincia de 


Ayaviri Melgar


CAMACANI


Asociación Multisectorial de Artesanas


CAH  


Consejo Aguaruna y Huambisa


FEDECMA


Federación Departamental de Clubes de 


Madres de Ayacucho


Red de jóvenes Ñoqanchiq


Red de Comunicadores 


Quechuas  de Ayacucho


FEMUI LA MAR


Federación de Mujeres Indígenas de la Mar


FADA


Federación Agraria del Departamento de


 Ayacucho


FEMU LUCANAS


Federación de Mujeres de Lucanas 


 Asociación de Migrantes Quechua 


Jatary Ayllu, Zonal Valle del Mantaro


FEMCA


 Federación de Mujeres Campesinas de Anta 


FARTAC


Federación Agraria Revolucionaria 


Túpac  Amaru  del  Cusco


FAD


Federación Aguaruna Domingusa


FECONARIN


Federación de comunidades Nativas del Rio Nieva


FENACOCA


Federación de Comunidades Cacataibos


FENACU


Federación de Comunidades Nativas Cocama


UCSICEP


Asociación Indígena para el Desarrollo 


de Nuestros Pueblos


CONDECOREP - Nacional


Coordinadora Nacional de Desplazados de 


Comunidades en Reconstrucción del Perú


ASMUC


Asociación de Mujeres Campesinas de la 


Cuenca de Vilca


OIRA


Organización Indígena Regional de Atalaya 


FEDEMUSHAAL


Federación de Mujeres Shaui de Alto 


Amazonas Loreto


FENAMAD


Federación Nativa del Río Madre de 


Dios y Afluentes


CHIRAPAQ  - Nacional 











Fundadoras del Enlace Continental de Mujeres Indígenas de las Américas y  del  Foro Internacional de Mujeres Indígenas - FIMI
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� Produced by Paola Ticona Cano for CHIRAPAQ, Centro de Culturas Indígenas del Perú. 


� CHIRAPAQ - Centro de Culturas Indígenas del Perú, is an Indigenous organization that for more than 20 years has organized activities for the rights of women and Indigenous peoples, with an emphasis on the right to life free from discrimination, to Guild a country that is more inclusive, pluralistic, intercultural and equitable. 





� This network is composed of Indigenous women’s and mixed Indigenous organizations including: FEROCAFENO, FECONACA, CECONSEC, FECONAYA, CCP – Nacional, COMI, ADEMUC, AMUAME, Asociación de Mujeres de la Provincia de Ayaviri Melgar, CAMACANI, CAH, FEDECMA, Red de jóvenes Ñoqanchiq, Red de Comunicadores, Quechuas  de Ayacucho, FEMUI LA MAR, FADA, FEMU LUCANA, Asociación de Migrantes Quechua, Jatary Ayllu, Zonal Valle del Mantaro, FEMCA, FARTAC, FAD, FECONARIN, FENACOCA, FENACU, UCSICEP, CONDECOREP – Nacional, ASMUC, OIRA, FEDEMUSHAAL, FENAMAD, CHIRAPAQ. 





� Translation: “The Syndrome of the Gardener’s Dog”


� Dehydrated potatoes widely used in Andean gastronomy. 


� “Social inclusion” has been one of the issues that the current government, in a recent speech during Patriotic Festivals, addressed the president, together with the strengthening of democratic order. This marks the last year of service and commitment to improve public policies. 
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