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|. EXECUTIVE SUMMARY

The principal purpose of this Shadow Report (“thead®w Report” or “this Shadow
Report”) is to give an alternative view about thketiss of thdnternational Convention on the
Elimination of All Forms of Racial DiscriminatioghCERD) (hereinafter “the Convention” or
“ICERD”) in Namibia (hereinafter “the country” oittfe State Party”) and thereby facilitate
the understanding and effective consideration by #upervisoryCommittee on the
Elimination of Racial Discrimination (CERD}hereinafter “CERD” or “the Committee”) of
the 8" to 12" Periodic Report of the State Party (i.e. CERD/NA®Mdated July 17 2007
hereinafter “the present State Party Report” or “Btate Party Report”) regarding the

aforesaid status.

Substantial consideration is being had as to whethaot and or how the State Party has or
has not complied with its obligations under the stabtive provisions of the Convention.
Special reference is being made as to whether dr afiothe domestic legislative,
administrative and other measures, which the Ratéy has so far adopted, are compliant
with the provisions of the Convention: that is tay swvhether or not such measures are
effective and appropriate and whether they wereptmdb without delay as contemplated

under Article 2 of the Convention.

Specifically, this Shadow Report examines whethenai and or to what extent the State
Party has heeded the observations made by the G&®Brts on August 13 199@nd
whether or not or to what extent the State Parsydoemplied with all the 8 Suggestions and
Recommendations of CERD as contained in the latt€bncluding Observatiohsof
September 27 1996.

This Shadow Report prioritizes certain issues whielmote non-compliance by the State
Party with both the substantive and procedural igrons of the Convention. These are

1Summary Record of the 1169™ meeting: Namibia, Venezuela 06/11/96 (CERD/SR.1169 (Summary Record))
during the 49" Session
2Concluding Observations of the Committee on the Elimination of Racial Discrimination: Namibia, 27/09/96



legislative, judicial, administrative or other meess which the State Party has or has not
taken to give effect to the provisions of espegiditicle 2, read with Article 5, of the
Convention as well as Article 9(1) regarding thecstess of the procedural compliance by
the State Party with its reporting obligations unithe Convention.

Constant and conscious attention will be paid tcial discrimination” as defined under

Article 1 of the Convention. This Shadow Reportkset® demonstrate that the State Party is
in serious material (i.e. substantive and procdyllm@ach of most of its obligations under

the Convention. In backing up its argument hertia, Author of this Shadow Report relies

on the facts and figures obtained from various srincluding legal, opinion and other

reports regarding the state of racial discrimingtioacism, xenophobia and related

intolerance in the State Party.

In the final analysis, this Shadow Report also amst suggestions and recommendations
directed to both CERD and the State Party on thes\aad means of effective compliance by
the State Party with the provisions of the Convantind other treaties applicable in the State

Party.

II. INTRODUCTION

1. The Author of this Shadow Report (vide Chapterin¥fa, for further particulars)
(hereinafter “the Author hereof”) is a private watal human rights monitoring and
advocacy organization, with one head office in tapital city and six additional
human rights monitoring and advocacy offices. Thaf§ees are strategically located
in the rural and remote areas of the country. Thiwhere human rights abuses are
prevalent. This is also where traditional customd practices are more pronounced
and where inequities and inequalities are morersetf&n in the urban aredpso
facto the Author hereof claims to have first-hand andcpcal knowledge of the
situation regarding racial discrimination as definkoth under Article 1 of the
Convention as well as racism, racial discriminatiotenophobia and related

intolerance as envisaged in tBeclaration and Programme of Acticof the 2001



A.

World Conference against Racism, Racial DiscrimamgtXenophobia and Related

Intolerance.

This Shadow Report has been prepared in accordgtit®oth the recommendations
contained in theManual on Human Rights Reporting under Six Majdetnational
Human Rights Instrumeriteind the Proposed Harmonized Common Guidelines on

Reporting to the International Human Rights Tredbnitoring Bodies'

The attention of CERD is also drawn to the varitagnotes and other explanatory

back-up sources and references informing this Shaieport.

SUBSTANTIVE SUBMISSION

The thrust of this Shadow Report is to demonstidigt the State Party is
substantively and procedurally in serious breach itef obligations under the
Convention, when and if the following legislatiyadicial, administrative and other

measures or non-measures it has adopted or hasloytied were taken as a pointer:

GENERAL INFORMATION

The Author hereof has examined aipdo factq is fairly familiar with the contents of
the State Party Report. Save when and where theacprappears from this context,
the Author hereof generally concurs with the avertsi€ontained in paragraphs 6 to
395 of the State Party Report.

%The Reporting Process”, Manual on Human Rights Reporting under Six Major International Human Rights
Instruments, United Nations, New York, 1991, p.127-142
*United Nations documents HRI/MC/2005/3 of June 1 2005 and HRI/MC/2005/6 of June 8 2005



Article 1. Compliance

6. The Author hereof is of the opinion that, notwitreding the provisions of Article
144 of the Namibian Constitution, the Conventiom@ self-executingex proprio
vigore Hence, the State Party is legally bound to incmafe the provisions of the
Convention into its domestic legal order by takieffective legislative, judicial,
administrative or other measures to give effedhoConvention. The Author hereof
notes with concern that paragraphs 6 to 16 of tiaeSParty Report fail to briefly
describe, as required, the policy of prohibitingl @nadicating racial discrimination in
all its forms and manifestations as well as theegalnegal framework within which
racial discrimination, as defined in Article 1(1f) the Convention, is prohibited and

eliminated.

7. Similarly, contrary to the guidelines for reportinidpe State Party Report fails to
briefly inform CERD about the policies and legahrfrework within which the
recognition, enjoyment or exercise, on an equalifgp of human rights and
fundamental freedoms in the civil, cultural, ecomgnenvironmental, political and
social or any other field of public life are proradtand protected in the State Party.

8. Equally, the State Party has failed to indicate,reguired, whether or not the
provisions of the Convention can be invoked befared directly enforced by, the
Courts of the State Party and or whether or not quovisions have first to be
incorporated by way of the enactment of effectivendstic laws seeing that the State

Party is a dualist country.

9. The Author hereof welcomes the fact that, in teohparagraphs 9 through 16, the
State Party attempts to provide CERD with relevafdrmation, as required, under
General Recommendation IV on the demographic makefuhe population of the
State Party. However, the State Party has demdhgtialed to briefly describe the
effective legislative, judicial, administrative other measures it has adopted to give



effect to the provisions of especially Article Bet non-derogable principle of
equality and non-discrimination--of the Conventidn. particular, this failure is
exposed by the chronic presence of gross ineqemldnd inequities as well as the
seemingly unbridgeable disparities in the incomsdritiution among the population
of the State Partyinter alia a high Gini-coefficient of between 6.nd 0.7 and a
low human development index ranking of 12Beipso factoproof of the aforesaid

failure.

10.  Moreover, this impermissible socio-economic scherhéhings goes straight to the
heart of the universal principle of equality befohe law and non-discrimination as
consecrated in Articles 10 and 5 of the NamibiamsZitcution and the Convention,
respectively. It also runs counter to tteson d’etre of the Republic of Namibia,
which is to secure to all its citizens justice (uttng natural and socio-economic

justice), liberty, equality and fraternify.
Absence of Statistical Indicia

11. The Author hereof is also concerned that the in&drom that the State Party has
provided CERD with on the demographic compositibthe population of the State
Party is stone silent about the economic, socidldemographic indicators, including
vital statistics illustrating the conditions of tbemmunities referred to in paragraphs
9 to 16 of the State Party Report. There is alsanfmrmation in the State Party
Report on the conditions of special minority andnewable groups, such as sexual
minorities, migrant workers, refugees and integndlsplaced persons. As a matter of
fact, the Author hereof expresses concern thaSthte Party has apparently not yet
found it imperative to ratify the International Gamtion on the Protection of the

Rights of All Migrant Workers and Members of ThEamilies.

W ealth distribution remains skewed”, New Era online, Tuesday, February 19 2008

®Introduction”, Minorities in Independent Namibia, Minority Rights Group International, 2002, p.5

"“HIV-AIDS weighs down on development index”, New Era online, Friday, November 30 2007

8preambular paragraph 5(5) of the Namibian Constitution, which reads: “Whereas we the people of Namibia [...]
have resolved to constitute the Republic of Namibia as a sovereign, secular, democratic and unitary State
securing to all our citizens justice, liberty, equality and fraternity”



12.

13.

13.1.

13.2.

While generally concurring with the descriptive tetaents on thede jure
constitutional, political and legal structures &s paragraphs 17 to 27 of the State
Party Report, the Author hereof is also concerngdhle failure of the State Party
Report to explain the subtle threats to tleefactoseparation of powers between the

legislative, executive and judicial organs of that&

Hence, with specific reference to paragraphs 1Qr627 of the State Party Report,
the Author hereof wishes to make the following atagons:

The de factoseparation of powers between the Legislative axective organs of
the State is non-existent in the State Party. k2 (2) of the Namibian Constitution
stipulates that the Executive Branch is responsibléhe Legislative Branch (i.e.
Parliament), while Article 41 of the said Consiibat on Ministerial Accountability
provides that all Cabinet Ministers are accountablihe President and to Parliament.
Furthermore, in terms of Article 44 of the said &uition, the legislative power of
the State is vested in Parliament, while accordmdirticle 45, read with Article
74(4) (b), of the Constitution, Members of Parlianhéshall be representative of all
the people and shall, in the performance of theired, be guided by the objectives of
this Constitution, by the public interest and bgitttonscience”.

However, in terms of Article 35 of the Constitutjaghe Executive Branch consists of
the President, the Prime Minister and such othemidéers as the President may
appoint from Members of Parliament. This then metdnas de facto,Members of
Parliament and Cabinet Ministers are in most casesand the same. Moreover, in
terms of Article 48, read with Article 70(2), of @hConstitution, a Member of
Parliament, with immediate effect, vacates his er $eatinter alia if the political
party which nominated him or her to Parliament dadies him or her as a member
of such party.

10



13.3.

It must, furthermore, be pointed out that the pmegearliament (i.e. from 2005 to
2010) consists of members, many of who have besgleshandedly appointed by
former President Sam NujomaNujoma is referred to in paragraph 21 of the State
Party Report. Much of this appointment took plat®©ctober 2004 shortly before the
general and presidential elections and shortly reefblujoma’s successor and
incumbent President His Excellency Lucas Hifikepaifohamba took officE. As a
result, the current Parliament is predominantly enagp of Cabinet Ministers and
praise singer3 as well as die-hard and conservative supportefsrafer President

Nujoma®?

Rule by Party Manifesto

13.4.

The Author hereof also wishes to point out in refiee to paragraph 17 and 18 of the
State Party Report, that althoudle jure the Government of the State Party was
formed in terms of the Namibian Constitution, whiwhs unanimously adopted by

the Constituent Assembly on February 9 1990, irctpra the State Party is governed

in accordance with the 2004 Election Manifestohef incumbent Swapo Party.

%At the President's pleasure”, The Namibian online, Monday, October 4 2004; “Crunch time for Swapo”, The
Namibian online, Friday, October 1 2004; “Nujoma pulls ‘bogus’ rabbit out of the hat”, The Namibian online,
Monday, October 4 2004; “Changes in Swapo ‘a defining moment™, The Namibian online, Tuesday, October 5
2004

There is widespread belief in the State Party that incumbent President Lucas Pohamba is not his own man and
that he is a puppet of former President Sam Nujoma. However, addressing a burial ceremony at Eenhana on
August 26 2007 President Pohamba denied being a puppet of Nujoma saying: “I know there are some people
who are saying that | am a puppet of Nujoma. | want to tell you that | was not, am not and will never be a puppet
of anybody” (see also “President warns of ‘havoc' as heroes laid to rest at Eenhana”, The Namibian online,
Tuesday, August 28 2007, http://www.namibian.com.na/)

11“Ulenga sick of Swapo ‘praise songs’, The Namibian online, Monday, April 10 2006

12 «pt the President’s pleasure”, The Namibian online, Monday, October 4 2004; “Crunch time for Swapo”, The
Namibian online, Friday, October 1 2004; “Nujoma pulls ‘bogus’ rabbit out of the hat”, The Namibian online,
Monday, October 4 2004; “Changes in Swapo ‘a defining moment™”, The Namibian online, Tuesday, October 5
2004

13senior Justice employees urged to master the Swapo Manifesto”, The Namibian online, Monday, January 30
2006; “Is Swapo Manifesto The Only Way?”, The Namibian online, Tuesday, July 19 2005; “Swapo loyalty
‘crucial for to posts™, The Namibian online, Wednesday, September 10 2003

11



Threats to Judicial Independence

13.5.

13.6.

As for the judiciary and with specific reference garagraph 25 of the State Party
Report, the Author hereof wishes to note that imsgeof preambular paragraph 3 and
Articles 12, 78(2) and 78(3), read with Articles, &3, 85, 86, 87, 88 and 89, of the
Namibian Constitution, the judiciary should be fee®l independent and be separated
from the Legislative and Executive Organs of that&Party. However, the Author
hereof notes with great concern the fact thatracyice, there are very serious subtle
threats to judicial independence in the State Parfihese threats, among other
things, range from the actual appointment of Jadgehe High and Supreme Courts
to Magistrates and judicial officers at the tramh@al authority levels; the composition
of the Judicial Service Commissioh;ithe absence of transparency and rules of
procedure regarding the manner Judges of the High Qupreme Courts are
appointed® the practice of appointing actiigjudges;and the politically charged
manner and fashion in which the curfémrosecutor-General has been appointed as
well asthe systematic erosibhof the institutional independence of the Officethud

Ombudsman.

With regard to paragraph 27 of the State Party Refiee Author hereof also wishes
to point out that the Council of Traditional Leasl€CTL) is also not institutionally

%Concern over Judicial Independence & Integrity”, Press Release, NSHR, July 22 2004

*The Judicial Service Commission is illegally constituted and is dominated by members who have been directly
appointed by either the President and or the Minister of Justice. Please also refer to “Composition of Judicial
Service Commission” in the subsequent sections of this Shadow Report

®The Author hereof is strongly of the opinion that the appointment of both the current Judge President of the
High Court of Namibia and Chief Justice of Namibia was a politically motivated exercise based on the non-
existent “policy of national reconciliation” and the ill-conceived policy of affirmative action. Accordingly, such
appointments have been carried out unlawfully in accordance with the State Party’s nonetheless non-existent law
on affirmative action to make provisions for such an appointment. Moreover, the Judiciary and or the Judicial
Service Commission are not and cannot be defined as “employers” nor can judges be defined as “employees”
as contemplated in either the Labor Act 1992 (Act no 2 of 1992); the Labor Act 2007 (Act no 11of 2007) and in
the Affirmative Action (Employment) Act 1998 (Act 29 of 1998)

«Concern over Judicial Independence & Integrity”, Press Release, NSHR, July 22 2004

8«Concern over Judicial Independence & Integrity”, Press Release, NSHR, July 22 2004

1%GRN Undermines Office of Ombudsman: Right to a Fair Public Trial”, Namibia Human Rights Report 2004,
August 2004

12



independent of the Executive Branch. In a one-damfifi party State, CTL is
dominated by traditional leaders that are perceimedsubserviefit to especially
former President Dr. Sam Nujoma, while most of tiaglitional leaders that did not
politically support the ruling Swapo Party have me&en recognized by the State
Party?? After seven (7) years of attempting to exhaust dsiimeemedies had failed,
more than 40 unrecognized traditional leaders,oblthem members of minority
national groups, have now threatened to petitienlthited Nations and international
human rights organizations. Addressing a mediaerente in Windhoek on March
11 2008, now late Herero Chief John Tjikuua said:

“How long are they considering now? It is sevenrged his is violation of
the rights of communities. We are marginalized by @avn Government, we
have suffered enough under the German and SouitaAfgovernments [...]
We have explored all avenues of Government andareleft with one option
only and that is to appeal to the United Nationgl anternational human

rights organizations™?

14.  Similarly, the basic rights of certain traditior@@mmunities--such as the Rehoboth

Baster$® and the Kwé San (i.e. Bushman) community of Western Caprivivel as

Dustate capture: The One Dominant Party System”, Namibia: Disputed Elections 2004: Monitoring National &
Presidential Elections, December 15 2004, p.42-50

L Most of the recognized traditional leaders have publicly called for a Fourth Term of office for Nujoma.
22“Unrecognized traditional authorities ‘a major headache for Government™, The Namibian online, Monday,
September 27 2004; “Chiefs threaten to challenge legality of some land boards”, The Namibian online,
Wednesday, July 12 2003; “Herero chief wants federal system”, The Namibian online, Friday, August 15 2003
and “Freedom from Discrimination: Non-recognition of Certain Traditional Leaders” Namibia: Human Rights
Report 2003, August 11 2003, p. 76

Z«Herero chiefs launch international appeal”, The Namibian online, Wednesday, March 12 2008

*This distinct racial minority group also known as mixed race group arrived in Namibia between 1868 and 1870
following systematic abuses of human rights and other oppressive practices in the Cape Colony of South Africa.
They bought land which they then called Rehoboth from another distinct traditional group (i.e. the Nama) and on
which to enjoy, practice, profess, maintain and promote their culture, language, customs, tradition or religion as
contemplated in terms in terms of Articles 19 and 66, read with Articles 10, 22, 24(3) and 146(2)(b), of the
Namibian Constitution. However, the State Party denies the Reboboth Basters the right to have their own
traditional authority under the pretext that the Baster people do not own any lands in the State Party and that ‘a
chief without land is not a chief.

The State Party denies the Kwe San community of Western Caprivi the right to form and maintain their
traditional authority in basically the same fashion as the Reboboth Basters

13



the OvazemBd people of Ruacana, to mention but a few--to haweir town
traditional authoritiesjnter alia, in order to promote and practice their cultures,
customs and traditions are denied by the Statg.Part

Lack of Accountability

15. The Author hereof points out that several histdyisacial, cultural and political
factors have made it possible for the existenced# factosituation in the State Party
where the majority, as the case may be, rules wittite consent of the minority, as
the case may be, and where the ruling Swapo Paiyyaites the provisions of the
Namibian Constitution when and where this suitsmth&his state of affairs is
complicated by inter alia, the absence of thde factoseparation of powers, the
capture and control by the ruling Swapo Party afi@&aent, the mechanical, token,
perfunctory or haphazard implementation of the Naam Constitution and a culture
of entitlement plus lack accountability on the pafrespecially the Executive Branch
as well as by the attitude, on the part of thengibwapo Party, that ‘if you are not
with us, you are against us’.

Unclear Status of International Law

16. It is also regrettable to note that the State P&w#port fails to unambiguously
indicate whether or not aggrieved persons can tir@cvoke the provisions of the
Convention before the Courts. Due to the provisiohsArticle 1(6), read with
Articles 30 and 32(1), of the Namibian Constitutiomhich says that the said
Constitution is the supreme law of the State Paitig not clear whether or not the
provisions of the Convention can directly be invbkeefore the Courts in the State

Party. This is in spite of the provisions of Arécl44 of the said Constitution, which
stipulates:

®This situation affecting the Ovazemba traditional community is practically the same as in the case of the
Rehoboth Basters and the Kwe San people of Western Caprivi

14



17.

18.

“Unless otherwise provided by this Constitution Act of Parliament, the
general rules of public international law and intational agreements
binding upon Namibia under this Constitution shiaé part of the law of

Namibia”.

State Party spokespersons want to make one behavevia Article 144 of the said
Constitution, international law is automaticallydadirectly invokeable before, and

enforceable by, the Courts.

However, it appears from the above quote that teeegnl rules of public

international law are only part of the law of Namibin the absence of the
constitutional and or statutory provisions ovenglithem. Since, in terms of Article
1(6) of the aforesaid Constitution, the said Cdustin is hierarchically superior to
any other law, it appears that the provisions @ @onvention and those of many
other similar international human rights instrunseapplicable in the State Party
should first be incorporated in order to make therokeable before, and directly

enforceable by, the Courts.

Selective Incorporation of International Treaties

19.

In 2003 the State Party incorporated the four Gar@gnventions of 1949 and the
1977 Protocols Additional thereto into domestic.ldis seems to suggest that many
international treaties should first be incorporait@® domestic law in order to make
them invokeable by the Courts of the State Panty.the case of the Geneva
Conventions of 1949 and the 1977 Protocols Add#idnereto into domestic law, the

incorporation instrument reads:

15



20.

21.

22.

“to give effect to certain Conventions done at &enon 12 August 1939 and
to certain Protocols additional to those Convensiaipbne at Geneva on 10

June 1977; and to provide for matters incidentaréto”.’

After all, the term “to take effective administradi legislative, judicial and other
measures to give effect to the provisions of then@ation” ipso factosuggests
strongly that ICERD, like the Geneva Conventionsl®49, is not a self-executing
treatyex proprio vigore Hence, domestication is the rule rather tharettoeption.

Therefore, the Author hereof fully concurs with tlsentiments expressed by
University of Namibia (UNAM) Faculty of Law Lectureand Researcher Francois-
Xavier Bangamwabo who wrote on the domesticatiomtdrnational and regional
human rights instruments in the State Party’'s |dgahework. Bangamwabanter

alia observed:

“As regards the domestication and implementatibthe Rome Statute by the
Namibian government, the author of this researamoisaware of any legal or
administrative measures put in place by Namibidnw# obligations as spelt
out in the said Statute®

The above quote therefore also seems to suggesghtrthat, with the exception of
perhaps the two International Covenants on HumaghtRj which might be self-
executing due to the fact that they are directbpmporated into Chapters 3 and 11 of
the Namibian Constitution, any other internatiomaman rights treaties might first be
incorporated before its provisions can be directiyokeable before the Courts of the

State Party.

2lsGovernment Notice no. 3109”, Government Gazette of the Republic of Namibia, December 18 2003,p.2
BuThe implementation of international and regional human rights instruments in the Namibian legal framework”,
Human Rights and the Rule of Law in Namibia, Konrad- Adenauer-Stiftung, MacMillan Namibia, 2008, p.165-

186

16



23. It ought to be recalled that during its considemraif the State Party Report under the
Convention against Torture (CAT) on May 6 1997, tiM Committee against
Torture (CAT) has similarly expressed concernedt tie State Party has not
integrated, as required by articles 2 (1) and 4o{ihe Convention and, and hi@aso
jure recommended that the State Party. Hence, CAT remorded that the State
Party should enact a law defining the crime ofuatin terms of Article 1 of the said
Convention and should legally integrate this défni into the Namibian substantive
and procedural criminal law systéth.

Silence on Poverty and Disparities Issues

24.  While appreciating the fact that an attempt hasilmeade in paragraphs 9 to 16 of the
present State Party Report to describe the maimicetland demographic
characteristics of the population in the StateyRaine Author expresses concern that
the State Party Report is stone silent on the ptapoof the population living below
the national poverty line, the literacy rates, rality*® rates, and employment and
unemployment rates as well as gender equality nnegmr ethnic and or racial group

in the State Party.

25. The State Party Report is also silent on the alltueconomic and social
characteristics of the State Party and or on th@odable educational and health
facilities as well as access thereto by all ra@#inic or cultural groups. Moreover, it
must be pointed out that during the considerationAogust 13 1996 of the State
Party’s 4" to 7" State Party Reports, CERD expert Luis Valenciarigoez correctly
noted that major disparities persisted in the SRegy in the economic and social
areas and that 5 percent of the population earwed 60 percent of the national

income, whereas 75 percent of the very poor eaongd?7 percent. Furthermore, Mr.

29paragraphs 235 and 241 (CAT/C/SR.293 and 294/Add.1) on May 6 1997 "Concluding observations of the
Committee against Torture: Namibia" 06/05/97. A/52/44,paras.227-252. (Concluding Observations/Comments)
%The maternal and ipso facto the child mortalities rates in the State Party are on the increase as reported in
UNICEF's State of the World Children 2008 plus its Namibian Supplement released on January 28 2008. See
also “Maternal death rate shoots up”, New Era online, January 29 2008
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26.

27.

B.

28.

Rodriguez observed that the socio-economic sitnaiio the State Party was “a
potential source of serious political problems tloe country” and wanted the State

Party to explain to CERD how these problems wenegeandled”

In terms of the 1988 State Parties recommendatiwhish CERD has also endorsed,
it was agreed that, as a general practice, Statée$ashall submit periodic
comprehensive reports on each intervening occasim reports were due as per the
provisions of Article 9(1) of the ConventioHence, the State Party is also deemed by
the Author hereof to be in grave breach of its pdaral obligations under the
Convention for having failed to observe the styittinding provisions of Article 9(1)

to the effect that periodic reports must be suladitit two-year intervals and upon
request by CERB?

Specifically, the Author hereof notes with concénat the State Party has failed to
submit the 8 to 12" State Party Reports on December 11 1997 and tfaol26"
State Party Reports by the year 2696.

LEGISLATIVE, JUDICIAL, ADMINISTRATIVE OR OTHE R MEASURES

Under the Convention the State Party is obligethke effective legislative, judicial,
administrative or other measures to give effecth® following provisions of the

Convention:

31paragraph 25 of the “Summary Record of the 1169"™ meeting: Namibia and Venezuela 06/11/96
gCERD/SR.llGQ (Summary Record)) during the 49"™ Session

%periodic Reports: The Key Issues”, Manual on Human Rights Reporting under Six Major International Human
Rights Instruments, United Nations, New York, 1991, p.141-142

%3The Author hereof also notes with concern that CERD had to hold its 2006 session without the State Party
Report and that CERD had to write a letter to then Namibia’s UN Ambassador Martin Andjaba in which CERD
inter alia advised the State Party to seek outside help in order to able to comply with its ICERD obligations.
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Article 2(1): Prohibition and Eradication of Racial Discrimination

29.

In terms of Article 2(1), read with Articles 5 a®ql), of the Convention, the State
Party is required to inform CERD on the effectiegislative, judicial, administrative
and other measures it has undertaken without deldyby all appropriate means to
give effect to its undertaking not to engage irsactpractices of racial discrimination
against individuals, groups or institutions. In éida, the State Party is expected to
ensure that all public authorities and public tasibns at the national, regional and
local levels act in conformity with the provision$ Article 2(1) of the Convention.
The State Party is also under the obligation, irmse of Article 2(1) of the
Convention, to produce information on the ways ar@hns by which the State Party
is complying with its obligation of condemning rakcidiscrimination, of pursuing
policies of prohibiting and eradicating all form$ i@cial discrimination, racism,

xenophobia and related intolerance, and of prorgatiterracial understanding.

Ineffective Affirmative Measures

30.

Nonetheless, the Author hereof is of the opinioat,trsave merely citing the
constitutional principles (i.e. Article 23(1) ofdhConstitution) and the ineffective
Racial Discrimination Prohibition Act 1991 (Act 2&f 1991) as amended by the
Racial Discrimination Prohibition Amendment Act B9Act of 26 of 1998), in

paragraphs 28 to 45 the State Party Report does cmter any other effective
measures the State Party has taken in the leggslatidicial, administrative or other
measures domain with the objective of abiding Isyabligations as contained in
Article 2(1) of the Convention. This includes rewvieg, amending, rescinding or
nullifying any laws and regulations which have the effectre&iing or perpetuating

racial discrimination wherever it exists.
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31. The Author hereof also expresses serious conceen the fact that neither the
principal act, the Racial Discrimination Prohibitiéd\ct 1991 (Act 26 of 1991) nor its
amendment, the Racial Discrimination Prohibition éaxdment Act 1998 (Act of 26
of 1998) incorporate the definition of “racial dignination” as contained and
envisaged in Article 1(1) of the Convention. As attar of fact, none of the

purported Acts of Parliament enacted by the Stateynakes reference to ICERD.

32. In addition, the presence of so many out-of-datéusts from the previous apartheid
dispensation igpso factoproof that the State Party has failed to complyhwis

obligations under Article 2(1) of the Convention.

Through its Concluding Observations of Septembefl 296, regarding the previous
State Party Report, CERD noted that “the State yRarefforts towards full
enforcement of the principles and provisions emstriin the Convention have been
seriously hampered by continuing resort to a numbér out-of-date [...]
discriminatory laws of the former Governmeft"CERD expressed concern “at the
subsistence of out-of-date and discriminatory lamsg the persistence of practices

inherited from the apartheid regim&".

The Committee also recommended that the State Rakiy urgent measures to
eliminate all remaining discriminatory laws and girees and encouraged the State
Party “to strengthen measures taken to fostertareuthat effectively protects human
rights by disseminating as widely as possible imfation on the international human
rights instruments to which it is party and on thecome of the consideration of the
present report, among the authorities responsible tfie enforcement of the

Convention's provisions, as well as among the gmperblic” >

34paragraph 6 of the Concluding Observations of the Committee on the Elimination of Racial Discrimination:
Namibia of September 27 1996
35paragraph 11 of the Concluding Observations of the Committee on the Elimination of Racial Discrimination:
Namibia of September 27 1996
36paragraph 18 of the Concluding Observations of the Committee on the Elimination of Racial Discrimination:
Namibia of September 27 1996
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White Racism

35.

36.

Referring to paragraphs 28 to 45 of the State PReyport, the Author hereof
respectfully submits that the State Party Repoits féo provide CERD with
information on the effective, if any, measures wihilce State Party has taken to give
effect to its undertaking to prohibit and, by alppaopriate means, including
legislation, to bring an end to racism, racial distation, xenophobia and related

intolerance coming from any individuals, groupoayanizations.

For example, subtle practice of racial discrimioafiracism, sexism and general
discrimination targetingion-whites, women and persons with disability esbgcin

the white-dominated private sector remained prenaie the State Parfyf. The

Author hereof continues to be preoccupied with high incidence of racism and
racial discrimination, which is prevalent in espgdlgi the white-dominated private
sector in the country. On April 29 2008 a racistiterlemployer had to dismiss his
black employees after they demanded work unifoffine employer reportedly told

his employees that:

“You don’t need uniforms, you're black. God gave ymiforms already?®

Black Discrimination and Reverse Racism

37.

There is also widespread perception among memlbarsnority ethnic groups that
the State Party is using the provisions of Art282) of the Namibian Constitution
to “justify” discrimination in reversg against whites and members of other ethnic
minority groups in the State Party in respect afegs to the public service. The use
of ill-defined terms, such as “designated group&bjack” and “previously

disadvantaged groups” in the Affirmative Action (Rlmyment) Act 1998 (Act 29 of

¥"«Racism: Divided we fall” and “Response from Engen”, Insight Namibia Magazine, June 2008, p.9-10
BeAbusive employer fires workers”, Namibian Sun, July 10 2008, p.4
$%Discrimination in reverse”, J.W.F Pretorius, Chairman of Monitor Action Group, June 24 2008
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38.

39.

40.

1998), without any definition, are interpreted e tState Party to mean only those
Oshiwambo-speaking people who are politically efféd to the ruling Swapo Party.

For example, on January 17 2003, Evangelical Lath&hurch in the Republic of
Namibia (ELCRN) Bishop Zephania Kameeta spoke tnaingly against corruption
and tribalism, which he says are making a mockérthe ideals of "our heroeé®.

Leaders from various ethnic minority groups, susheshnic Herero, Nama and
Kavango groups, have equally and openly accuse&tdte Party of socio-economic

marginalization and exclusion.

On August 6 2003, ethnic Herero Paramount ChiefildaeRiruako accused the State
Party of marginalizing minority groups in the coyntind demanded federalisth.

Paramount Chief Riruako said his people's desirbawe their own national state
should not be likened to “1998 Caprivi secessiofjidmt as means to give minority
groups an equal opportunity to participate in theeywhey are ruled. Riruako also
charged that the current unitary Namibian state faddd over the last 13 years of
independence because it only benefits the "majaribe” which controls all State

resources. Riruako further charged that, for ongetioa job in the public sector, the
person must first be Oshiwambo-speaking and segomdist be a Swapo Party

member*?

Also, on July 25 2006, a group of Nama-speakingdezds staged a peaceful
demonstration to protest against high unemploymemd poverty in the Karas
Region. They charged that residents of the saibmethave become the poorest,
despite the abundant natural resources the regibestowed with”. The group also
accused the State Party of political corruption drsgrimination saying the Nama-
speaking people was overlooked in the public servighile only Oshiwambo-

speaking people secured positions in regional gwaent structures. Furthermore,

“uGraft, tribalism betray ideals of the struggle — Kameeta”, The Namibian online, Monday, January 20 2003
4leHerero chief wants federal system”, The Namibian online, Friday, August 15 2003
“Herero Leaders Accuse GRN”, Namibian Human Rights Report 2004, August 2004, p.91
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4].

the protesters also expressed disappointment abeutack of tertiary education
institutions in the Karas Region. They argued thast of their children hailed from
poor backgrounds and could not afford to traveewlsere for studies. They also
charged that development projects had come to mpthith most companies closing

their doors before lon%’

Furthermore, in a strongly-worded letter addredsethen Namibian President Sam
Nujoma in mid-January 2003, five (5) ethnic Kavamgalitional leaders demanded a
guota of jobs in Government for their subjects égqodhe region's “overwhelming”

support for Swapo Parf}‘}.

Existence of Ethnically Based Political Parties

42.

43.

Nor does the State Party Report indicate the éfieecheasures it has taken to give
effect to its obligation under Article 2 (1) of th@onvention to encourage the
formation of integrationist multi-racial organizatis and movements and other means
of removing barriers between racial groups as aglto discourage anything which

tends to strengthen racial divisions, includingatiand ethnic divisions.

The attention of CERD is drawn to the fact that t@dghe political parties, including
the ruling Swapo Party, comprise members of cedtinic groups. For example, the
Swapo Party predominantly comprises Oshiwambo-spgakeople, while the
Opposition United Democratic Front (UDF), the Naab Unity Democratic
Organization (NUDO), the Monitor Action Group (MAGnd the newly formed

Democratic Party of Namibia (DPftlso comprises predominantly members of the

43“Nama-speaking residents at Keetmanshoop protest”, The Namibian online, Thursday, July 27 2006 and
“Namas Accuse GoN of Discrimination”, Namibia Human Rights Report 2006, October 11 2006, p.181-182
44"Kavango leaders complain of being left out by Govt” , The Namibian online, Thursday, February 13 2003

A new political party known as the Democratic Party of Namibia (DPN) whose leadership comprises entirely
Nama-speaking people was formed in the South of the country. It founders charged that the South has received
very little political attention over the past 18 years of Namibian independence. DPN interim Secretary General
Adam Isaaks said that the South is in fact worse off than before Independence and “that is why we have decided
to register the party”. In particular Isaaks launched a broadside attack against the ruling Swapo Party and its
Government saying they have isolated people from the South.
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44,

Damara, Herero and Afrikaner as well as Nama conitiegnrespectively. These are
also not the opinions of the Author hereof alonBlAM Faculty of Law Researcher
Salome M Chomba also sees it that way. In her rese@port on the status of
ICERD titled The Universality of Human Rights: Challenges forniaa, Ms.
Chomba also makes referenceiriter alia “an undertone of unspoken segregation

between blacks and white?®'.

In light of the above, it is very difficult to seshether when enacting relevant
legislation, the State Party consciously has thention to give effect to the
provisions of the international human rights instamts which it had ratified. It is
therefore submitted that the State Party has deamg httle, if any, to adopt new
legislation to criminalize racism, racial discriration, xenophobia and related
intolerance, as well as to review, amend, repeakind and nullify paraphernalia of
out-of-date discriminatory laws from the former dpaid regime. This igpso facto

proof of the fact that the State Party has deliletyaand or recklessly failed in its
primary obligation of employing all appropriate meaand without delay to adopt
and put into effect a comprehensive national pobéyeliminating racism, racial

discrimination, xenophobia and related intolerange all their forms or

manifestations.

Reluctance to Make Article 14 Declaration

45,

Moreover, the aforementioned failures are commexteuwith the State Party’s
reluctance to make a declaration under Article flthe Convention that it recognizes
the competence of CERD to receive and considetigregifrom individuals or groups
within the jurisdiction of the State Party claimibg be victims of violations by the
State Party of any of the rights set forth in t@envention. As a matter of fact, the

situations described the preceding paragraphsteitie right of aggrieved persons to

“*S«Convention on the Elimination of All Forms of Racial Discrimination: The Universality of Human Rights:
Challenges for Namibia”, Human Rights and the Rule of Law in Namibia, Konrad-Adenauer-Stiftung, Macmillan
Namibia, 2008, p.189
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46.

effective remedies both domestically and intermatity and this goes straight to

heart of the purposes of Article 6 of the Convemtio

The Author hereof welcomes the admission by theeSParty at the beginning of
paragraph 31 that “Section 18 [of the Racial Disanation Prohibition Act 1991
(Act 26 of 1991), as amended by the Racial Discration Prohibition Amendment
Act 1998 (Act 26 of 1998)] has not been repealedroended and is still applicable
in its original form”. The State Party also adndtt#hat no trial could be instituted
without the written authority from the Prosecutoer@ral. Hence, then, aolle
prosecuidecision by the Prosecutor-General has, in padgrms, also the effect of

perpetuating racial discrimination.

Dereliction of Treaty Obligations

47.

48.

It must, moreover, be emphatically pointed out tha duty to take effective
legislative, judicial, administrative or other masss to give effect to the provisions
of the Convention rests with the State Party andwith individual private citizens.
Hence, the argument by the State Party towarderbeof paragraph 31 that Section
18 of the Racial Discrimination Prohibition Act 1B@Act 26 of 1991), as amended,
“therefore in no way whatsoever limits the rightomplainants who lay complaints
and request criminal prosecutions to be initiateden the Act” is null and voidb
initio. It implies that the Prosecutor-General is atrijpé¢o change his or her mind
and grant the request of each and every complaiwhatwished to initiate private
prosecution. Apparently, this is so even if helwe & of the opinion that there is no

case on which a reasonable Court will convict flegad perpetrator.

Furthermore, the argument by the State Party alqmaragraph 31 that “any person
who has a substantial and peculiar interest inighee [...] may institute a private
prosecution” does not hold water andipso factospecious. The State Party can

hardly abdicate its duty to private citizens anatbrer interest parties. Moreover, in a
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49.

50.

country where poverty is said to be as high aset6ant’of a population of between
1.8 million and 2 million people and where grosesoime disparities are said to be
among the world’s severe&fit would be inconsequential to expect poor pecgleh
as San or Bushmen people, to have the necessayrces to mount a private

prosecution against anyone.

The Author hereof therefore totally disagrees witie conclusions contained in
paragraph 31 of the State Party Report that:

“Section 18 of the Racial Discrimination ProhibiticAct, 1991 therefore in
no way whatsoever limits the rights of complainamte lay complaints and
request criminal prosecutions, to be initiated unithe act”.

Ipso factothe Author hereof concurs fully with the opiniompressed on this subject

by UNAM Faculty of Law Researcher Ms. Salome Chomha observed that:

“In its concluding remarks and observations on ttwnbined report handed
in by Namibia, [CERD] were of the opinion that [8en 18] places a severe
and unusual obstacle in the way of persons wishgnstitute criminal
proceedings. This went against the very issue [6B&RD] was trying to
address in terms of effective and adequate remedieggrieved persons.
Taking into account the number of cases that tres@&utor-General’s office
received for prosecution, it would be impossibldh&wve a matter set on the
roll if only the Prosecutor-General in person couwdtiow for prosecution to
take place. [CERD] concluded that, if section 18raveeleted and a few

changes were made to the [Racial DiscriminationHfodion Act 1991 (Act

47 “Poverty”, Namibia Human Rights Report 2005, August 10 2005, p.49-50
“8 “Gross income disparities”, Namibia Human Rights Report 2005, August 10 2005, p.49-50

26



26 of 1991)], then this statute would be an efiectemedy for all aggrieved

persons and it would comply with the Conventi&h”.

51.  Nor does the Author hereof agree with the viewsaaoed in paragraphs 32 and 152
of the State Party Report in which an attempt iadpenade to blame the “erosion” of
effectiveness of the existing legal remedies inSkede Party on “a series of decisions
in the High and Supreme Courts which tested thestdationality of the 1991 Act
against other provisions of the Constitution, eglgcthose which guaranteed free
speech” and on “the derogation from the non-disicration prohibition” which “is
subject to satisfying the test of being a reasanabktriction as interpreted in

numerous judicial decisions of the High and Supr&uerts”>°

52. In terms of Article 25(1), read with Articles 5,,181(2) and 22, of the Namibian
Constitution, administrative and legislative bodiesd or administrative and
legislative officials are prohibited from makingyalaw or taking any action “which
abolishes or abridges the fundamental rights aeeldivms conferred [by the Bill of
Rights], [because] any law or action in contravemtinereof shall to the extent of the
contravention be invalid [...].” Hence, in the figglace, the State Party’s legislature
should not have adopted legislation and or it sthowlt have retained Sections 18 and
11 of the said Act. It should have reviewed, amendescinded or nullified these
offensive provisions in the Racial DiscriminatiomoRibition Amendment Act 1998
(Act 26 of 1998) as directetlby the aforementioned Courts.

Article 2(2): Condemnation of Racial Discrimination

53. In terms of Articles 1(4) and 2(2) of the Conventidhe State Party is under the
obligation to inform CERD on the special and coteremporary measures it has

“%The universality of human rights: Challenges for Namibia”, Human Rights and Rule of Law in Namibia,
Konrad-Adenauer-Stiftung and the Authors, Macmillan Namibia, 2008, p.192

% paragraphs 32 and 152 of document CERD/NAM/12

*Iparagraph 36 of CERD/NAM/12
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adopted in order to promote and or fulfill racigjuelity among the various groups
within the State Party’s population. In terms oé tfeporting requirements under
Article 9 of the Convention, the attention of th&at® Party reporting should be
focused on the socio-economic and political sibratf such groups. This is so in
order to ensure that the development of such graupgbe social, economic and

cultural arenas takes place on an equal footinly thit of the general population

Marginalization of San

54.

55.

56.

Specific reference is being had to paragraphs Gugh 144 as well as paragraphs
162 to 165 and 284 to 289 of the State Party Repbdre it is claimed that the
“Government of the Republic has over the yearsymdsolicies and implemented
various programmes for the specific improvementhef living standards of persons
from marginalized communities, as part of the ctmsdnally sanctioned measures
to redress past socio-economic imbalances in theilNan society’®? At paragraphs
62 and 66 of the State Party Report, the Statey Radicates that it was providing
CERD with “accurate” information and “an overviewh the “enjoyment of socio-

economic rights affecting marginalized communit@asticularly the San”.

While the Author hereof strongly commends the allbelated initiative taken by
Deputy Prime Minister Dr. Libertine Amathila towar@ddressing the pressing and
urgent needs of especially the San (i.e. Bushmadiyenous minority communities,
the Author hereof also wishes to draw the attendb@ERD to thele factosituation

regarding the San and other marginalized groupiseirState Party.

It is not at all true as claimed in paragraph 28hef State Party Report that the State
Party has “over the years pursued policies andamphted various programmes for
the specific improvement of the living standards pgfrsons from marginalized

communities”.

52 paragraph 28, U.N. document CERD/C/NAM12
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S7.

58.

59.

Firstly, although concurring with the State PargpRBrt at paragraph 75 that the 1991
National Conference on Land Reform and Land Ques&solved to implement the
land rights of especially the San communities, Whieed special protection, no
legislative, judicial, administrative or other maess have so far been taken in order

to give effect to the resolutions of the said Coerfiee.

The statements contained at paragraph 110 of e Barty Report, which, by the
way, contradict the claims made earlier at parage®, that the San Development
Progamme was “introduced” in 2005 by the aforenwevad Dr. Amathila, iSpso
facto smoking-gun proof that, indeed, no legislativaligial, administrative or other
measures have been taken in order to give effetttedaesolutions of the aforesaid
Conference prior to the beginning of 2005. Moregwar stated in paragraph 114 of
the State Party Report, the San Development Progeanly became a reality in
November 2005, following Cabinet Decision no. 2512905/001.

Secondly, the aforementioned Dr. Amathila claimadAoigust 30 2005 that she was
“shocked to discover” that San communities livediemvirtual slavery> Assuming
that Dr. Amathila was not a Minister (and she was)991 and assuming that she did
not attend the aforesaid Land Conference in whighthe way, San representatives
actively participated, in addition to the fact thiéte said Conference enjoyed
widespread and prominent coverage in the media, Abthor hereof finds it
extremely difficult if not impossible to believe ahDr. Amathila’s expression of
shock was genuine. Moreover, it was against thekdpr@und that the Author hereof
on September 4 2005 urged the State Party to “pawyae reparations” for the San
peoples’

Susan people living in slavery”, Namibia Human Rights Report 2006, October 2006, p.115
*“GON SHOULD MAKE REPARATIONS FOR SAN", Press Release, NSHR, September 4 2005
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60.  Thirdly, on July 15-16 2003, that is two (2) goodays prior to 2005 when Dr.
Amathila “discovered” that the San people werenliviunder virtual slavery, the
Author hereof and several indigenous minority gsoupthe country, held a two-day
workshop about the situation of minorities in th&at& Party. Specifically, the
workshop dealt with land and other fundamental hunights of indigenous minority
groups as well as persons, belonging to ethnidgioels or linguistic minorities,

including not least the San peoples.

61. The workshop, which was jointly organized by thetfar hereof and the London-
based Minority Rights Group (MRG) International, svavell attended also by
representatives of the State Party. Throughoutwbekshop, indigenous minority
leaders accused the State Party of systematic ®anland marginalization of their
communities”® Unfortunately, the impact of the workshop, whiclsoaenjoyed
extensive and high profile media coverage, resuttevirulent verbal attack on July
16 2003 by then Namibian President Sam Nujofrighis attack was aimed at the
Author hereof, whites, MRG and the independenttprmiadia.

62. Fourthly, a year prior to the abovementioned wooksbr conference on minority
rights, a comprehensive report entitlglthorities in Independent Namibiaad been
published containing specific and clear recommeadst for the State Party on the
implementation ofinter alia the constitutional and legal righisf minorities

(including affirmative action) as well as otheruss of governance in the State Party,

63.  Fifthly, barely two years after the beginning oé timplementation of the aforesaid
San Programme, the Legal Assistance Centre (LA@jctwis a public interest law

firm in the State Party, published a 60-page repbowing that the State Party’s 30

55"Indigenous peoples accuse GRN of exclusion: Freedom from Discrimination”, Namibia Human Rights Report
2003, August 11 2003, p.68

*%yhites and NGOs accused of sowing tensions: Freedom from Discrimination”, Namibia Human Rights Report
2003, August 11 2003, p.68-69

S“MRG’s Recommendations”, Minorities in Independent Namibia, Minority Rights Group International, London,
2002, p.30-31

*B«Constitutional and legal rights of minorities in independent Namibia”, Minorities in Independent Namibia,
Minority Rights Group International, London, 2002, p. 11-14
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64.

000 San peoples remain landless and that they hewdéo reap the benefits of
democracy in the State Party. The said LAC repuanich also shows that the future

of the Bushman people looks “gloomyihter alia, reads:

“It is a disgrace that 17 years after independencsme group remains

extremely marginalized and still lives in extrenoeerty”.>®

The State Party Report is also required to disqusketail the existing policies and
practices, the operations of public institutionsd authorities, such as the Public
Service Commission, Police, Office of the Prosec@eneral and the Office of the
Ombudsman, as well as the regional and local govent authorities and relevant
laws and the scope of the legislation the Statg/Pais enacted in this field. Also, the
State Party is expected to describe, in detailsgeeial programs put in operation and
projects it has initiated and how such programs pmjects affect the objective of
achieving racial equality among all sectors of $tate Party’s population. However,

it failed to do so.

Permanent Application of Affirmative Action

65.

At paragraph 152 of the State Party Report inter alia suggested that the State
Party’s affirmative action (or temporary specialeasures are “by definition of
limited duration”. However, “affirmative action” dn or *“affirmative actions
measures” as contemplated in Sections 17(2) an8) bf(the Affirmative Action
(Employment) Act 1998 (Act 29 of 1998) are of untiza and are of permanent
application. Hence, the State Party’s affirmatieicm measures are contrary to the
provisions of Article 1(4) of the Convention. Inyanase, the State Party does not
indicate in its State Party Report the duratiomempiired in terms of Article 1(4) of
the Convention part of which reads: “[...] providédwever, that such measures [...]

*%“NAMIBIA: San remains landless and marginalized says NGO”, IRINnews online, February 12 2007
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shall not be continued after the objectives for aihthey were taken have been

achieved”.

Propagation of Apartheid Ideology

66.

67.

The State Party is also under the obligation, imseof Articles 2(2), 4 and 5 of the
Convention, to adopt the legislative measures medeto in Article 23(1) of the
Namibian Constitution to give effect to the prowrss of the Convention. However,
an effective legislation prohibiting and eliminajithe propagation of the ideology of
apartheid is non-existent in the State Party. Thiglso the view of other observers,
such UNAM Professor Nico Horn as well as Facultyaiv Researchers Ms. Salome
Chomba and Mr. Francois-Xavier Bangamwabo who, redlyeargue that the Racial
Discrimination Prohibition Act 1991 (Act 26 of 1994s amended is “inadequate”, in
terms of prohibiting and eradicating all forms atial discrimination in the State
Party®® Moreover, at paragraph 46, the State Party apgeaasmit to this fact, by
stating that the Office of the Prosecutor-Generdy dinstructs prosecution for the

common law crime ofrimen injurid’.

Furthermore, in spite of the provisions of Artid&(2) of the Namibian Constitution,
there is also no law in place in the State Pamgceed to make effective provision
“directly or indirectly for the advancement of pens within Namibia who have been
socially, economically, and educationally disadeged by past discriminatory laws
or practices, or for the implementation of policiaad programmes aimed at
redressing social, economic or educational imb&saninn the Namibian society
arising out of discriminatory laws or practices,for achieving balanced structuring

of the public services, the police force, the dséeforce, and the prison servic&s”.

®%“Recommendations: The Universality of Human Rights: Challenges for Namibia”, Human Rights and the Rule
of Law in Namibia”, Konrad-Adenauer-Stiftung, MacMillan Namibia, 2008, p.194-195
®Article 23 (2) of the Namibian Constitution
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68.  Moreover, it should be recalled that during thesideration of the @ to the 7' State
Party Report on August 13 1996, the issueintér alia the non-enactment of a
comprehensive law on affirmative action was raisgdCERD expert Luis Valencia
Rodriguez. Specifically, Rodriguez wanted to knowether or not the legislation
referred to in Article 23(2) of the Namibian Comgtion, providing for the
advancement of socially, economically or educallgndisadvantaged Namibians,
has “been enacted, and if so, what was its purandevhich categories of individuals
was it supposed to protect?Therefore the Author hereof deplores the fact theite
is no information in the State Party Report on Wketbr not such law has now been

enacted, and if not, the reasons given for suchemaictment.
Arbitrary Policy of National Reconciliation

69. The Author hereof also wishes to challenge theorgraf the statements contained
in paragraphs 56 to 61 of both the present Statiy R&port and paragraph 4 of the
previous State Party Report. In particular, the hbuthereof states that, save the
references contained in the preambular paragraphadb(the Namibian Constitution,
there are no any other legislative measures, whagspthat the State Party had been
adopted to give effect to the proclaimed “PolicyNational Reconciliation”. It must
be pointed out in this regard that the subject enatt Paragraph 5(4) of the Preamble
to the Namibian Constitution should have been thsisbfor legislative, judicial,
administrative or other measures which the StatéyRhould have adopted for the
achievement of the constitutional notion of natimeaonciliation and the fostering of
peace, unity and a common loyalty to a single State

70. Therefore, in aPress Releasassued on September 12 2007 responding to a
Ministerial Statement delivered in the National &sbly by Justice Minister and
Attorney General, the Author hereof reminded that&SParty that “the meanings,

intentions, purposes and objectives of the corgiital doctrine of national

62paragraph 28 Summary Record of the 1169" Meeting: Namibia, Venezuela. 06/11/96. CERD/C/SR.1169.
(Summary Record)
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reconciliation have civil, cultural, economic, emrnmental, political and social

dimensions™®®

71.  Moreover, in terms of paragraph 9 of the SummargoRe of the 1169 Meeting on
Namibia and Venezuela on August 13 1996, CERD expadrew Chigovera
requested the State Party to provide additionarmétion on the different linguistic
groups mentioned in paragraph 5 of the Seventle Ratty Report of November 2
1995. Hence, the non-existence of any legislatdicial, administrative or other
measures to give effect to such policypso factostrong circumstantial indicator of
the (non)-importance the State Party attaches ¢optirported policy of national

reconciliation.

72. It must also be emphatically pointed out that as lieing applied in the State Party,
the verbal and arbitrary policy of national recdiation is used as a strategy of
infringing upon a spectrum of basic human rightsl &andamental freedoms of
citizens as guaranteed under Chapter 3 of the Nam{bonstitution and Articles 19,
20, 21 and 25 of ICCPR and as envisaged under magofag) 8 and 12 of CCPR
General Comment 25 of July 12 1996. This is in &ods it refers to ensuring the
right of citizens to freedom of expression and apinassembly and association and,

to a certain extent, freedom of movement.

73. For example, the policy of national reconciliatisrabused as the basis and or ground
for attempts aimed at bannfiithe Author hereof for having submitted a petition t
the Office of the Prosecutor of the Internationah@nal Court to investigate, among
others, former Namibian and Swapo Party Presidant Sujomaratione personaén

83NSHR'S reply to livula-lthana Statement”, Press Release, NSHR, September 12 2007

®In her statement titled “Ministerial Statement in the National Assembly on the Constitutional Principle of
National Reconciliation” on September 12 2007, Justice Minister and Attorney General Pendukeni livula-lthana
instigated lawmakers to enact a law banning the Author hereof claiming that “the reported International Criminal
Court (ICC) submission made by Mr. Phil ya Nangoloh of the Namibian Society for Human Rights (NSHR)” was a
threat to the policy of national reconciliation and that the submission “has the potential of disrupting our peace
and stability”. Also, on August 20 2007 Swapo Party Chief Whip Jhonny Hakaye another die-hard and
conservative supporter of former President Sam Nujoma tabled a motion in the National Council aimed at
banning the Author hereof for the same reasons as Justice Minister and Attorney General livula-Ithana.
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respect of allegations of enforced disappearantédsoasands of Namibians prior to

and after Namibian independence on March 21 1990.

Article 3: International Solidarity against Racism

74.

The State Party is required to provide CERD witbuaate information about the
legislative, judicial, administrative or other meees the State Party has taken to give
effect to the provisions of Article 3 of the Contien. Specifically, the State Party is
required to enumerate the measures it has putaceplvhich, not only condemn
racism and apartheid, but also which prevent, iblaind eradicate all practices of
racism and apartheid in the State Party as well ather countries. The State Party is
also required to provide CERD with information tie tstatus of diplomatic, cultural,
economic, military, sporting and other relationsassociations with regimes deemed
by the international community as engaging in magigacial discrimination,

xenophobia and related intolerance.

Warm Relations with Violators

75.

76.

The Author hereof wishes to express its seriousrvasion about the fact that the
State Party has a tendency of maintaining warntioals with discredited and States
condemned by the international community for engggiin racism, racial

discrimination, xenophobia and related intolerarféa:. example, in the mid-1990s
the State Party accorded a warm welcome and aagzbtictreatment to Burmese
dictator, Senior General Than Shwe, and has fadagse General Shwe’s state visit
to express concern about the systematic persecatipno-democracy activists, led

by Nobel Peace Laureate Aung San Suu Kyi.
Similarly, the State Party has maintained warm afigtic, cultural, economic,

military, sporting and other relations with a caumf Nigerian dictators, such as

General Sani Abacha and General Ibrahim Babangiadd, has failed and or
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77.

78.

refrained from condemning the judicial murder of d@g ethnic minority
environmentalist activist Ken Saro-Wiwa and eigthens in Nigeria on November 10
1995.

Furthermore, high-ranking officials from North Kafe and China have also been
warmly welcomed in the State Party and not a singled was expressed by the State
Party on the very serious violations of human sghhd fundamental freedoms
occurring in both North Korea and China. On thet@y, during the latest visit by
Chinese President Hu Jintao to Namibia, the Statg/Rised the occasion to support
Chinese occupation of Tibet and, by implicatiorsoahuman rights violations by

Chinese authorities in the Himalayan kingd®m.

As if associating itself with the likes of Sani Albea and Than Shwe was not bad
enough, the State Party maintains very cordiakicgla with Zimbabwean President
Robert Mugabe and his ZANU-PF party. This is desfiie systematic racism, racial
discrimination, xenophobia and related intoleranceurring in Zimbabwe, for which
President Mugabe and his ZANU-PF party are held@au@able by the international
community, including the United Nations. For exaepbn July 1 2006 former
Namibian President Dr. Sam Nujoma lashed out ateMdamibians who criticized

the controversial land reform in Zimbabwe. Dr. Nupangrily retorted:

“The British should be careful because they'rerigyto break down Mugabe's
Zimbabwe [...] If the English imperialists make a tal® today to occupy
Zimbabwe, | will instruct Swapo to go fight for tdembabweans [...] you

touch Zimbabwe, you touch Swapgd”.

%5“Red Carpet For Korean Dictator”, Press Release, NSHR, March 14 2008

“Chinese Dragon Hu Go Hu-Me”, Press Release, NSHR, February 4 2007; “Hu Visit to Namibia Met with
Criticism” VOA news online, February 5 2007; “NSHR slams China over its human rights record”, The Namibian
online, Monday, February 5 2007

®7“Nujoma backs Katali”, The Namibian online, Monday, July 3 2006
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79. Speaking to British Broadcasting Corporation radim February 21 2003, then
Namibian President Sam Nujoma said he knew of nmamurights abuses under

Zimbabwean President Robert Mug&be.

80. Therefore the Author hereof wishes to draw thenditte of both CERD and the State
Party to CERD’s 1972 General Recommendation afig tt975 declaration that:

“All policies, practices or relations which havée effect of supporting,
sustaining or encouraging racist regimes are irreciiable with the

commitment to the cause of elimination of raciadcdmination which is

inherent in the ratification of, or accession tojet Convention, and
inconsistent with the specific commitment of StBsies to condemn racial
segregation and apartheid in accordance with Aeid of the Convention,
and their resolve to build an international comntyrfree from all forms of
racial segregation and racial discrimination expsesl in the preamble of the

Convention”.

81. CERD has made similar decisions in 1984 and 1985.

82. Hence, the rhetorical and arrogant pronouncementsai@graph 146 of the State
Party Report that “Namibia does not have territguiesdiction on any other territory
beyond her borders” shouidso factobe seen as proof of the State Party’s generally
negative attitude towards the obligations emandtioig Article 3 of the Convention.
Moreover, the pronouncements by the State Partg@rgatible with the averments
contained in paragraph 17 of the previous StateyReport (i.e. CERD/C/275/Add.1
of January 3 1996) to the effect that the StatdyPaas compelled bynter alia
“close historical ties between Namibia and Southicaf and that “independent
Namibia had no choice but to continue the econcenid trade ties with apartheid

South Africa”. Assuming this argument by the Stagety is genuine, what would be

68“Nujoma says he knows of no rights abuses at hands of Mugabe”, The Namibian online, Monday, February 24
2003
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the grounds and or criteria used in the unscrupuloaintenance of the seemingly
unconditional cordial diplomatic and other relasdvetween the State Party and, for
example, Zimbabwe under ZANU-PF and Mr. Robert MigfaThe State Party can
hardly have it both ways?

Pattern of Voting Conduct at UN

83.  The Author hereof is also concerned about the atieconduct by which the State
Party systematically votes at the United Nationsl ather international fora in
cahoots or hands in glove with States known to gada serious violations of the
internationally-recognized human rights of thetizeins. For example, on November
28 2006 the State Party led a group of UN MembéaseS that blocked the speedy
adoption by the UN General Assembly of the overDeelaration on the Rights of
Indigenous Peoples. Introducing the said blockiihg, representative of the State
Party at the United Nations argued that some piavssof the Declaration “ran
counter to the national constitutions” of a numdaieAfrican countries in that some of
the wording in the Declaration refers to the rigbtsindigenous peoples to self-

determinatiorf®According to the State Party’s UN Ambassador Diir&&buende:

“Not only does [the Declaration] introduce a new améng to the principle of
self-determination, but it also contradicts Artideof our Constitution which
establishes Namibia as a unitary sovereign statbe Tight to self-
determination cannot be used to encourage secessidrsrupt the national
unity and territorial integrity of sovereign stat@s the basis of ethnicity,
religion, racial exclusivity or any other such cgteisation. Article 19 of the

Declaration is therefore unacceptable to Namibia”.

8%“UN Indigenous Rights Declaration Blocked”, http://www.arcticpeoples.org/2006/11/29/un-indigenous-rights-
declaration-blocked/
70“Indigenous rights: Crunch time for Namibia”, The Namibian online, Thursday, September 13 2007
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84. As expected the blocking of the Declaration prordptee Author hereof to issue a

Press Releasen December 2 2006 in which these observations wede:

“As a Namibian human rights group, we totally redjduis claim at least in so
far as the country is concerned. The country’s @trtgn, which has been
praised worldwide, contains a bill of rights entyeconsistent with the
Universal Declaration of Human Rights of 1948 agdlae the purposes and
principles of the UN as contained in the UN Chartdoreover, this bill, read
together with the provisions of Articles 95(d), @6(and 144 of the
Constitution, clearly shows that the Namibian Cduoson is wholly
consistent with the norms of international humaghts, humanitarian and
customary law. Namibia’s attitude vis-a-vis the Reation is compatible
with the Government'sle facto policy of ethno-cultural leveling and its
superficial approach towards both the Constitutenmd international human
rights treaties and declarations adopted by the Midmibian representatives
in the various international forums have shown céhmce or indifference
towards progressive human rights treaties and datians aimed at
addressing pressing human rights situations wordiwiFor example, since
becoming a UN Member State in 1990, Namibia hassteotly either
refrained from voting or has voted against a numbgprogressive UNGA
resolutions on grave human rights situations inhsaountries as Burma (i.e.
Myanmar) and North Korea. The country’s track regt@f voting at the UN
and other international human rights forums revealgattern of negative
behavior towards the adoption of, and compliancthwinternational human

rights instruments™?*

"«GoN’s UN Behavior Worrisome”, Press Release, NSHR, December 3 2006
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Article 4: Prevention and Prohibition of Incitement

85.

86.

The State Party is under the obligation to provit#eRD with accurate information
and in great detail on the legislative, judiciaranistrative or other measures it has
taken to give effect to its undertaking to complghwthe provisions of Article 4 of
the Convention. In particular, the State Party eguired to supply CERD with
information on the “immediate and positive” meastuitehas undertaken designed to
prevent, rather than cure, all forms of inciteménmt or acts of, racism, racial
discrimination, xenophobia and relative intoleranthis should be done with due
regard to the fundamental human rights to freedéraxpression and opinion and
association as consecrated in Articles 19 andoRthe Universal Declaration of

Human Rights.

In terms of CCPR General Comment 11 of July 29 1883the prohibition of
propaganda for war and inciting national, raciatedigious hatred, States Parties are
obliged to adopt the necessary legislative measqunasbiting the actions referred to
therein. Article 20 of ICCPR obliges States Parteesnact a law making it clear that
any propaganda for war and any advocacy of natioraial or religious hatred
constitutes incitement to discrimination, hostilidy violence, whether or not such
propaganda or advocacy has aims which are intennakternal to the State Party
concerned and that States Parties should themsebkfain from any such

propaganda or advocacy.

Failure to Prevent and or Prohibit Incitement

87.

However, despite the mandatory requirement impaseter Articles 4(a) and 4(b)
and CERD’s General Recommendations 1 of Februard9Z2 and 3(VIl) of May 4
1973, there are still no effective legislative,igidl, administrative or other measures

to give effect to the State Party’s undertakingmact “immediate and positive” laws
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88.

89.

preventing and punishing incitement to, or acts rafiism, racial discrimination,

xenophobia and related intolerance, including jalithate speech.

Therefore, it is the considered opinion that thateshents by the State Party as
contained in paragraphs 147 to 152 of the Staty Raport are not at all compatible
with the compulsory and mandatory requirement ireddsy the provisions of Article
4 of the Convention. For example, there is no laeventing and punishing the
propagation of the ideology of apartheid in thet&fRarty, despite the provisions of
Article 23(1) of the Namibian Constitution. Nor do¢he Racial Discrimination
Prohibition Act 1991 (Act 26 of 1991), as amendeahtain a clear and or narrowly
defined anti-hate expression clause amending, wewigor repealing Section 11(1)
(b) of the said Act.

It is, furthermore, respectfully submitted that th&son d'etre of the Racial
Discrimination Prohibition Act 1991 (Act 26 of 1994s amended by the Racial
Discrimination Prohibition Amendment Act 1998 (A@&6 of 1998) reads as

following:

“To render criminally punishable, in pursuance betprovisions of Article 23
of the Namibian Constitution, certain acts and piees of racial
discrimination and apartheid in relation to pubkenenities, the provisions of
goods and services, immovable property, educatioaad medical
institutions, employment, associations, religioesviges, and involving the
incitement of racial disharmony and victimizatioty amend the Liquor
Ordinance, 1969 and the Admission of Persons toiblanRegulation Act,

172; and to provide for matters incidental ther&to.
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Active Participation in Hate Expression

90.

91.

92.

The above quote makes no reference, whatsoeveithdoprohibition and or
criminalization of the propagation of the ideologl apartheid as required under
Articles 4(a) and 4(b) of the Convention. Nor isrénreference to hate expression in
the above quoted passage. This omission shoulalsonsidered as a key indicator
that the measures the State Party has taken dadpsot facto effectively and
adequately give effect to the provisions of the &mtion.

Moreover, on numerous occasions since 1996 higkingrState Party leaders, led by
then Namibian President Sam Nujoma, have systeallgtiengaged in incitements
and other forms of hate expression directethitr alios whites? in general, sexual

minorities/® European¥ and Ovimbundu-speakifitpeople and, in recent years,

Ovakwanyam& people.
For example, former President Sam Nujéhueclared sexual minorities as “enemies
of the State” and accordingly urged their expulsiom the country and or their

imprisonment. On March 19 2001, Nujoma declared:

“The Republic of Namibia does not allow homosexyaliesbianism here.

Police are ordered to arrest you, and deport yod @nprison you too™?

72"Nujoma threatens to expel ‘Boers’: Freedom from Discrimination”, Namibia Human Rights Report 2003,
August 11 2003, p.79; “Whites and NGOs accused of sowing tensions: Freedom from Discrimination”, Namibia
Human Rights Report 2003, August 11 2003, p.72; “Nujoma makes racist, homophobic remarks: Freedom from
Discrimination”, Namibia Human Rights Report 2004, August 2004, p.82

"“The treatment of sexual minorities”, Minorities in Independent Namibia, Minority Rights Group International,
London, 2002, p.18 and “Amnesty takes issue with Nujoma's anti-gay threats”, The Namibian online, Monday,
April 2 2001

"Ereedom from Discrimination”, Namibia Human Rights Report 2003, August 11 2003, p.67-83; “Freedom from
Discrimination”, Namibia Human Rights Report 2004, August 2004, p.74-92; “Freedom from Discrimination”,
Namibia Human Rights Report 2006, October 2006, p.174-197 and “Freedom from Discrimination”, Namibia
Human Rights Report 2007, November 13 2007

"S«Ethnic targeting of ethnic Ovimbundu people: Freedom from Discrimination”, Namibia Human Rights Report
2000, p. 64-68

% “Hate expression targets Kwanyama people: Freedom from Discrimination” Namibia Human Rights Report
2006, October 2006, p.175-177

""“International confidence in Namibia damaged by anti-gay attacks”, Afrol news online, May 11 2001;
“Persecution: Lesbian and Gays Rights”, www.hrw.org/wr2k1/special/gay.html; “Gay Issues Nixed at UN Racism
and Intolerance Conference”, The Gully.com, wwww.thegully.com/essays/gyamundo/010830_UN_racism.html
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93. In an equally scathing racist attack on white eitiz in the State Party, Nujoma made
this remark on May 1 2004:

“Some of the whites are behaving as if they camoamfHolland or Germany
with land [...] steps will be taken and we can drikiem out of this land. We

have the capacity to do sé®.

94. Former Home Affairs and current Regional and LoGalvernment and Housing
Minister Jerry Ekandjo, who is also Swapo Party r&@acy of Information and
Mobilization, has also systematically made racrst homophobic statements against
whites and sexual minoriti&sas well as members of certain indigerfousinority

groups in the State Party.

95. Responding to questions from MAG Opposition pantiNational Assembly on July 3
2008 as whether or not he told a Swapo Party taly black Namibians should not
trust "whites and Boers in the country, becausg Were killers”, Regional and Local
Government and Housing Minister Jerry Ekandjo adgtiat the State Party would
have had a population of 20 million had the Germalonial powers not eliminated
“60 per cent of the population between 1884 andb1@hd had the white minority
apartheid regime of South Africa not ruled Namiliiam 1919 until March 20
1990%

"B“Namibia: The Bermuda Triangle of African Homophobia”, the Gully.com,
www.thegully.com/essays/africa/010327gay_na.html

"%“Namibia warns ‘racist’ farmers”, BBC News online, May 3 2004

8«Namibia gay rights row”, BBC news online, Monday, October 2 2000; “Politicians accused of failing Namibia's
gay community”, The Namibian online, Tuesday, May 20 2003; “Gay-bashing likened to ‘cancer of racism™, The
Namibian online, Thursday, March 22 2001;“Being a Public Lesbian in Namibia: Reflections on Some Recently
Experienced Absurdities”, http://web.uct.ac.za/org/agi/pubs/newsletters/vol7/public.htm

81“Xenophobia also in Namibia, says MP”, The Namibian, Thursday, June 12 2008, p.3

82qp\/hites were 'killers': Ekandjo”, The Namibian online, Friday, July 4 2008
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96. Several other ruling Swapo Party officials and otinelividual activists in the State
Party have also engaged in incitements with procedmacist, racial discriminatory,
homophobic and xenophobic overtones against whitesttain ethnic minorities and
foreigner§® as well as Ovakwanyarfrapeople.

97. Referring to thede factohuman rights and democracy situation in the Seatey,
UNAM Faculty of Law Professor Nico Horn lamente@ thbsence of a human rights
sensitive political culture and expressed concdwat tNamibia has become less
liberal and less sensitive in respect of humantsiggsues since 1998°In particular
Professor Horn cites the gay and lesbian debdutelaick of a legal framework for
the justiciability of socio-economic rigiitsand what he described as “flagrant
neglect” of basic human rights in the new CrimiRabcedure Act 2004 (Act 25 of
2004) as ominous indicia that “Namibian societydse® remain sensitive to human
rights issues®

80n October 7 2005 Methuzal Matundu (33) also known as 'Malcolm X' Matundu stated this before presiding
Magistrate Sarel Jacobs: “I am the authentic author of that placard. The intention was to solicit the support of
black people to employ that strategy, because the Mau Mau school of thought, of which I'm the head, believes
that killing all white people is the only way that we will get people to take black people seriously. The only
language which we think the white people can understand is the approach that was followed in Zimbabwe, and
that is the approach of revolution. The killing of white people is a strategy to achieve our goal, which is the
repossession of our wealth from white people. The only way we can repossess our wealth, is to get people to
take black people seriously, and the only way people will start taking black people seriously, is when (whites')
lives are threatened”.

84“Xenophobia and Namibia”, Windhoek Observer, Saturday, July 5 2008, p.20

8«wants Answers on ‘Invasion by Kwanyamas'™ New Era online, July 7 2006 and “New Era Makes New Error!”,

Press Release, NSHR, July 7 2006 and “Attorney-General Ithana Appeals For Fairness”, The Namibian online,
Monday, January 3 2005 and “Political perspective”, The Namibian online, Friday, October 28 2005

8«Conclusion” in “International human rights norms and standards: The Development of Namibian case and
statutory law”, Human Rights and the Rule of Law in Namibia, Konrad-Adenauer-Stiftung, Macmillan Namibia,
2008, p.164

¥In terms of Article 101 of the Namibian Constitution, these basic rights are merely regarded as unjusticiable
principles of state policies and are even placed under Chapter 11 instead of Chapter 3 of the Constitution. This is
despite the fact that all human rights are interrelated, interdependent and indivisible

8u«Conclusion” in “International human rights norms and standards: The Development of Namibian case and
statutory law”, Human Rights and the Rule of Law in Namibia, Konrad-Adenauer-Stiftung, Macmillan Namibia,
2008, p.164
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Article 5: Equality before Law

98. The State Party Report is also expectednter alia list the legislative, judicial,
administrative or other measures which the StateyHRzas adopted which both
prohibit and eradicate racial discrimination in @ctance with Article 2 of the
Convention and guarantee the right to equality fegefbe law and non-discrimination

in the enjoyment of all human rights, in accordawdé Article 1 of the Convention.

99. The Author hereof concurs with the claims containegharagraphs 153, 162, 178,
216, 217, 222, 263-264, 265-266, 295 and 333 oStaee Party Report albeit only in
so far as the constitutional provisions and thewngent of the so-called Article 5

rights are concerned.

lllegitimate Distinctions, Limitations or Suspensians

100. However, the Author hereof also widely disputeswieng impression being created
throughout the State Party Report that the salitsigrede factorespected, protected
and fulfilled by the State Party as required inmerof both Article 5 of the
Convention and as affirmed or sworn to in terméuicles 30, 38, 55, 71 and 87(c),
read with preambular paragraph 5(5) and Article$),16, 18 and 25(2), of the
Namibian Constitution. Specific attention of CERDdrawn to the following acts of
illegitimate distinctions, limitations, suspensiows abolitions of the following
protected Article 5 rights:

101. Several communities have been targeted by Statg &féicials:

Ovakwanyama Communal Farmers

102. The fundamental human rights of citizens to resade settle in any part of the
country are also denied to certain ethnic groupsevelowed to others. For example,
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the Ovakwanyama people, who have been lawfullydnegiin the State Party since
1917, are now subtly being told that, after algythare not Namibian citizens, but
citizens of neighboring Angof&0n several occasions, individuals purporting to be
die-hard supporters angso factoacting in the name or defense of former Namibian
President Sam Nujoma either have written anonynietisrs to the editor in the
State-owned print media or have circulated anonymalactronic messages on the

Internet targeting the Ovakwanyama pedfle.

103. With 25 000 and 60 008 cattle, the Ovakwanyama communal farmers have been
evicted? from residing and settling in the Ukwangali distrbf western Kavango
Region under the pretext that they had failed tiobprior permission from local
land boards established in terms of the Communadl lReform Act 2002 (Act 5 of
2002), as amended. However, many of the Ovakwanyamanunal cattle farmers
being so evicted have been residing in the saitlictisince 1986. This means that
they have been living in the Ukwangali district fatr least three (3) years prior to
Namibian independence on March 21 1990. Moreoweiy eviction in terms of the
provisions of the Communal Land Reform Act 2002 t(Acof 2002), as amended,

could not and should not be applied retroactively.

104. However, when it comes to the encroachment ondh&wunal land belonging to the
marginalized and the voiceless indigenous minaitseich as the San (i.e. Bushman)
people in the northeastern part of the countryiffardnt standard is being used. Case
in point: due also to State Party’s failure to awera 2003 conservancy management
plan for some 2 000 San people in the N#a Jagnaefeancy, hundreds of non-San
and non-Kwanyama cattle herders brought thousarfdsatile into the said

84\ants Answers on ‘Invasion by Kwanyamas™ New Era online, July 7 2006 and “New Era Makes New Error!”,
Press Release, NSHR, July 7 2006
90"Attorney-GeneraI Ithana Appeals For Fairness”, The Namibian online, Monday, January 3 2005 and “Political
Elerspective”, The Namibian online, Friday, October 28 2005

“Farmers, 60 000 cattle ordered out of Kavango”, The Namibian online, Monday, October 24 2005
924Govt names farmers illegally grazing cattle in Kavango”, The Namibian online, Tuesday, January 31 2006; ;
“Farmers evicted from Kavango 'ready to die with their cattle”, The Namibian online, Thursday, February 2 2006;
“Police drive evicted farmers from Kavango”, The Namibian online, Wednesday, August 30 2006; “Eviction order
granted against communal farmers”, The Namibian online, Tuesday, February 12 2008
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Conservancy. Nonetheless, unlike in the case oDwekwanyama communal cattle
farmers in the Ukwangali district of the Kavangogi&, no action has [so far] been
taken to evict those non-Bushman and non-Kwanaydereners who have

encroached on San land. This state of affairs ptednihe Legal Assistance Centre to

issue this early warning to the State Party:

“Unless the government acts promptly and sets upstatutory and
administrative framework for the administration 8n communal lands,
there is going to be political and legal chaosthwa potential to destabilize

the government’s land reform measuréd”.

Banning of Afrikaans Language

105. The State Party also deliberately targets the dsAfrikaans language in public
schools in public life in general. For example otigh a verbal decree on March 28
2001 then President Sam Nujoma banned the useeofAftikaans language as
medium of teaching in Namibian schools. Nujoma éndumed:

“| don't want to see our children being taught Afans in schools agair”

Nujoma repeated his verbal ban on Afrikaans on 1812003%

106. A substantial number of Namibians speak Afrikaamglage. According to the State
Party figures released at paragraph 16 of the FRatéy Report, close 150 000
Namibians or some 8 percent of the total populapeak Afrikaans language as
their mother tongue compared to, for example, adné/5 668 or 0.3 percent of the
population who speak Setswana as their mother EgguNonetheless, while the

State-owned Namibian Broadcasting Corporation (NB@adcasts TV news in

9«NAMIBIA: San remain landless and marginalized”, IRINnews online, February 12 2007

9%Ditch Afrikaans”, The Namibian online, March 29 2001

%«president banns Afrikaans Language”, Namibia Human Rights Report 2003, NSHR, Windhoek, August 11
2003, pp.86-87
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107.

Setswana vernacular, there are no such NBC TV reoadcasts in the Afrikaans
languag€e’® Moreover, in accordance with a 1981 policy documeit the ruling

Swapo Party titledToward a Language Policy for Namibitais inter alia declared:

“The seven local languages become eight if we ieculikaans amongst
them. Afrikaans is of Germanic origin and as aufesf South Africa’s illegal
occupation of the territory has become the effedingua franca. In spite of
being an imposed or colonial language, it is nowlksm as a mother tongue
by the Rehobother population near Windhoek, argldbrtainly qualifies it to

be considered a local language.”

Furthermore, Articles 3(2) and 3(3) of the Namib@wonstitution stipulates that:

Nothing contained in this Constitution shall prolithe use of any other
language as a medium of instruction in private sdd@r in schools financed
or subsidized by the State, subject to complianitle such requirements as
may be imposed by law, to ensure proficiency inadfffieial language, or for

pedagogic reasons. Nothing contained in Sub-Ar{it)ehereof shall preclude
legislation by Parliament which permits the useaofanguage other than
English for legislative, administrative and juditipurposes in regions or
areas where such other language or languages aokesp by a substantial

component of the populatior?”

Kxoe San People

108.

The long running ethnic conflict between the Kxaemenunity in western Caprivi
and the Hambukushu people in eastern Kavango am#inrThe Hambukushu people,
led by their controversial Chief Erwin Mbambo, donted with impunity to encroach

into the traditional areas of the Kxoe people inste@en Caprivi. Chief Mbambo’s

%«Diskriminasie En/Of Vergelding?”, Monitor Action Group (MAG), May 6 2001
7«Afrikaans In Namibié”, Monitor Action Group (MAG), April 9 2001
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109.

territorial intrusion into Kxoe communal area igesigthened by the State Party
having recognized him as the only traditional leadethe area, presiding over both

his Hambukushu subjects and the historically malgiad Kxoe (Kwe) San peopl&.

During 2003 LAC human rights lawyer Norman Tjomlioasaid that the State Party
dismissed the Kxoe’s application for recognitioncdngse Mbambo was already
officially recognized® WIMSA Coordinator Axel Toma also pointed out that
Mbambo's authority was extended into western Captithe time when many Kxoe
tribesmen, including their late chief Kippie Geagrgted to Botswana amid
allegations of serious human rights abuses comanityeNamibian security forces in
the Caprivi Region. Toma also expressed concerh Niteambo has since pushed
even more of his Hambukushu subjects into Kxoe carmahareas without consulting

Kxoe traditional leadert?

Verbal Attacks on Sexual Minorities

110.

111.

Since 1996 sexual minorities have been experiensystematic verbal attacks. For
example, on September 29 2000 then Home Affairs Botice Minister Jerry
Ekandjo urged newly graduated Police officers tinfmate” gays and lesbians

"from the face of Namibia**

On March 19 2001 former President Sam Nujttheeclared sexual minorities as
“enemies of the State” and urged their expulsiaamfrthe country and or their

immediate imprisonment. Nujoma declared:

9B«Hambukushu-Kxoe Tension”, Namibian Human Rights Report 2003, August 11 2003, p.103-104
9 «president heads north-east to tackle tribal dispute”, The Namibian online, Thursday, July 24 2003

9L EKandjo Does It Again”, Press Release, NSHR, October 2 2000

1924 nternational confidence in Namibia damaged by anti-gay attacks”, Afrol news online, May 11 2001;
“Persecution: Lesbian and Gays Rights”, www.hrw.org/wr2k1/special/gay.html; “Gay Issues Nixed at UN Racism
and Intolerance Conference”, The Gully.com, wwww.thegully.com/essays/gyamundo/010830_UN_racism.html
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“The Republic of Namibia does not allow homosexyaliesbianism here.

Police are ordered to arrest you, and deport yod anprison you too™

112. In a third of the numerous incidents and in suppdrtindeed [...] all our Swapo
Party leaders who stood firm against gays and aesbiSwapo Party Youth League
Secretary for the Oshana Region Teobald Fidelisrdidaread a petition addressed

to a local governor. The petition reader alia as follows:

“[These] social evils [are] tantamount to [the Bibal Sodom] and
Gomorra, which we do not want to happen in indepabhdNamibia.]...]

Therefore Comrade Governor, through you to the reérgovernment we
want all gays and lesbians to be arrested and thosteNamibians to be

deported with immediate effect®
113. In yet another anti-gay incident, the State Par8gpreme Court ruled:

“Namibian law does not protect same-sex relatiopshidoes not give them
the same legal status as relationships betweenraand a woman, and does
not recognize people in same-sex relationships @sstduting a family.

Equality before the law for each person does namexuality before the law
for each person's sexual relationships. Nothingthis judgment justifies
discrimination against homosexuals as individuas,deprives them of the

protection of other provisions in the Namibian Ciitngion”. 1%

114. In addition, the said court noted that the Namil@amstitution had to be interpreted
while taking the "traditions, values, aspiratioagpectations and sensitivities" of the
Namibian people into account. The court furtheruady that when public anti-
homosexual statements by then President Sam Nugmmdathen Home Affairs

1%«Namibia:  The  Bermuda  Triangle  of  African  Homophobia”, the  Gully.com,
www.thegully.com/essays/africa/010327gay_na.html

1% Amnesty takes issue with Nujoma's anti-gay threats”, The Namibian online, Monday, April 2 2001

19%«supreme Court ruling 'shocking™, The Namibian online, Friday, March 23 2001
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Minister Jerry Ekandjo [.].were considered, this was an indication that anfibia

the trend was against the recognition of same-aletionships®

Article 5(a): Fair and Public Trial

115.

116.

117.

Article 5(a) of the Convention makes provisions fiive right to procedural
guarantees. These include the right to a fair amblip trial by an independent,
impartial and competent court as well as the rafh¢veryone to due process of the
law before the courts and similar tribunals for fh@pose of obtaining effective
remedy. Alternatively put, the constitutional gusese of due process of law prohibit
all and any levels of government from arbitrarilyumfairly depriving any individual
citizens of any of their basic rights. As a maxioeg: “no person shall be deprived of
life, liberty, or property, without due processlaiv”.

It goes without saying that the existence of a faeel independent judiciary--as
contemplated in preambular paragraph 3 and Artitke¢l)(a), 78(2) and 78(3) and
78, read withjnter alia, Articles 18 and 25 of the Namibian Constitutianeates the
necessaryle jureconditions for fair and public trials and for oloiag an effective

remedies.

In accordance with CCPR General Comment 13 of A#ill984 on equality before

the courts and the right to a fair and public hegarby an independent court
established by law, States Parties should spebidy relevant constitutional and
legislative texts which provide for the establisiminef such courts and ensure that
they are independent, impartial and competenteRRatties should also indicate the
manner in which judges are appointed, the quatiboa for appointment, and the
duration of their terms of office as well as thendition governing promotion,

transfer and cessation of their functions. TheeSkarty should also indicate whether

106,

‘Supreme Court ruling 'shocking™, The Namibian online, Friday, March 23 2001
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118.

119.

or not there is actual independence of the judicitom the Executive and

Legislative Branches

The State Party is also expected to supply CERD agicurate information on the
legislative, judicial, administrative or other meeess adopted which give effect to the
right of everyone, without distinction as to raamlor, sex, sexual orientation,
language, religion, political or other opinion, inatl or social origin, property, birth

or other status, to equality before the law anddn-discrimination before courts and
tribunals as well as all other organs administejirsgice’®’ This includes the right of

everyone accused and or charged with a criminansg# to be presumed to be
innocent until proven guilty in accordance with garecess of law and to be afforded
adequate time and facilities for the preparatiomiefor her defense and to effective
communicate with counsel of his or her own chodSftes well as to be tried without

undue delay®

De factq however, there has been and continue to be demdotle structural and
other serious threats to judicial independencehm $tate Party. Being the main
human rights monitoring and advocacy organizatiorthe State Party, the Author
hereof has during the last 18 years of its exigegxpressed grave concern about,
inter alia, the following grave threats to judicial independe:

9"The Human Rights Committee under general remarks relating to General Comment 23 of July 27 2007 lists

several peremptory procedural guarantees which all State Parties, regardless their legal traditions and domestic
law, must respect, protect and fulfill.

198t is the considered opinion that, contrary to the provisions of Article 14(3) (b) of ICCPR and paragraphs 32 to
34 and 37 of CCPR General Comment 32 of August 23 2007, Caprivi High Treason Trialists have been denied
the right to communicate with counsel of their own choosing. Reference is also made to several statements to
this effect by the Author hereof including “In defense of right to counsel” issued on July 27 2006. The accused or
his lawyer must have the right to act diligently and fearlessly in pursuing all available defenses and the right to
challenge the conduct of the case if they believe it to be unfair.

109According to Article 14(3) (c) and paragraphs 27 and 35 of CCPR General Comment 32, an important aspect
of a fair trial is its expeditiousness in order to serve the interests of justice and to ensure that the accused does
not stay too long in a state of uncertainty.
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Composition of Judicial Service Commission

120. In terms of Article 85 of the Namibian Constitutjothe President, on the
recommendation of the Judicial Service Commissit8C), appoints all High Court
and Supreme Court judges. The JSC is composec @ hief Justice (who chairs it),
the Attorney General (who is a politician and memdiethe Executive Branch) and
another judge of the High Court (who is directlympated by the President) as well
as two members from the professional legal assonmgtas the case may be.

121. One of the most crucial problems to which the Authereof wishes to draw the
attention of CERD is, first, the fact that the Rdest directly appoints the Attorney
General and another Judge of the High Court to bmiers of the JSC. Secondly,
most of the members of the legal profession asSoom are either themselves
employees of the Executive Branch or they are di#gr@non such Branch for
clientele. Hence, they would be extremely suscéptib undue political influence
from the said Branch. Thirdly, the fact that theotiggal professional associations--
viz. the Namibia Law Association (NLA) and the L&ociety of Namibia (LSN),
consist of predominantly black lawyers and whitevyars, respectively--creates
festering racial tensions between the two botfiésn the opinion of the Author

hereof, this situation has an additional negatmpact on the makeup of the JSC.

Lack of Transparency on JSC Operations

Furthermore, Article 85 (3) of the Namibian Consgin obligates the JSC to make
rules and regulations to regulate the procedurézrdod, while Section 4 (2) of the
Judicial Service Commission Act 1995 (Act 18 of 8palso makes it obligatory for
the JSC to execute its operations and functionacecordance with the rules and
regulations made in terms of Article 85(3) of thenStitution. All appointments made

by the JSC musipso factofollow such rules and regulations. However, nurasro

10 aw Society to challenge Govt in Supreme Court”, The Namibian online, Thursday, August 21 2003
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123.

appointments to the judiciary have been made witlsmuch rules or regulations
having been promulgated. Hence, the operationh@fJSC are illegal. This is in
addition to such operations being conducted and @b rosaand to the fact that
judicial appointments are merely announced in thesg once they have been
implemented. CERD is hereby requested to requieeState Party to produce the

copies of the rules of procedures of JSC, sincetbef the pudding is in the eating.

There should therefore be a participative and parent process to be followed when
judges and other judicial officers are appointedcadingly, there should be public
hearings at which interested parties can make ssgioms or where candidates should
at least be interviewed in a forum that is operth® public. This process is very
important because judges are appointed until agan@5can only be removed from

office under exceptional circumstances.

Prevalence of Undue Political Influence

124.

125.

There are several indications to prove that théeRarty has systematically exerted
undue influence the Judiciary. The Legal PractérgnAct 1995 (Act 15 of 1995) had
to be amended during November 20B2er alia, in order to allow the admission of
certain State-employed law graduates as legal ipometrs without passing a
qualifying examination. In other words, these ate facto affirmative action
appointmentd! This also qualifies them to be members of the J8i@ch makes
recommendations to the President to appoint HiglrtGand Supreme Court Judges.

Speaking in the National Assembly in June 20020ty General Pendukeni livula-
Ithana diligently and openly campaigned for Ms. Marlmalwa’s appointment as the
current Prosecutor General and defended adehoc amendment to the Legal
Practitioners Act 1995 (Act 15 of 1995) as parttbé State Party’s efforts to

111

The attention of CERD is also drawn to the fact that the Judicial Service Commission is not an “employer” as

contemplated in the Labor Act 1992 (Act no 2 of 1992), the new Labor Act 2007 (Act no 11 of 2007) or the
relevant Sections of the Public Service Act 1995 (Act no 13 of 1995) or the Affirmative Action (Employment) Act
1998 (Act no 29 of 1998)
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126.

“modernize the legal practice and to democratipeadession that had once been the
exclusive domain of privileged white elité*? Predictably, ruling Swapo Party MPs
during November 2002 bulldozed the enactment iat of the controversial Legal
Practitioners Amendment Act 2002 (Act 22 of 20@®)spite serious objections from
both the Opposition parties and the country’s tnafessional legal bodigs?

The Author hereof has since Namibian independenoe March 21 1990
systematically been expressing “grave concern” aer chronic presence of a
“pattern of commissions and omissions” by the ExgeuBranch to undermine
judicial independence in the State Paffyln a Press Releasétled “Concern over
Judicial Independence & Integrity” issued on JuB/ 2004 (visitwww.nshr.org.na
and search undePtess Releas&sin which at least seven (7) serious incidentseve

listed, the Author hereof made this observation:

“NSHR is deeply disturbed that the Executive Brahels over the years
successfully managed to insidiously and systenibtidd this country of an

independent judicial system through a triangularastgy: public pressure,
including systematic verbal attackS: passage of crippling and incursive

legislation; and the maintenance of an acting jimliofficer system™*®

124 aw on lawyers faces challenge”, The Namibian online, Monday, November 18 2002

113“Lawyers take Govt to court”, The Namibian online, Monday, January 27 2003; “Admission of Prosecutor as
legal practitioner delayed”, The Namibian online, Tuesday, January 28 2003; Court postpones Imalwa’s
application to be admitted as a legal practitioner”, The Namibian online, Monday, February 17 2003; “Test case
on independence of Prosecutor General starts”, The Namibian online, Tuesday, July 1 2003; “Law would cut to
heart of democracy, warns lawyers”, The Namibian online, Wednesday, July 2 2003; “Law Society to challenge
Govt in Supreme Court”, The Namibian online, August 21 2003

H4%The State of the Judiciary and the non-adherence to the Constitution”, Press Release, NSHR, August 8 2000;
“Another deplorable erosion of rule of law”, Press Release, NSHR, February 25 2004; “Minister’s utterances
treasonous”, Press Release, NSHR, March 3 2004; ““Concern over Judicial Independence & Integrity”, Press
Release, NSHR, July 22 2004; “Namibian judiciary ‘facing Zimbabweanisation™, Afrol news online,
www.afrol.com./articles/12105; and “NSHR questions judge’s appointment”, Press Release, NSHR, June 6 2006
"S4More attacks on Namibian judiciary”, The Namibian online, Thursday, March 29 2001; “Govt addresses
judiciary issue”, The Namibian online, Monday, April 30 2001; “Kapia ‘undermining’ judiciary”, The Namibian
online, Wednesday, June 26 2002; “PM sticks to his guns on change in judiciary”, The Namibian online,
Thursday, February 6 2003; “Law Society defends judiciary”, The Namibian online, Friday, July 5 2002
18Concern over Judicial Independence & Integrity”, Press Release, NSHR, July 22 2004
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128.

It is therefore the considered opinion of the Authereof that the abovementioned
subtle structural and other serious threats tacjabdindependence in the State Party
flagrantly violate the absolute and peremptory nespent of the competence,
independence and impartiality of all courts andumials as contemplated under
Articles 12(1) (a), 78(2) and 78(3) of the Namibi@onstitution as well as Article
14(1) of ICCPR, read with paragraphs 19 and 25 ©PR General Comment 32 of
August 23 2007.

The Author hereof generally concurs with the staets by the State Party as
contained in paragraphs 178-180 and 212-214 oSthte Party Report. However, in
an attempt to illustrate the systematic State Haftypgement upon the right to a fair
and public trial, the Author hereof wishes to makecific reference to a pattern of
commissions and omissions, which have been takacepn the State Party during

the last 18 years of Namibian independence:

Torture and Cruel, Inhuman or Degrading Treatment (CIDT)

129.

Torture and CIDT are strictly prohibited in term§ Article 8 of the Namibian
Constitution which provides that “[n]o persons $h subject to torture or to cruel,
inhuman or degrading treatment or punishment” al$ agunder CAT and African
Charter on Human and Peoples’ Rights (ACHP®rticle 2 of CAT stipulates that
“no exceptional circumstances whatsoever, whetrstai@ of war or a threat of war,
internal political instability or any other publiemergency, may be invoked as a
justification of torture”. Under CAT, a defendanigsesses a non-derogable right to
be free from torture at all times during the crialiprocess, including interrogation,
detention and trial. Accordingly, evidence obtai@sca result of torture may never be

admitted, except in proceedings against allegepgbeators.

" articles 2 and 4 of CAT, Article 7 of ICCPR and Article 7 of ACHPR
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130. In 1995 the UN Special Rapporteur on Torture hadedafor a total ban on
incommunicadaletention. According to the Special Rapporteur, ['ftorture is most
frequently practiced duringncommunicadodetention. Incommunicadodetention
should be made illegal and persons heldommunicadshould be released without
delay. This has not been complied with by the SRady. Legal provisions should
ensure that defendants be given access to legahsebuwvithin 24 hours of

detention”*® This has not been complied with either.

131. Article 7 of ICCPR is non-derogable in its entireAccording to this provision, no
statements or confessions or, in principle, otivetemce obtained in violation of this
provision may be invoked as evidence in any proogsdcovered by Article 14,
including during a state of emergenexcept if a statement or confession obtained in
violation of Article 7 is used as evidence thatuce or other treatment prohibited by
this provision occurred. Deviating from fundamergahciples of fair trial, including

the presumption of innocence, is prohibited atiales*®

132. However, following their arrest and detention inglist 1999, most of the Caprivi
high treason trialists had been halttommunicadp tortured and ill-treated by
military and state security agents as well as Rabificers. These incidents occurred
especially during the State of emergency which tiNamibian President Sam
Nujoma declared in the Caprivi Region. The higlasan trialists were also denied

access to legal representation, medical care adlde well as water.
Denial of Right to Speedy Trial
133. Article 11(3), read with Articles 5, 7, 12(1) (b 18, of the Namibian Constitution,

guarantees the right of everyone arrested and midetaio “be brought before the

nearest Magistrate or other judicial officer witli@ hours of their arrest or, if this is

18 haragraph 926(d), Report of the Special Rapporteur on Torture, U.N. Doc. E/EN.4/1995/434
"9paragraph 6, U.N. document CCPR/C/GC/32
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not reasonably possible, as soon as possible ftaread no such persons shall be
detained in custody beyond such period withoutathibority of a Magistrate or other

judicial officer”.

134. All of the Caprivi high treason trialists have besubjected to torture and CIDT

while a group of four (4) such trialistgas heldincommunicaddor three (3) weeks
before their official arrest took place.

135. This is why on February 25 2003, Caprivi high taragialists reacted with anger and
frustration when they heard in the High Court ab@fontein that they face yet
another postponement. Their case has been postmonéen (10) occasions since
June 2001?° Hence, the contents of Table 5 in the State FReort at paragraph
214 should be rejected for inaccuracy

136. On October 29 2003, evidence produced before thgh Kiourt at Grootfontein
showed that Namibian Defense Force (NDF) soldietd incommunicad@a group of
four (4) alleged Caprivi secessionists for six (@nths without court appearance.
The Namibian Police officers who arrested John San&) Richard John Samati,
Oscar Muyuka Puteho and Richard Libano Misuha, testified in the said High
Court that on November 6 1999, they had deliveteel $uspects into the said
soldiers’ hand$?’However, the quartet onlgppeared in court for the first time on
May 2 2000"*? In must be pointed out that on December 12 2005 UN Working
Group on Arbitrary Detention (WGAD) classified tletention of John Samboma
and 12 other persons as constituting a “total atiglanon-observance of the
international norms relating to the right to a faial which is of such gravity as to
give the deprivation of liberty an arbitrary chaet'®® In addition to that, the
Author hereof revealed on February 26 2003 thathmmoeight (8) Caprivi high

120"Caprivi treason suspects angered by trial delays”, the Namibian online, Wednesday, February 26 2003

12LTreason suspects jailed for six months before court appearance”, The Namibian online, Thursday, October 30
2003

1224.gspects held for months without trial”, Namibian Human Rights Report 2004, August 2004,p.69

220pinion no. 47/2005 issued on December 12 2005 UN Document (E/CN.4/2006/7, p.8)
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treason trialists were being secretly hieldommunicadat the time and without trial

at Mariental*?*

137. The frequent delays that characterized the FirstiB@reason Trial also plagued the
Second Batch Treason Trial on several occasionsthfithe 12 men had spent
several months in secret detention in Hardap Prisbey were only brought before
Mariental and Katima Mulilo Magistrate’s Courts ohg the course of 2004 after the
Author hereof challenged the State Party to acelyraiccount for the total number of
Caprivi detainee$® Secondly, their first trial in the High Court, vehi was
scheduled to take place on March 1 2005, was postpeeveral times, first, to May
16 2005, then July 7 2005 and later on to OctoBe2(@5*2°

138. The expeditiousness of a hearing isiae qua norelement of the right to a fair
hearing. In accordance with Article 14(3)(c), resith CCPR General Comment 32
of August 23 2007:

“[...] The right of the accused to be tried withautdue delay [...] is not only
designed to avoid keeping persons too long in &éesbh uncertainty about
their fate and, if held in detention during the iperof the trial, to ensure that
such deprivation of liberty does not last longemarthnecessary in the
circumstances of the specific case, but also teeséne interests of justice.
[...] In cases where the accused is denied bail bycthurt, they must be tried
as soon as possible [...] This guarantee relatesamy to the time between
the formal charging of the accused and the timewtych a trial should

commence, but also the time until the final judgren appeal. All stages,

124ug suspects detained ‘secretly’””, The Namibian online, Monday, March 3 2003; “GRN Must Give Accurate

Figures of Detainees”, Press Release, NSHR, February 26 2003; “Cops release names of latest treason
accused”, The Namibian online, Tuesday, March 4 2003; and “Mariental Detainees”, Press Release, NSHR,
February 29 2004

128«GRN must give accurate figures of detainees”, Press Release, NSHR, February 26 2003

12645econd treason trial still stuck”, The Namibian online, Monday, July 11 2005
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139.

140.

141.

whether in the first instance or on appeal mustketgkace ‘without undue

delay’.”*?

However, owing to a combination of commissions andssions for which the State
Party is especially held responsible, this absotuteedural right is not in practice
guaranteed in most cases. Firstly, the Author Hdras, through ittNamibia Human
Rights Report,systematically documented numerous cases showiagchronic
prevalence of arbitrary deprivation of personakityg*?® and prolonged pretrigf
detention occurring in the State Party. In mosesasommon law criminal suspects

have been held in Police custody without trialdprto four yeard®

The overwhelming majority of the close to 120 Captreason trialists, who are
facing multiple high treason charges, have bedpoaiice custody effectively without
trial for up to six (6) years because most themevarested in August 1999 They

have therefore been denied the right to a spe&yctntrary to relevant national and

international law norms.

A huge backlog of court cases, shoddy and or slolic€investigations and repeated
postponements of trials, as well as the chroniatabge of judicial officers, were
identified and listed as being among the princijaators contributing to prolonged
pre-trial detention in the countf§?According to High Court Judge and Magistrates’
Commission Chairperson Justice Sylvester Maingspestts remain in Police custody

for up to four (4) years before going on triél The hugé®* backlog of court cases at

2"haragraph 35, “Right of Persons Charged with a Criminal Offence”, UN document CCPR/C/GC/32, p.10-11
12«Ereedom arbitrary deprivation of liberty”, Summarized Namibia Human Rights Report 2006, October 11 2006,

B

59-60 and “Freedom arbitrary deprivation of liberty”, Namibia Human Rights Report 2007, November 13 2007
9“Prolonged pre-trial detention”, Namibia Human Rights Report 2007, November 13 2007, p.112 and “Suspects

Held For Months without Trial”, Namibian Human Rights Report 2004,August 2004

13'O“Magistrates taken to task”, The Namibian online, Wednesday, February 21 2007 and “Frequent
ostponement of cases”, Namibia Human Rights Report 2007, November 13 2007, p.111

#Treason suspects jailed for six months before court appearance”, The Namibian online, Tuesday, October 30

2003; “Longer delay looms in Caprivi trial”, The Namibian online, Monday, May 19 2003; “Caprivi treason trial

may face delay of up to year”, The Namibian online, January 21 2000; “Caprivi treason trial set to drag on”, The

Namibian online, July 18 2000“High treason trial date set”, The Namibian online, Monday, November 18 2002

132,

‘Right to Fair Public Trial”, Namibia Human Rights Report 2007, November 13 2007, p.105-112

133«Magistrates taken to task”, The Namibian online, Wednesday, February 21 2007
13%Massive Case Backlog”, Namibia Human Rights Report 2007, November 13 2007, p.111
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143.

144.

both Lower Courts and High Courts levelspso factoproof that the right to speedy

trial has been flagrantly violated in the Statetyrar

Other various factors, which have exacerbated émgatl of the right to speedy trial--
include judicial misconduct and corruptibil systematic executive interference in the
affairs of the judiciary?>® refusal to release detainees on b¥ildenial of effective
legal representatidff and resistanc¢é’ to provide legal assistance as well as the
frequent postponements of proceedifiy$or which the State Party is almost entirely
held responsible--have contributed to the violatodrthe right to a speedy trial in

respect of especially Caprivi high treason trialist

On January 15 2007 and speaking at the officiahmgeof the High Court session
for 2007, Judge President Petrus Damaseb warnédhibeState Party’sertiorari
system “had all but collapsed” and added thatréssilted in “a very serious violation

of the rights of those people for whose benefit[teetiorari] system was creatét.

On several occasions over the last 18 years, dilgbrranking State Party officials

and judicial officers have also used the terms “tafapsed” or “is near collapse”

1% For example, in February 2007, a frustrated High Court and Magistrates’ Commission Chairperson Judge

Sylvester Mainga accused some Magistrates of “embarrassing and tarnishing the reputation of the judiciary”.
Judge Mainga also revealed that several charges of misconduct by Magistrates, ranging from incompetence,
theft, untruthfulness and drunkenness on duty to absenteeism, arrogance, impatience an insubordination were
being investigated (vide “Gross judicial misconduct”, Namibia Human Rights Report 2007, November 13 2007,
.111-112)
?36“Judges Likened With Mercenaries”; “SPYL Leader Blasts Judiciary”; "Maverick Justice Minister Packs
Judiciary”; “Deputy Minister Brands Judge; Firebrand Minister Accuses Judiciary; and “President Endorses
Judiciary Attacks”, Namibia Human Rights Report 2004, August 2004, p.62-66
13%4Treason trial bail ruling now set for next month”, The Namibian online, Monday, November 13 2006
138 «In defense of right to counsel”, Press Release, NSHR, July 27 2006 Also State-sponsored counsel are only
allowed on condition they do not accept instructions from their clients to challenge the jurisdiction of the State
Party to try the detainees
139Despite the enactment of the Legal Aid Act 1990, the State Party only grudgingly granted legal aid after it was
directed to do so by the Supreme Court on December 14 2001, following a successful Supreme Court application
by the detainees themselves in the Mwilima and Others case no. SA 29/2001. Vide also “Struggle for state
provision of legal aid”, Document-Namibia: Justice delayed is justice denied: The Caprivi treason trial”, Amnesty
International, AFR42/001/2003, "GoN refuses to appoint private counsel”, Namibia Human Rights Report 2006
under “Right to Fair Public Trial” and “Second treason trial still stuck”, The Namibian online, Monday, July 11
2005
140“Frequent postponements of cases”, Namibia Human Rights Report 2007, November 13 2007, p.111
1LCrumbling certiorari system”, Namibia Human Rights Report 2007, November 13 2007, p.109-110
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145.

146.

147.

when referring to the untenable system of admisin of justice in the State

Party*?

Moreover, in an expose in it its July 2008 edititire investigativansight Namibia
news magazine published two disturbing articles honv delays in delivery of
judgments by High Court and Supreme Court Judgeeramned the rule of law in
the State Party/>

In addition, during its consideration of the StBeaty’s First Periodic Country Report
under ICCPR on July 30 2004, the supervisory HR@ &gpressed concern that,
contrary to the provisions of Article 14 of ICCP®g right to a fair trial without

undue delay and within a reasonable period of twees being denied in the State
Party. HRC recommended that the State Party “uaklertirgent steps to guarantee

that trials take place within a reasonable peribihoe”.***

In any event, the statements by the State Partyrned) to “circumstances which may

have led to delays in the [Caprivi high treasofdltr**®> which statements are at

variance with the earlier statements by the sanate SParty that “[Caprivi high

treason trialists] are guaranteed a fair and putilad [...] within a reasonable
»n 146

time”,” mayipso factobe deemed as admission that the right to a speetlis not,

in practice, guaranteed in the State Party.

142

According to a report in The Namibian edition of February 26 2007 titled “PG fears justice system collapse”

and issued on February 23 2007, Prosecutor General Olivia Imalwa warned inter alia that: "If we do not take
action, the criminal justice system will collapse and the reviving thereof will be a daunting task”. In an official
statement issued at the opening warned at the official opening of the High Court for 2007 on January 15 2007
Judge President Petrus Damaseb warned that a crucial part of the State Party’s criminal justice system that
was designed to help ensure that justice is done in the country's Magistrates' Courts has collapsed. These
remarks are contained in a media report titled “Criminal review system in collapse, Judge warns” which hit the
headlines in The Namibian edition of January 17 2007

13«Courts: Justice denied”, Insight Namibia, July 2008, p.20-22 and “A real travesty of justice”, Insight Namibia,
July 2008, p3 and “NAMIBIA: Justice delayed is justice denied: The Caprivi treason trial”, Amnesty International,
Al Index: AFR 42/001/2003, August 4 2003

14haragraph 17, U.N. document CCPR/CO/81/NAM

“Spharagraph 214, U.N. document CERD/C/NAM/12, p.33

paragraph 185, U.N. document CERD/C/NAM/12, p.30
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Violations of Presumption of Innocence Doctrine

148.

149.

150.

Article 12 (1)(d) of the Namibian Constitution slany provides that:

"[A]ll persons charged with an offence shall beepumed innocent until
proven guilty according to law, after having hack tbpportunity of calling

witnesses and cross-examining those called agtiest”.

Article 14 (2) of ICCPR also guarantees the right of eweeycharged with a criminal

offence to be presumed innocent until proven gultgording to law. In addition,

according to CCPR General Comment 32 of July 9-Q@72 the presumption of

innocence, which is fundamental to the protectibmuman rights, imposes on the
prosecution the burden of proving a charge. Thiargniees that no guilt can be
presumed until the charge has been proved bey@sdmable doubt. Presumption of
innocence ensures that the accused has the behelitubt. This also requires that
persons accused of a criminal act must be treataddordance with this principle.

Yet, this right is denied in practice especiallytive case of Caprivi high treason
trialists. Firstly, all of the Caprivi high treason trialisteve been jointly charged,
under the “common purpose” doctrine, with 275 cewftcriminal conduct including
high treason, murder, sedition and public violen¢&de doctrine of “common
purpose” essentially relieves the prosecution fi@wing to prove beyond reasonable
doubt that each accused committed a conduct whictiributed to the ultimate
unlawful consequence. This state of affairs shifts burden of proof from the
prosecution to the accused and thereby undermitheg right to be presumed
innocent. The doctrine of presumption of innocermethe other hand, imposes the

burden of proof upon the prosecution throughouiaa t
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151. Secondly, the Caprivi high treason trialists ars@pesystematically treated as if they
have already been found guilty in accordance with taw. For example, on
November 27 2002 a group of twelve (12) Caprivihhigeason trialists instituted a
massive civil claim for damages against the Mimisieé Prisons and Correctional
Services. They claimed that they have been brutsbaulted by Prison officials at
the Grootfontein Prison between July 31 2000 angu&t?7 2000’

152. Furthermore, virtually all of the Caprivi high tsemn trialists had been subjected to
torture and other cruel, inhuman or degrading tneat (CIDT), especially during the
pre-trial period:*oreover, peaking at the opening of a week-long human rights
training course for Police officers on November @2, Deputy Namibian Police
Inspector General Major-General Fritz Nghiishiliwanceded that “some excessive
force” had been used when the Police reacted tellr@lis activities in the Caprivi
Region on August 2 1999° Hence, he claims by the State Party at paragraphs 184
through 187 of the State Party Report should bevedeasnon sequiturand a red
herring.

Refusal to Provide Legal Aid

153. The right to legal aid is guaranteed by the Namml@onstitution under Articles 25
(2) and 95(h) thereof. In terms of this constitaéibprovision, the state is obliged to
provide free legal aid for indigent persons “[in]defined cases with due regard to
the resources of the State”. Principle 6 of the Bésic Principles on the Role of
Lawyers stipulates that if a person who is indigenarrested, charged or detained
does not have legal counsel of his or her own &die or she is entitled to legal
counsel assigned by a Judge whenever required éyintlerests of justice and
provided for free of charge by the state.

147,
148,
1

*12 Caprivi suspects claim damages for alleged assault”, The Namibian online, Thursday, November 28 2002
‘Inadmissibility of torture evidence” Press Release, NSHR, January 4 2006
*%police admit 'excessive force' in the Caprivi”, The Namibian online, Monday, November 5 2001
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154.

155.

However, in the Caprivi high treason case, theeSairty initially declined to provide
legal aid for the accused on the grounds thatihdit have sufficient funds to provide
legal assistance. Consequently, on November 12,2028 Caprivi high treason
accused mounted a legal challenge against the Btaty. They prayed the High
Court to order the halting of their prosecution tifey remain without legal
representation. Led by Geoffrey Mwilima, the 12&used filed a semi-urgent
application against the State Party, the Directotegal Aid and the Prosecutor
General. Specifically, they prayed the High Co(t):to order the Legal Aid Director
to provide them with State-funded defense coung@)sio order that the criminal
proceedings against them may not go ahead unijilibge legal representation, and
(3) to strike down as unconstitutional those paftthe Legal Aid Act 1990 (Act 29
1990), as amended, which took away High Court Jsidgethority to direct that
suspects should be provided with legal aid in cagese they thought a person could
not stand trial without assistance from a defemsmsel*>°

Mwilima and his co-accused argued that without llegaresentation, they will be
denied their constitutional rights to a fair triihe State Party opposed the said legal
challenge™® In a unanimous decision, on December 14 2001ett8® High Court
judges directed the Director of Legal Aid to pravibgal aid as prayed for by the
accused in order to enforce their constitutionghtrito a fair trial. In delivering the
ruling, Acting Judge (AJ) Harold Levy was quotedsaging that any person before a
Namibian court was entitled to a fair and prop&i,tiand that essential to a fair trial
was the right to be legally represented. AJ Lewyealthat the Namibian Constitution
did not intend that laws could be made which waatitle the Legal Aid Director to
refuse legal aid in a case of treason. In resptmtee State Party’s argument that due
regard be given to the resources, AJ Levy saidttieae was no evidence before the
court that the resources of the state would notwathe granting of legal aid to the

accused??

1504
151,
152

Caprivi suspects mount challenge”, The Namibian online, Tuesday, November 12 2001
‘Caprivi suspects mount challenge”, The Namibian online, Tuesday, November 12 2001
“Caprivi appeal on way”, The Namibian online, Monday, December 17 2001
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156.

157.

158.

The State Party subsequently appealed with the eBwgorCourt against the
aforementioned unanimous High Court decision. Tta¢eSParty argued not only that
it did not have the resources to provide legaltaithe 128 accused, but it also denied
that the constitutional rights to a fair trial amal legal representation include a
guarantee that legal aid be provided for by theestdevertheless, on June 7 2002, the
Supreme Court directed the Ministry of Justice tovme legal aid for the 128
accusedSince June 2002 the trial has been adjourned ddvers over a period of
one (1) year, partly to enable the appointment pgparation of the state-funded

defense counsels for the high treason trialists

After the delay of some ten (10) months and thee ROD2 Supreme Court ruling in
favor of state-funded legal representation, théeSRarty finally appointed nine (9)
defense counsels on April 28 2003 to represenhitii@y controversial Caprivi high
treason trialists in the treason trial c&¥eCiting “budgetary constraints” in the
beginning of February 2003, the Ministry of Justidesmissed the first team of

defense lawyers within a week of their appointméht.

On May 6 2003 the Ministry of Justice announced thae (9) new counsels would
replace the five (5) defendawyers from the Legal Aid Directorate to represtra

128 Caprivi accused. The Author hereof is of thimiop that the initial refusal by the
Ministry of Justice to provide legal aid has sesiguundermined the right to a fair
and public hearing as envisaged in Articles 12 ddf the Namibian Constitution

and ICCPR, respectively.

153,

‘Delayed Appointment of Defense Counsel”, Namibia Human Rights Report 2003, August 11 2003, p.79

154%setback for Caprivi treason trial defense”, The Namibian online, Friday, February 14 2003
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Denial of Right to Own Choosing Counsel

159.

160.

161.

162.

This right to choose own counsel is also deniedractice especially in the case of

the Caprivi high treason trialists.

When the Caprivi high treason trial began in edarime2006 a group of between 15
and 30 Caprivi high treason trialists lost legapresentation, following the
withdrawal of their State Party-instructed legaliesels. Several such legal counsels
withdrew from representing the said group becausentrary’ to the counsels’
instructions from the State Party, the Caprivi highason trialists questioned the
jurisdiction of the High Court to try them. The gminsisted that, as the Caprivi
Zipfel (i.e. Caprivi Region) has legally never bgeart of Namibia and, as they were

not Namibian citizens but Caprivians, the Namibidigh Court has no jurisdiction
over them. Hence, they argued, they were not subject toibd in a foreign court

for any commissions or omissions that have occurnreldeir own motherland.

In a Press Releaséssuedon February 18 2005, the Author hereof “deplored
allowing, tolerating or condoning the trial of pens who had no legal representation
as “a serious travesty of justice”. The Author lnér@so emphasized the fundamental
right of any accused persons to be representeddyabrepresentative of their choice

“who is willing and capable of expressing theirwieeffectively and efficiently™>’

In yet anothePress Releasissued on July 27 2006, the Author hereof expreSse
deepest concern about at least the proceduralrne$s in the so-called Second

Caprivi high treason trial” saying that:

155,

‘We are not Namibians, say 15 treason accused - Trial hangs in the balance once again”, The Namibian

online, Wednesday, February 2 2005, “’Caprivi 15’ treason suspects refuse to budge on jurisdiction challenge”,
The Namibian online, Thursday, February 24 2005 and “Second batch of high treason suspects lose their
lawyers”, The Namibian online, Thursday, May 19 2005

156

‘NAMIBIA: Caprivi separatists still defiant”, IRINnews online, May 26 2005,“Second batch of high treason

suspects lose their lawyers”, The Namibian online, Thursday, May 19 2005 and “Second treason trial still
stuck”, The Namibian online, Monday, July 11 2005

157,

‘Fear of travesty of justice in high treason trial”, Press Release, NSHR, February 18 2005
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163.

164.

“the right of everyone to legal counsel of one’snoghoosing is guaranteed in
terms of Article 12(1)(e) of the Constitution anduwersally acknowledged in
terms of Articles 14(3)(d), 7(1)(c), 8(2)(d) and3g€) of the International
Covenant on Civil and Political Rights, the Afric&harter on Human and
Peoples’ Rights, the American Convention on Humaght® and the
European Convention for the Protection of HumanhRgand Fundamental

Freedoms, respectively”.

The Author hereof also pointed out that “a trialsthaot only be fair, but it must also
be seen to be fair’ and further that “the rightaotused to legal counsel of their own
choosing is absolute and may not be limited”. Inatempt to drive home the
absoluteness of the right to counsel of one’s cdingoshe Author hereof made
reference to the ICTY case &fosecutor vs. Martic Casblo. 1T-99-11-PT, T of
August 2 2002 at pp. 56°

Furthermore, on May 16 2005, Acting Judge (AJ) Jbkanyarara failed to order
Legal Aid (LA) Director Vero Mbahuurua to instruatprivate counsel to represent
Second Batch high treason trialist John Mazila Temblrembwe refused to accept
and avail himself of the services of a LA-providszlinsel. He argued that the same
State Party that he holds responsible for his petsm could hardly provide him
with one of its employees as an independent arettafe counsel®Hence, in the
absence of a clear court order by AJ Manyararatopel the State Party to arrange a
private and independent legal counsel to repreBemtbwe, LA Director Mbahuurua
refused to instruct a private counsel to that ¢fffAppearing on July 7 2005, Legal
Assistance Centre (LAC) Director Norman Tjombe téldl Manyarara that he had
instructions to lodge an urgent application witk thew to compel the State Party to

provide Tembwe with an independent defense cowssptayed fot®*

158,
159,
160,
161

‘In defense of the right to counsel” Press Release, NSHR, July 27 2006

‘Second treason trial still stuck”, The Namibian online, Monday, July 11 2005
‘Second treason trial still stuck”, The Namibian online, Monday, July 11 2005
Second treason trial still stuck”, The Namibian online, Monday, July 11 2005
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Procedurally Flawed Treason Trial

165.

166.

167.

In terms of Articles 12 and 13 of CAT, read withtigle 9 of ICCPR and CCPR
(HRC) General Comment 8 (2), each State Party tdl Cghall ensure that its
competent authorities proceed to a prompt and itigbamvestigation, wherever there
is reasonable grounds to believe that an act ¢firorhas been committed in any
territory under its jurisdiction”. There is irrefilile evidence that all of the initially
close to 130 Caprivi high treason trialists hadrbsabjected to torture and CIDT

during and, in certain cases, even after the pakiiterrogations®?

Despite compelling evidence that torture and CIlDavéh extensively been used
against both the accused and certain witness, tmags, judges, prosecutors and
defense lawyers in the State Party have, dismallgd in their obligation to ensure
that the widespread allegations of torture and CIl8fTthe accused have been
investigated promptly and effectively. In terms Aticle 7 of ICCPR, read with
CCPR (HRC) General Comment 32 of July 9-27 200%vall as CCPR (HRC)
General Comment 20(12), a statement or confesditamined in violation of Article 7
should only be used as evidence that torture orTChas occurred. According to
HRC, deviating from the fundamental principles air ftrial [...] is prohibited at all

times®®

There is ample evidence to suggest that State Pd#iityals are fully aware that

torture and CIDT has extensively occurred in thgriva case™®

Nonetheless, the
Office of the Prosecutor General decided that Ratifficers and other torturers can
only be prosecuted once the Caprivi high treaséal ts over®°There is also

extensive evidence to suggest that many State sgitwere declared “hostile witness”

after they accused specific Police officers of hgviorced them through torture or

162,

‘Inadmissibility of torture evidence”, Press Release, NSHR, January 4 2006

%3haragraph 6, U.N. document CCPR/C/GC/32

*Prime Minister avoids condemning Caprivi abuses”, Pan-African News Agency (PANA), August 9 1999 and
“Namibian government admits atrocities in Caprivi’, AFP, August 12 1999
185«Caprivi torture cases ‘on the back-burner”, The Namibian online, October 29 2002
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168.

CIDT to make false statements under d&thn aPress Releasissued on January 4
2006, the Author hereof urged the Chief JusticthefState Party to “promptly order
or cause to be ordered an effective separate inatirder to ensure that no tainted
evidence is presented before the High Court irctrgroversial Caprivi casg’

Ipso factothe Author hereof is of the strong opinion that @aprivi high treason trial
is procedurally flawed and hence unfalv initio.*°® Moreover, the systematic and
flagrant commissions and omissions cited in pagwpdl29 to 164 of this Shadow
Report strongly suggest that the Caprivi high weatrialists cannot under those
circumstances receive a fair trial. The Author bérs ipso factostrongly of the

opinion that the Caprivi high treason trial is amamental travesty of justice.

Article 5(b): Right to Security of Person

169.

The Author hereof notes that at paragraphs 216 7od? the State Party Report, the
State Party fails to inform CERD about whether ot it has adopted effective

legislative, judicial, administrative or other meess to give effect to Article 5(b) of

the Convention. It is pointed out here that thétrigonsecrated in Article 5(b) of the
present Convention guarantees the right of everyioneecurity of person and

protection by the State Party against violence atiter bodily harm, whether

inflicted by public officials or by persons or gmmsiacting in private capacity. The
right to security of person is reaffirmed in terwfsArticles 9(1), 9(2) and 9(3) of

ICCPR as well as in accordance with CCPR Generair@ent 8 of 1982°°

166,

“Treason witness declared ‘hostile™, The Namibian online, February 22 2006; “NSHR accuses state of forcing

witness”, New Era online, August 30 2006; “Hostile witness’ frustrates treason trial prosecution”, The Namibian
online, Tuesday, September 26 2006

167,

‘Inadmissibility of torture evidence”, Press Release, NSHR, January 4 2006; “Torture claims haunt Caprivi

treason trial”, The Naminian online, January 5 2006 and “Opinion: The Caprivi Case and Absolute Prohibition of
torture”, Press Release, January 11 2006

168

‘Caprivi treason trial is procedurally flawed”, Windhoek Observer, Satuday, January 7 2006, p.19

%9paragraphs 1-4, UN document A/37/40 (1982) 95
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170. Fundamental to effective enjoyment of the righsézurity of person is the right of
any persons arrested and detained in connectidnanitime to be brought promptly
before a judicial officer authorized by law to exise judicial powers and to be tried
“within reasonable time or to be released” as aoplated in Articles 12(1) (b) and
9(3) of the Namibian Constitution and ICCPR, resipety.

171. On December 12 2005, the UN Working Group on AdbitrDetention (WGAD)
classified the detention of 13 alleged Caprivi ssamists as a Category Il detention.
According to WGAD, the detention of John Sambomal d?® other persons
constituted “total or partial non-observance of iternational norms relating to the
right to a fair trial which is of such gravity as give the deprivation of liberty an
arbitrary character*’”® On December 12 2005, the UN Working Group on Aabjt
Detention (WGAD) classified the detention of JoramtBoma and 12 other persons
as constituting a “total or partial non-observaatéhe international norms relating to
the right to a fair trial which is of such gravig to give the deprivation of liberty an
arbitrary character*’*

172. As strongly implied in the preceding sections aadagraphs of this Shadow Report,
the yearly statistics and figures contained inNagnibia Human Rights Report 2006
show that incidents and situations of arbitraryed@bn have increased from 5 in
2005 to 14 in 2008’% while the number of passive social security treggsuch as
escalating poverty.* gross income dispariti€sand severe food shortages as well as

diseas& ®have significantly contributed to despair and eualty death’:’” Moreover,

90pinion no. 47/2005 issued on December 12 2005 UN Document (E/CN.4/2006/7, p.8)

L0pinion no. 47/2005 issued on December 12 2005 UN Document (E/CN.4/2006/7, p.8)

172“Arbitrary deprivation of liberty” and “CPR-Statistical Legend 2006, Summarized Namibia Human Rights
Report 2006, October 11 2006, p.59-60 and pp.72

13state of CEESRs”, Summarized Namibia Human Rights Report 2006”, October 11 2006,p.16

Eighting poverty”, The Namibian online, Thursday, October 27 2005

5«Urban Land: Whose Is 1t?” The Namibian online, Wednesday, June 8 2006

"8«piarrhea hits Walvis”, New Era online, March 15 2006 and “It's polio”, New Era online, June 7 2006 and
“Polio-What it is and what to do”, New Era online, June 8 2006

H7“Namibia AIDS Death toll”, New Era online, May 18 2006]
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a repertoire of active human security menaces, @ghising violent crimé’®
including armed robber¥/? murder® suicide!®* domestic violencd® rape'®
infanticide and baby dumpiri§’have remained grave manifestations of social

insecurity and other threats to the right to ségwi person.

Article 5(c): Right to Political Activity

173. In terms of Article 5(c) of the Convention, readiwArticles 17, 21 and 95(k) of the
Namibian Constitution, every citizen of the Stattl has the right to engage in
peaceful political activities intended to influentee policies and composition of
Government and by so doing to join or form the ol parties or associations of
their choice. However, save in so far as saying titeens regularly participate in

1%8Crime rise holds NA captive”, The Namibian, Wednesday, July 5 2006, “Swapo takes issue on violent crime”,
The Namibian online, Thursday, October 6 2005

% Armed robbery in Namibia”, New Era online, June 16 2006; “Police nab Khorab lodge robbers”, The Namibian
online, Wednesday, January 4 2006, “Robbers assault elderly farmer”, The Namibian online, Tuesday, January
10 2006; “Cop crimes concern NSHR”, The Namibian online, Friday, August 12 2005; “Outjo farmer beaten to
death, robbed”, The Namibian online, Tuesday, June 13 2006; “Mental check-up for New Year murder suspect”,
The Namibian online, Tuesday, June 13 2006; “7 guilty in N$5,3m heist”, The Namibian online, Friday, February
24 2006; “Bicycle robbery gang sent to jail’, The Namibian online, Monday, June 5 2006; “Police foil bank
robbery, man shot dead”, The Namibian online, Monday, June 5 2006; and “Foiled Aussenkehr bank robbery
suspects in court”, The Namibian online, Tuesday, June 6 2006

180“Body of murder suspect found in Goreangab Dam”, The Namibian online, Monday January 16 2006; “Two in
court over Joubert murder”, The Namibian online, June 28 2006; “Panga murderer put behind bars for 35 years”,
The Namibian online, Monday, June 19 2006; “Triple arson murder suspect to be kept in psychiatric unit”, The
Namibian online, Wednesday, June 14 2006; “Justice delayed in murder case against street kid”, The Namibian
online, Monday, June 12 2006; “Mental check-up for New Year murder suspect”’, The Namibian online, Tuesday,
June 13 2006; “Kamanjab panga murder suspect convicted”, The Namibian online, Thursday, June 15 2006;
“Suicide claim adds twist to triple murder trial”, The Namibian online, June 12 2006; “Swapo condemns Outjo
farm murder”, The Namibian online, June 16 2006; “Police seek leads on Outjo farm murder, offer N$15 000
reward”, The Namibian online, Friday, June 30 2006; “Two held for Jan Joubert murder”, The Namibian online,
Monday, June 26 2006

18143 more suicides by hanging”, The Namibian online, Wednesday, January 11 2006, “3 suicides in two days”,
The Namibian online, Thursday, February 2 2006; “Suicide claim adds twist to triple murder trial”, The Namibian
online, Monday, June 12 2006 “Police being investigated for suicide”, The Namibian online, Wednesday, June 21
2006; “Five deaths reported”, The Namibian online, Thursday, June 22 2006; “2 suicides”, The Namibian online,
Wednesday, May 17 2006; “Rape, murder and suicides”, The Namibian online, Friday, October 14 2005; and
“Two suicides reported”, The Namibian online, Tuesday, July 4 2006

182«Another week ends in violence, greed”, The Namibian online, Monday, January 30 2006; “Year-end violence
costs a life”, The Namibian online, Tuesday, January 3 2006; “Thousands flock to Omhedi for crowning”, The
Namibian online, Monday, November 14 2005; “WAD joins shebeen debate”, The Namibian online, June 8 2006;
“License or no license—shebeens are no good”, The Namibian online, Friday, June 23 2006; and Friendly Haven
offers hope”, The Namibian online, Tuesday, June 20 2006

183 «Three rapes in two days”, The Namibian online, Monday, May 15 2006

18%voman accused of dumping her baby”, The Namibian online, May 15 2006; “Two babies dumped”, The
Namibian online, Thursday, January 5 2006; “Ongwediva Police probe toilet birth”, The Namibian online, Friday,
August 19 2005
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174.

elections as stated in paragraph 218, the Statg Raport fails to inform CERD on
the specific, if any, legislative, judicial, adnstriative or other measures taken to give

effect to the right of every citizen to politicaconomic and religious freedoms.

As a matter of fact, as the State Party isle facto one-party® State since
independence, the right to political activity iveeely restricted in the State Party if

the following incidents, to mention but a few, wésken as a pointer:

Assault on Freedom of Expression and Opinion

175.

176.

Despite their oath or affirmation in terms of Akéis 30, 32(1), 38, 55 and 71, among
others, of the Namibian Constitution, members @& Hxecutive Branch and high-
ranking ruling Swapo Party officials have systecwlty indulged in flagrant
violations of the right to freedom of expressiom apinion. Such assault is aimed at
Opposition political parties, human rights defersgdéine independent media and other
civil society actors in the State Party. The Autlh@reof has, through its annual
Namibia Human Rights Repgrecorded numerous incidents of serious verbatkst
since Namibian independence on March 21 1990. kample, a total of 39 attacks
on the freedom of expression and opinion were oot during the 2007 reporting
period. This is compared to the 34 that had ocduduing the previous period. Of
all the 39 attacks on the freedom of expressionagikion, twenty (20) such attacks
were aimed at the media, while eighteen (18) ofutitecks targeted the Author hereof

and its donors.

It is significant to point out that, while the 2@eaks on the media occurred over a
period of 14 months, slightly more than 72 peragnall the attacks on the Author
hereof took place between July 14 2007 and Septe2®e007 alone. It is also
noteworthy to indicate that 29 of the 39 attackstlosm freedom of expression and

185,

“Tremor shakes Namibian politics”, Perspectives: Political analysis and commentary from Southern Africa”,

Heinrich Boell Foundation Stiftung, no.1.08, 2008
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opinion were carried out in the name or in the deéeof former Namibian President

Sam Nujoma with his knowledge or acquiescefite.

177. Furthermore, thirty-four (34) incidents seeking @oest or eliminate the right to
freedom of opinion and expression, including trghtiof citizens to know and to
actively participate in public affairs, were receddduring the 2003 reporting period.
Again, high-ranking State Party officials were aknhexclusively held responsible.
Then President Sam Nujoma alone accounted forast ken (10) such attacks or
threats against the right to freedom of expressiod opinion. During the 2003
reporting period, at least three attacks were tBrb@t The Namibiannewspaper
alone™®’A 2002 ban on Sate Party advertisingTihe Namibiannewspaper is still
enforced six (6) years lat&¥At its 2007 Congress, the Swapo Party adopted a

resolution imposing a media council to regulate ittdependent media in the State

Party. The resolution received widespread rejection ftbenindependent medt&

Rally for Democracy and Progress (RDP):

178. As indicated in several sections of this Shadow dRepghe right to freedom of
association is highly restricted in the State Pavtgmbers of the Executive Branch
as well as high-raking Swapo Party officials hamenamerous occasions showed that
forming and or joining any other political partiesxcept the ruling Swapo Party, is
not tolerated. For example, addressing a Swapqy Palty at the town of Omuthiya
on February 23 2008, incumbent Namibian Presideriat Hifikepunye Pohamba
charged that former Swapo Party members who joittedl newly established

18Ereedom from Attacks on Freedom of Expression and Opinion”, Summarized Extended Namibia Human

Ri79hts Report 2007, November 13 2007, p.36

187«Attacks on Freedom of Opinion and Expression”, Summarized Namibia Human Rights Report 2003, p.15 and
“Statistical Analysis of Cases”, Summarized Namibia Human Rights Report 2003, p.18

1840n Keeping An Outdated Ban In Place”, The Namibian online, Friday, January 11 2008

8%Media regulation: Editors speak out”, The Namibian online, Friday, May 2 2008; “Govt 'ambushes' media”,
The Namibian online, Friday, February 8 2008; “No to a Govt-regulated media body, says Misa”, The Namibian
online, Tuesday, May 6 2008; “Government Can't Impose On Media”, The Namibian online, Friday, February 8
2008; “Political Perspective: 'GOVERNMENT will establish a media council”, The Namibian online, Friday,
February 29 2008

74



179.

Opposition Rally for Democracy and Progress (RDBjew‘traitors” like Judas who

betrayed Jesus and misled people. President Pohatabalia said:

“They are comparable to the biblical Judas Iscariothey were with us (in
Swapo), but they betrayed us®

The rally also saw a number of other high-rankimgafo Party leaders taking aim at
RDP members and human rights defenders. They \ayiawged their audience to
deny RDP members’ economic opportunities, suchogsditing RDP businesses as
well as denying RDP and human rights defenderssacte watef®* The 2008 has

particularly seen dramatic increase in politicatehapeech and other incendiary
public statementsa la ZANU PF directed at RDP members and supportersh Su
statements came from high-ranking officials of bttk Executive Branch and the
ruling Swapo Party. The Author hereof as well asrch group$? and the Council of

Traditional LeaderS® have expressed deep concern about political irsiebe in the

country Reports on the establishment of ‘no goaar®r opposition parties in general

and RDP in particular have been receiv¥d.

Congress of Democrats (CoD):

180.

On July 6 2003 President Sam Nujoma and other faghking ruling party officials,
speaking at public rally held in the Katutura Spdtadium, branded the Opposition
CoD “enemy of the peoplé®n a speech closely monitored by human rights dixfen

and pro-democracy activists, a male Swapo Party memepeatedly called upon his

190,

‘Boycott RDP businesses: Swapo”, The Namibian online, Monday, February 25, 2008

Ylaamukwiyu Instigates Sabotage Against Nshr And Rdp*  , Press Release, NSHR, March 12 2008

192 «Churches Disturbed By Intolerance*”, Press Release, NSHR, April 2 2008

193 uChiefs urge restraint”, The Namibian online, Friday, May 16 2008

194“Swapo Party Activists Block RDP Rally”, Press Release, NSHR, May 11 2008; “No-go areas undemocratic:
analyst”, The Namibian online, Friday, May 16 2008; “SPYL protests venue use by RDP”, New Era online, July
11 2008, p.2

1954CoD Branded ‘The Enemy’ of the People”, Namibia Human Rights Report 2003, August 11 2003, p.65
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181.

audience and NBC listeners countrywide to treatithdiamentary Opposition party as “any

other enemies of the Namibian people” during theoafing regional and local electioh.

The attack came after CoD on June 27 2003 apprdableeHigh Court to prevent the
commencement of the voter registration drive betbee Electoral Amendment Act
becomes law. The Opposition party also cited iliiga in President Nujoma’s
appointment of the Delimitation Commissions in 19981 2002 arguingter alia

that appointing such Commissions before the tinterwals stipulated in the Act

meant that all election results based on such dtalions would also be illegaf’

Caprivi National Democratic Party (CNDP):

182.

On July 28 2004, newly formed Caprivi National Demragic Party (CNDP) founding
President Martin Lukato accused the Electoral Cassian of Namibia (ECN) of
having refused to register his party on groundst tha name advocated
secessionisnt® Lukato is a member of the Mafwe tribal group i tiolatile Caprivi
Regiort®$while virtually all the close to 130 Caprivi higheison trialists are also
ethnic Mafwe tribesmeff?

Banning of United Democratic Party (UDP)

183.

On September 2006, the State Party banned the United Demodpatity (UDP) by

declaring that the party's “secessionist activifiekrender it an illegal organization”.
MIB Deputy Minister Raphael Dinyando said UDP woblel forbidden in the country
unless the party abandoned, rejected or denourisetsacessionist agenda”. He

19%«CoD branded “enemy” of the people”, Press Release, NSHR, Windhoek, July 6, 2003 and “NSHR on

Nujoma”, Nampa online, July 7, 2003

¥74CoD rejects blame game”, The Namibian online, Monday, July 7 2003 and “CoD still confident about

challenge”, The Namibian online, Friday July 25 2003

198«GRN Nixes New Caprivi Party “, Namibia Human Rights Report 2004, August 2004, p.113-114 and “Caprivi
arty cries foul”, The Namibian online, Monday, October 4 2004

% Internal monitoring reports, NSHR, July 30 2004
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claimed anyone busy with such an organization tonbeiolation of the Namibian

Constitution.

Deputy Minister Dinyando said that law enforcemagéncies would act “according
to our laws relating to the prevention of illegaitlgerings, particularly because the
UDP has made clear its intentions aimed at undeéngpiour constitutional order”.

The ban turned UDP into the first ever political

Author Hereof

185. On August 20 2007 Swapo Party National Council €ChMhip Jhonny Hakaye
tabled a motion in the National Council to regulttie activities of especially the
Author hereof as well a¥he Namibianand Windhoek Observenewspapers. The
motion came after it came to light that the humights organization had requested
the International Criminal Court to investigate far President Sam Nujoma and

three former military leader8?

186. As expected, Hakaye and his Swapo Party's actismpitvoked heavy criticism from
some members of the European Parliament. The Gobdlpe Alliance of Liberals
and Democrats for Europe want the European Parianm@ urge Namibia to
immediately stop the "threats and intimidation d@odensure the earliest possible
restoration of respect for human rights and the aillaw in Namibia®® The group
informed the European Parliament that the motiahdemaged Namibia's credibility
in the light of the country's obligations to fullfthe terms set out in Article 9 of the

African, Caribbean and Pacific-European CommissiGACP-EC) Cotonou

2LGoN Bans UDP”, Namibia Human Rights Report 2007, November 13 2007, p.149

“SWAPO MP Tables NSHR motion”, Namibia Human Rights Report 2007, November 13 2007, p.127
‘Europe to debate Hakaye's motion on curtailing freedoms”, the Namibian online, Friday, September 28 2007

202
203,
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agreement. The article deals with respect for hungdrs, democratic principles and

the rule of law, and the State Party is a signatoeyeto®®

187. Several reputable international human rights omgions, such as Human Rights
Firsf® and Coalition for the International Criminal Coy&€ICCY* have also
expressed concern about death threats issued aghefficials of the Author

hereof.
Control of Electoral Commission of Namibia (ECN)

188. Articles 17, 21 and 95(k) of the Namibian Considnt guarantee the right of
Namibian citizens to engage in peaceful politicztivaties intended to influence the
composition and policies of Government. Article @6 ICCPR, read with CCPR
(HRC) General Comment 25 of July 1996 also guagatite right of citizens without
distinction on the grounds of race, color, sexglayge, religion, political or other
opinion, national or social origin, property, birtn other status, to participate in
public affairs, voting rights and the right of efuaccess to public service.
Furthermore, Article 25 of ICCPR recognizes andguts the right of every citizen to
take part in the conduct of public affairs, thehtigo vote and to be elected and the

right to have access to public service.

189. According to HRC, whatever form of constitution gwvernment is in force, States
Parties are under the obligation to adopt suctsleye and other measures as may
be necessary to ensure that citizens have anigéaaportunity to enjoy the rights it

protects. In other words, Article 25 of ICCPR lies the core of democratic

204"Europe to debate Hakaye's motion on curtailing freedoms”, the Namibian online, Friday, September 28 2007

205“Rights group urges Pohamba to protect NSHR”, The Namibian online, Friday, August 31 2007
28upyplic Statement In Reference To The Submission Of Information By A Namibian Coalition Member To The
International Criminal Court”, Press Release, NSHR, October 5 2007
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government based on the consent of the peoplenacaniformity with the principles
of ICCPR?"’

190. However, free and fair elections are inextricahlykéd to the existence of an
independent electoral authority to supervise tleeteral process and to ensure that
elections are conducted fairly, impartially andaccordance with established laws
which are compatible with ICCPR provisions. Agaitthough the Covenant does not
impose any particular electoral system, any sysiperating in a State Party must be
compatible with the rights protected by Article @ICCPR and must guarantee and
give effect to the free expression of the will lo¢ telectors.

191. This implies then that voters should be protectennfany form of coercion or
compulsion to disclose how they intend to vote owlthey voted, and from any
unlawful or arbitrary interference with the votipgocess. According to HRC, there
should also be independent scrutiny of the votimg) @ounting process and access to
judicial review or other equivalent process so thlaictors have confidence in the
security of the ballot and the counting of the 83f& Being entirely made up of
ruling Swapo Party members and activists, ECN doets meet any of the

requirements set forth in ICCR®therwise, the Author hereof challenges the State

Party to describe the electoral system and expiaim the different political views in
the State Party are represented in ECN. Moreover,summary dismissaf on
March 7 2008 of the Director of Elections on meuspscion that he is an RDP
supporter is indicative of how the different paiéti views are not accommodated or
tolerated at ECN.

27haragraph 1 CCPR General Comment 25 of July 12 1996
28haragraphs 20-22 of CCPR (HRC) General Comment 25 of July 12 1996
%K ANIME’S DISMISSAL ASSAULT ON DEMOCRACY ", Press Release, NSHR, March 9 2009
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Article 5(d) (i): Other Civil and Political Rights

192.

Articles 21(1) (g) and 21(1) (h) of the NamibianrSttution guarantee the right to
freedom of movement and residence within the berddrthe State Party, while
under Article 97 of the said Constitution the StBtaty has the obligation to grant
asylum to persons who reasonably fear persecutiaoatemplated in Article 1(2) of
the 1951 UN Convention relating to the Status dBees.

Violations of Refugee Rights

193.

194.

The Author hereof appreciates the fact that théeSRarty has acceded to or ratified
the UN Convention relating to the Status of Refggae® well as the enactment, albeit
belatedly, of the Namibia Refugee (Recognition &wahtrol) Act 1999 (Act 2 of
1999). Article 97 of the Namibian Constitution algoarantees the right of “persons
who reasonably fear persecution on the groundef tholitical beliefs, race, religion
or membership of a particular social group” to banged asylum in the State Party.
However, most of the measures referred to in papdgy 225 to 262 are either non-
existent and or, where they existed, they are mwhpatible with most of the
provisions of the Convention relating to the StaitiRefugees.

Firstly, the right guaranteed under Article 5(d) ¢f the Convention is generally
denied in practice in respect of some 8 000 refsige¢he State Party most of whom
have been restricted to the Osire Refugee Camp jC$@he of them for years. The
Author hereof has, on numerous occasions sincénd@sption, expressed concern
about the refugee rights situation and has stroadisocated that refugees be treated

in accordance with internationally recognized piptes and normé&:°

210,

‘Exile”, Namibia Human Rights Report 2003, August 11 2003, p.37-40 and “Exile”, Namibia Human Rights

Report 2006, October 2006, p.139-140
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195.

196.

197.

198.

In addition, refugees, individually or through theirganizations, have themselves
persistently complained abauter alia the denial of their right to dignity by the State
Party. This includes refugees being indiscriminatedstricted to ORC. ORC is
situated some 120 kilometers from the nearest t@tnyarongo, and more than 200
kilometers northeast of the capital of the StatayP#&ccording to UNHCR, about 6
500 refugees are confined to ORC while 1 500 wigieg outside the camf?

Secondly, the State Party acts discriminatorily.il/lit has extendegbrima facie
recognition of refugee status to all Angolan asylseekers, the same privilege is
denied to nearly 300 asylum seekers from the DeaticdRepublic of Congo (DRC)
and Burundi, as well as Rwanda, arguing that thktiged situations in those
countries was stabfé? Also, despite the enactment of the Namibia Refugee
(Recognition and Control) Act 1999 (Act 2 of 199@hich makes provision for an
Appeal Board, the latter was only established atethd of 2006. In April 2007 there
was a backlog of more than 1 000 status applicatases. The State Party recorded
242 new applications and decided on 239 of themth@de, it granted protection to
146, denied it to 67, and held 24 past the enti@f/ear.

The applications for refugee status from many amy$eekers dating as back as 1996
were still pending and waiting for their status edetination by the end of 2007.
According to the Namibia Refugee (Recognition ar@ht@®l) Act 1999 (Act 2 of
1999), all refugee determination procedures, inogicappeals, should be finalized
within three months (i.e. 90 days). Some refugeesasylum seekers are yet to get

their status, after more than ten (10) years ofimgi

Thirdly, the non-applicability of the provisions éfrticle 11(3) of the Namibian
Constitution to “illegal immigrants” makes it pogk for anyone viewed as an
“illegal immigrant” to be detained for more than W8urs before court appearance.

#Leywe Want To Live With Dignity”, The Namibian online, Friday, June 20 2008

212,

‘Namibia: Refoulement/Physical Protection”, World Refugees Survey 2007, U.S. Committee for Refugees and

Immigrants, p.91
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Accordingly, close to 50 refugees were arrestedndu2006 for leaving ORC or
traveling with expired permits and were held ini@olcustody for a long period of

time before court appearance.

199. Fourthly, while Article 11(5) of the Namibian Coitation guarantees the right of
refugees to legal representation, the right offagee to counsel of his or her choice
can hardly be enjoyed by refugees in the absencea giroper identification
documents. In particular, the absence of propeuged registration process is
probably one of the most pressing violations ofittiernationally recognized refugee
rights in the State Party. In the absence of sagfstration, the consequential denial
of identity and other documents to refugees, bylicapon, results in attendant denial
of other fundamental human rights and freedoms agieed by the present
Convention and the Namibian Constitution. Thesétsgand freedoms include the
right to own movable and immovable property andrtpkt to inheritance, as well as

to secure employment and to get married and estaalfamily.

200. Intwo (2) incidents the State Party even refuseddue travel documents to two (2)
refugees because it had yet to act on their agita(one for a work permit and the
other for recognition). Since they were denied @étadocuments, both had to miss
international and regional conferences during R097. Most refugees have been
living in ORC for more than six (6) years, butlstiley do not know whether or not

they have officially been granted refugee stéttis.

201. This state of affairs can be likened to overt orezbdiscrimination as when one does
not have an identity document he or she hardlytexis aPress Releasessued on
June 15 2008, the Author hereof expressed condmyatdhe furtive efforts by the
State Party to amend several vital provisions enXlamibian Constitution regarding
the acquisition of Namibian citizenship by marriagad naturalization. These

inherently xenophobic proposed amendments wouichb&emented to the chagrin of

#3a\we Want To Live With Dignity”, The Namibian online, Friday, June 20 2008
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202.

203.

foreigners in general and refugees in particulaabse, if such amendments were to
be effected, a foreigner and a refugee would hawedtt for at least 10 years before

obtaining his or her citizenship by marriage.

Due to the untenable situation at ORC, on June Qa8 2refugees marked the
International Refugee Day by petitioning the StBtaty to close down ORC and
demanding either to be integrated “immediatelybitite Namibian society or to be
repatriated and resettled in other countries.

In so far as the constitutional right to freedormavement and choice of residence
are concerned, the fact that the State Party hae meservation (see paragraphs 234
and 241) to Article 26 of the Convention relatimgthe Status of Refugeesipso
facto sufficient indicia that the State Party is of mitéo deny certain categories of

people the right to freedom of movement and resieen

Violations of Non-refoulement Doctrine

204.

205.

The Author hereof also challenges the accuracyhefinformation which the State
Party has provided CERD at paragraph 233 of thee $tarty Report, regarding the
universally binding doctrine of non-refoulement walhiprotects refugees and asylum
seekers. The doctrine is a peremptory principleustomary international law that
guarantees the right to protection of refugees flmimg returned to places where
their lives or freedoms could be at risk. It igua cogensof international law that
strictly forbids the expulsion of a refugee intoaea where he or she might again be

subjected to persecution.

The principle of non-refoulement arises out of aternational collective memory of
the failure of nations during World War Il to prae safe haven to refugees fleeing
certain genocide at the hands of the Nazi regimdik® political asylum, which

applies to those who can prove a well-grounded fefapersecution based on

83



206.

207.

208.

membership in a social group or class of persoons;rafoulement refers to the
generic repatriation of people, generally refugee®, war zones and other disaster
areas. The doctrine is codified within the 1951 &@nConvention and the 1967
Protocol. Today the principle of non-refoulementeosibly protects recognized
refugees and asylum seekers from being expelled fmuntries that are signatories
to the 1951 Convention or 1967 Protocol.

This doctrine has therefore been flouted with impuan several occasions, despite
the statements to the contrary as contained agpph 233 of the State Party Report.
The Author hereof has recorded several incidentsrevithe State Party had either
expelled and or threatened to expena fiderefugees into the hands of potential
persecutors

In one such incident on May 18 19B8. Manuel Sahando Neto, an Angolan who had
refugee status in Namibia, was arrested and depdngeState Party authorities on
May 18 1998. Despite a High Court order, Dr. Netasvgoon forcibly deported to
Angola. His refoulement came within days after fssumed the position of the
Executive Director of the Angolan Human Rights Leag(LADH) which was
established on May 6 1998. LADH is legally recoguaizas a non-profit-making non-
governmental organization in the State Patty.

In another case, State Party authorities abdudbadedn (13) alleged Caprivi
secessionists from neighboring Botswana and Zatolsgand trial for high treason in
Namibia, a claim the State Party has deAfédHowever,evidence contradicting the
official State Party version, as to how the 13 meme brought before the court, was

produced during the controversial high treasori inighe High Court on October 31

214,

‘Document - Namibia: Amnesty International shocked at forcible return of refugee”, News Service 99/98, Al

INDEX: AFR 42/03/98, May 27 1998, http://www.amnesty.org/en/library/asset/AFR42/003/1998/en/dom-
AFR420031998en.html; “Human Rights Watch Fears for Deported Angolan Human Rights Activist,
http://hrw.org/english/docs/1998/05/28/angolal113.htm; “Southern African Migration Project”, Migration News -
May 1998

21%NAMIBIA: Govt denies men abducted for trial”, IRINnews online, October 29 2003
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2009.

210.

2003. Contrary to the Namibian Constitution, sorhéhem were unlawfully held in

custody for up to six (6) months without court ag@ace.

In a third serious refoulement incidesseveral Botswana-based reliable sources on
December 13 2003 confirmed earlier reports by théhdr hereof that at least eight
(8) Caprivian refugees have been deported from vikota to face high treason
charges in Namibia. On Friday December 12 2003Atltbor hereof, citing reliable
sources, reported that “an additional 8 Caprivisare being abducted from

neighboring Botswana” to face high treason chaftfes.

On December 24 2003 this incident has received eondtion from the United
Nations High Commissioner for Refugees in Botswamduich demanded an
explanation from the Botswana authorities. Botswlaased UNHCR officials called
Botswana's action a violation of its "non-refouletiepolicy, which prohibits the
forced return of asylum-seekers to areas wheredbeld face danger - a cornerstone
of international refugee protection. “We cannotegtdhat these asylum seekers were
deported without a chance to explain their casedjd SUNHCR-Botswana
Representative Benny Otim. UNHCR said it was neitiieen a chance to look into

the cases nor advised of the deportatfohs.

Article 5(d) (iv): Right to Marriage

211.

This right deals with the right to marriage and ickoof spouse. In terms of Article
4(3)(bb) a foreigner who marries a Namibian citizenentitled to citizenship by
marriage if subsequent to marriage, such foreigmdmarily resides in the State
Party as the spouse of such citizen for at least(8y years. In terms of Article 14 of
the Namibian Constitution, men and women of fule atyithout limitation due to

race, colour, ethnic origin, nationality, religiocreed, or social or economic status”,

216
2

‘9 Caprivians abducted”, Press Release, NSHR, December 13 2003
“Botswana: UNHCR denounces return of asylum seekers to Namibia”, Southern African Migration Project,

Migration News - December 2003
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212.

213.

214.

has the right to marry and found a family and tin&t couple is “entitled to equal

rights as to marriage, during marriage and atigsadution”.

In addition, CCPR (HRC) General Comment 19 of 2#iy1990 on the protection of
the family reaffirms the right to marriage and dgyaf the spouses. Under Articles
14 and 23 of the Namibian Constitution and ICCP&spectively, the family is
recognized as the natural and fundamental group ainsociety and is entitled to
protection by society and the State. Protectiotheffamily and its members is also
guaranteed, directly or indirectly, by other prosis of the Covenant such as Article
17, which establishes a prohibition on arbitraryumtawful interference with the

family.

However, the Author hereof has recently discoveand exposed a secret Cabinet
document proposing extensive constitutional amemisneOne of the proposed
constitutional amendments seeks to amend Artic3¢ @b) to increase the period of
two (2) years to at least 10 yeat&This limitation makes it even more difficult for
couples to achievde factoequality in marriage in that of the spouses isetesuch
right for not less than ten (10) years. This stdtaffairs also constitutes a threat to

family integrity.

HRC requires States Parties to report on how theem (whether "nuclear” or
"extended") and scope of the family is construed @ndefined in their own society
and legal systerft® According to HRC, this should be indicated withexplanation
of the degree of protection afforded to each. gwof the existence of various forms
of family, such as unmarried couples and theirdrkit or single parents and their
children, States Parties should also indicate véredh not and to what extent such
types of family and their members are recognizedi @otected by domestic law and
practice.

218

“Furtive Cabinet Intrigues To Amend Constitution”, Press Release, NSHR, June 15 2008

219 paragraph 2, CCPR General Comment 19 (July 29 1990)
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Article 5(d) (v): Right to Own Property

215.

216.

217.

In addition to Article 5(d) (v) of the present Camiion, the right to own movable
and immovable property is guaranteed in the Stateyfh terms of Article 16 of the

Namibian Constitution.

Article 27 of ICCPR provides that, in those Stateswhich ethnic, religious or
linguistic minorities exist, persons belonging bege minorities shall not be denied
the right, in community with the other members loéit group, to enjoy their own
culture, to profess and practice their own religionto use their own language. The
Human Rights Committee observes that this artistaldishes and recognizes a right
which is conferred on individuals belonging to nripgroups and which is distinct
from, and additional to, all the other rights whi@s individuals in common with
everyone else, they are already entitled to enjuleuICCPR.

Also, in terms of CCPR General Comment 23 of ABril994 HRC concludes that
Article 27 of ICCPR on the protection of these tgyls directed towards “ensuring
the survival and continued development of the caliueligious and social identity
of the minorities concerned, thus enriching theritabf society as a whole” while
CCPR (HRC) General Comment 23 reads that “persagenging to [ethnic,
religious or linguistic] minorities shall not be rded the right, in community with
other members of their group, to enjoy their owhure, to profess and practice their
own religion, or to use their own languagé® HRC also observes that these rights
must be protected as such and should not be cahfwgl other personal rights
conferred under ICCPR. According to HRC, Statesti€ar therefore, have an
obligation to ensure that the exercise of thedetsigs fully protected and they should
indicate in their reports the measures they haoptad to give effect to these rights.
However, this right is not in practice enjoyed lgytain individuals and or groups in
the State Party.

220 paragraph 1, CCPR General Comment 23 as adopted during 50" Session of HRC on April 8 1994
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Alienation of Rehoboth Baster Property

218.

219.

220.

For example, on August 29 2007, ethnic minority éteth Baster Community
KapteinJohn McNab once more accused the State Partystdragtic discrimination
and of having alienated certain properties tradélty belonging to his community.
These properties, McNab argues, are not gimg qua norassets towards ensuring
the survival and continued development of the RetiolBaster Community as a
distinct cultural, religious and social group, thaye also indispensable for the
promotion by the Baster Community of their cultaseenvisaged in Article 19 of the

Namibian Constitution.

Specifically, Kaptein McNab noted that, soon after State Party indeperedem

March 21 1990, his people had been robbed of theirovable and movable property
and denied the right to constitute their own tiadiél authority contrary to the
provisions of the Namibian Constitution. McNab s#dt on October 16 1991 a
certain Maasdorp, acting on State Party instrustidrad sold several immovable
properties belonging to the Baster Community to eo8wapo Party members

without the approval of Parliament.

In a Press Releasssued on May 27 1996, the Author hereof also seduhe State
Party of violating the right of the Baster peopeekist as “a social group of persons
who share a common ancestry, cultural heritagguage, customs and traditions and
who recognize a common traditional authority arthlrit a common communal land,

commonly known as the Rehoboth Gebfét”.

“In order for this community to continue to exist auch and enjoy, practice,
maintain and promote its culture, language, tramhti and customs,

Rehobothers are entitled to all the fundamental &umights and freedoms

221,

‘Die Waarheid! Rakende die oorgdrag van die Rehoboth Baster eiendomme”, Chiefs Council of the Rehoboth

Baster Community, Volume 1, February 2007
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enumerated in [the Namibian Constitution] and ipa@noply of international
human rights treaties ratified by the GovernmentNafmibia, not least in
terms of Article 27 of [ICCPR]".

Unconstitutional Expropriation of White-Owned Farms

221. In addition, the racist and seemingly politicallptiwated expropriation of Rehoboth
Baster properties, the State Party also embarkesh ugxpropriation of farms
belonging to white people. Although there have beemeral incidents of such
expropriation, reference in this regard is madth&latest order of the High Court in
which the State Party’'s attempt to expropriate f@)rfarms belonging to German
nationals has been set asid@@n March 6 2008, the High Court ruled that the &tat
Party had not complied with the Commercial Land drRef Act 1995 and the
provisions of the Constitutioff

Article 5(d) (vi): Right to Inheritance

222. This right is also denied in practice in the Sttty in part due to the existence of
discriminatory law, which the State Party has “iriteel” from the previous apartheid
dispensation. The Author hereof has read and coes#ly is familiar with the
contents of the supplementary Lettérof June 15 2008 jointly submitted before
CERD by the Legal Assistance Centre and the Intermal Women’s Human Rights

Clinic and agrees fully with the views expresseztein.

223. Moreover, it must be pointed out that such denfiahleritance rights was part of the
issues which the Author hereof has raised in a @hdfeport submitted during the

consideration from January 15 2007 to February @7 26f the State Party’s report

222

e ‘Court halts expropriation of four Namibian farms”, The Namibian online, Friday, March 7 2008

“Supplementary Submission to the Committee on the Elimination of Racial Discrimination: Supplementing
Namibia’s 2007 Country Report.
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under CEDAW??* Following the said consideration it was not sgipg that the
CEDAW Committee only found two (2) positive aspeetsile at least 26 “principal

areas of concern and recommendations” were listdcdbamadeé?®

Article 5(d) (vii): Right to Freedom of Thought, Conscience and Religion

224. Additional to Article 5(d) (vii) of the present Ceention and Article 21(1)(b) of the

225.

Namibian Constitution, the right to freedom of tgbt) conscience and religion
(which includes the freedom to hold beliefs) isoalgiaranteed in terms of Article 18
of ICCPR and reaffirmed in terms of CCPR Generam@ent 22 of July 30 1993.
Moreover, in terms of its General Comment 22, HR@ws the attention of States
Parties to the far-reaching and profound impligatiof Article 18(1) of ICCPR,
which is the same as Article 5(d) (vii) of the et Convention and which entails
freedom of thought on all matters, including peedaonviction and the commitment
to religion or belief for both individuals and coranities. According to HRC, the
fundamental character of the rights enshrined uddgtcle 5(d) (vii) of the present

Convention constitutes the inviolability of sucghis even during public emergency.

However, the Author hereof expresses concern tiatState Party Report is also
dead silent on the legislative, judicial, admirasitre or other measures, if any, that
the State Party has adopted to give effect to Wrtis(d)(vi) of the present
Convention. This right is also violated in practicethe State Party. For example,
asked on April 8 2001 what message he had for thech in Namibia, then
Namibian President Sam Nujoma had only harsh wdodsthe churches when

Nujoma rancorously replied:

“The church, as far as | am concerned, is foreigmlgsophers. Our
Constitution recognizes freedom of worship but h'tledare about it
because it's artificial, it's foreign philosopher&®

224

“Modifications or Abolishment of Discriminatory Laws”, Shadow Report: U.N. Convention on the Elimination of

All Forms of Discrimination against Women, NSHR, December 9 2006, p.11-14

225

Paragraphs 9 to 35 of “Principal areas of concern and recommendations”, U.N. doc. CEDAW/C/NAM/CO/3

228«Church seeks to reach Nujoma CCN wants to clear air”, The Namibian online, Wednesday, May 16 2001
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226.

227.

Nujoma claimed that the first German missionarigsowame to Namibia did

reconnaissance for the colonizers who were toviollo

Moreover, the year 2003 saw unprecedented verltatkst on certain religious
denominations in the country, coming from espegialling Swapo Party officials.
According to statistics, altogether seven (7) sadtacks on the so-called new
churches were recordéd. Similarly, the 2003 US State Department report loa t
freedoms of religion also noted thatthe same year, State Party officials had urged
caution about "new churches" and emphasized tleafolhree denominations in the

country's independence struggfd.

Article 5(d) (viii): Right to Freedom of Expressionand Opinion

228.

229.

Similarly, the Author hereof notes with serious cem the State Party’s failure to
inform CERD on the specific legislative, judicia@dministrative or other measures
which the State Party has adopted and put in ftagive effect to the provisions of
Article 5(d)(viii) of the present Convention on thght to freedom of expression and
opinion as contemplated under Article 21(1)(a) lnd¢ Namibian Constitution and
Article 19 of ICCPR, as well as CCPR’s General CantrilO of June 29 1983.

In the opinion of the Author hereof the right teddom of expression and opinion is
probably the most threatened of all the Articleghts in the State Party. As indicated
in the receding paragraph of this Shadow Repaetritihts to freedom of conscience,
assembly and association are also severely restrintthe State Party. Hence, it is
apparently no mere accident that, at paragraphs3333the State Party Report is
equally deafeningly silent on the legislative, pidi, administrative or other measures

227,

‘Right to freedom of Religion”, Summarized Namibia Human Rights Report 2003, p.16 and “Statistical

Analysis of Cases”, Summarized Namibia Human Rights Report 2003, p.19
8~Namibia: Status of Religious Freedom: International Religious Freedom Report 2003",
http://www.state.gov/g/drl/rls/irf/2003/23743.htm

91



the State Party has adopted and put in place ajiect to the provisions of Article
5(d)(ix) of the Convention.

Rehoboth Rights Violations

230.

231.

232.

In the matter betweed.G.A. Diergaardt et al. v. Namibian July 25 2000, HRC
found the State Party guilty of violating the pisions of Articles 19 of the Namibian
Constitution and 27 of ICCPR by intentionally ptoiting the use of Afrikaan&3n
his submission the late Rehoboth Badfaptein Hans Diergaardt claimed that the
failure by the State Party to introduce the ledgistaenvisaged under Article 3(3) of
the Namibian Constitution to permit the use of @#i languages other than English
denied him and his tribesmen the use of their mdthvegue in administration, justice,
education and public life. This, Diergaart arguedn violation of Articles 26 and 27
of ICCPR. Diergaarét al proved how the State Party had instructed civitaets not

to reply to the Diergaart’s written or oral commeations in the Afrikaans language

Hence, HRC found that the State Party IS in violatf article 26 of ICCPR®

Therefore, the State Party’s action disproportielyatffected Afrikaans speakers and
constituted indirect discrimination on the grounidlanguage. The Human Rights
Committee also stated that the State party is cora@ance with Article 2(3) (a) under
the obligation to provide J.G.A. Diergaarett al and the other members of their
community an effective remedy by allowing its oiidils to respond in languages other
than the official one in a non-discriminatory mannéhe State Party is under an

obligation to ensure that similar violations do notur in the future.

In this particular regard, CERD is therefore resjpdlg prayed to impress upon the

State Party the primacy and compulsory nature aipt@nce with its obligation to

*see J.G.A. Diergaardt et al. v. Namibia, (Communication No. 760/1997), CCPR/C/69/D/760/1997 of July 25

2000

230 paragraph 11, U.N. document CCPR/C/69/D/760/1996 of July 25 2000
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release orally or in the next State Party Repdmettinent information about thae
facto measures which either define the scope of freedbexpression or which set
forth certain restrictions, as well as any othemdibons which in practice affect the

exercise of this right.

Article 5(e): ESCR rights

233.

234.

In terms of Articles 5, 18 and 95 of the Namibiaon&titution and Article 12 of
ICESCR, the State Party is under the obligatiorespect, protect and fulfill the right
of every citizen to enjoy the highest attainabéndard of physical and mental health.
Needless to say, the right of citizens to enjoyttighest attainable standard of mental
and physical health care is indispensable for huswawival and a dignified life.
MDG 6 makes it imperative for the State Party uee HIV-AIDS, malaria and TB
and, by so doing, to reverse the spread of theth®lpgies by 2015

The Ministry of Health and Social Service (MoHSS)ntnued to grapple with

enormous challenges on a yearly basiier alia becaus¢hree-quarters of this N$1.6
billion went to salaries alone, while the rest watid the acquisition of new health
infrastructuré’>? Despite receiving the second largest budgetaogation annually in

the amount of N$1.6 billion, the public health sechas remained afflicted by
seemingly insurmountable and chronic challerfdé$hese include a critical shortage
of medical staff, lack of adequate medical equiptha drugs, electricity blackouts
and water shortages as well as lice, rodent ankireach infestation in public health

institutions>>*

232,

‘Hospital Crises - Kamwi Says Money's the Problem”, New Era Online, Friday, July 13 2007

Z3ustate of CEESR”, Namibia Human Rights Reports 2005-2007

234,

‘Hospital still a rubbish dump”, The Namibian online, Tuesday, October 10 2006
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235.

236.

237.

On July 24 2007, President Pohamba urged HealthstdmDr. Richard Kamwi to
“act with urgency” and do something about detetiotplevels of service at health
institutions. Speaking at the launch of the National Policy ovW4AIDS, Pohamba
observed that the deteriorating service standaads‘placed the health and lives of
patients at risk and needed to be "rectified withtelay”?**President Pohamba also
expressed concern over the “worsening state ofelmgjiin and around the public
health facilities including dirty residential coregkes where our doctors, nurses and
other health workers live?®

On July 16 2007, the “appalling and deplorable domts” in State hospitals
prompted the Legal Assistance Centre (LAC) to Urgesident Pohamba to declare
the public health sector “a disaster ar&%&iyhile on July 18 2007, the Forum for the
Future (FFF) observed in Bress Releas¢hat service delivery at public health
institutions across the country has declined siaptl is calling for urgent attention.
FFF also observed that there was a chronic shodagepropriate drugs and health
personnel in all public hospitals and clinics. Bedls old and the beddings are dirty.
The wards are filthy with an unbearable smell andkmoaches are running all over
the place®®

On July 12 2007, Health and Social Services Minidde. Kamwi expressed
unhappiness with the state of affairs prevailinghe public health sector, which he
blamed on budgetary constraift&However, LAC charged that poor or non-existent
maintenance and repair of health infrastructure wmasre “a case of pure

incompetence than budgetary constraift8”.

235,

‘President Urges Urgent Action On Health Sector”, The Namibian online, Wednesday, July 25 2007

Z%uhealth Standards Worry President”, New Era online, Wednesday, July 23 2007

237,

‘Declare public health sector a ‘disaster area’ urges the LAC”, The Namibian online, July 17 2007

Z38uEEE Statement of Solidarity with the LAC” Forum for the Future, Windhoek, July 18 2007
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“Hospital Crises - Kamwi Says Money’s the Problem”, New Era Online, Friday, July 13 2007

#0«Health Sector a ‘Disaster’ LAC”, New Era online, July 17 2007
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Article 6: Just and Adequate Reparation or Satisfatton

238.

239.

240.

This right is expressly guaranteed in terms of &8 Article 16(2) and 25(4) of the
Namibian Constitution as well as in terms of Aeicl4(6) of ICCPR. In terms of
CCPR General Comment 32 of July 9-27 20@8yment of “compensation according
to the law shall be paid to persons who have beenicted of a criminal offence by
a final decision and have suffered punishment @mnaequence of such conviction, if
their conviction has been reversed or they have Ipaedoned on the ground that a
new or newly discovered fact shows conclusively thare has been a miscarriage of
justice”?*! State Parties are therefore required to adoptsl&iie, judicial,
administrative or other measures ensuring that emisgtion as required in terms of
Article 14(6) of ICCPR can in fact be paid to thasgainst whom miscarriage of
justice has been effected and that such payment beusmade within a reasonable

period of time.

Under Article 6 of the present Convention, the &Rarty is under the obligation to
provide CERD with accurate information on the l&gise, judicial, administrative or
other measures which give effect to the provisioinArticle 6. Firstly, the emphasis
of the said measures should be placed on the eHeprotection and remedies,
through the competent, independent and impartiartsoand tribunals as well as
other State Party institutions, such as the Offaifethe Ombudsman or, where
applicable, through other national human rightsitusons against any acts of racial
discrimination as defined under Article 1(1) of thenvention

Secondly, the State Party is required to indicatésbthe measures so taken to assure
to everyone, including both nationals and non-meti® under the jurisdiction of the
State Party, the right to seek from such courts @nttibunals just and adequate
reparation or satisfaction for any damages regulfitom the practice of racial

discrimination as contemplated under Article 1(fljhe Convention.

241 paragraph 52, “Compensation in cases of miscarmdgustice”, U.N. document CCPR/C/GC/32, p.16
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241.

242.

This obligation is also not readily fulfilled bydhState Party. Specific reference in
this regard is, for example, made to the fact thatvictims of torture inflicted in the

aftermath of the alleged Caprivi separatists attackAugust 2 1999 have yet to
receive just compensation almost nine (9) afterinb&lents. Civil claims against the

State Party only began on June 18 28/88.

The very fact that the State Party is reluctantntake a declaration referred to in
Article 14 of the present Convention should be usg@ pointer to the fact that the
obligation to pay reparations for those who havenberonged is not at all taken

seriously by the State Party.

Rejection of Truth and Reconciliation Commission (RC)

243.

244,

The ruling Swapo Party (SP) has on numerous oatsissystematically rejected
national and international calls for the establishtrof a “home-grown” TRC to deal
with the recurrent issue of “missing persons”. &pagin the National Assembly on
September 12 2007, Justice Minister and Attornepe®&ad Pendukeni livula-lthana
rejected the Author hereof's calls for a TRC foe ttountry?*® In an interview with
his Swapo Party mouthpiece Secretary General DredErTjiriange also rejected a
TRC for the country**

On November 24 2005 then Swapo Party Presidentgoma himself once more
rejected the establishment of a TRC in the StatdyPaddressing a media
conference Nujoma said that Namibia did not neddR& to settle deal with either
the latest discovery of mass graves or other imtglef enforced disappearance and
deaths that occurred during the war of liberatiefoke Namibian independence and

thereafter. Nujoma said:

242,

‘Caprivi 'torture' trial starts”, The Namibian online, Thursday, June 19 2008

$1nternal monitoring reports, NSHR, Windhoek, September 12 2007 and “Ministerial Statement in the National
Assembly the Constitutional Principle of National Reconciliation”, Ministry of Justice, September 11 2007

244,

“Truth probe out of the question”, Namibia Today, Friday 31-06 Thursday, September 2007, p.1-2
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“Namibia will never be a rubberstamp of any countNamibia is different

from other countries. We adopted national recoatiin here”?*°

245. In a letter on August 18 2007 addressed to Preslderas Hifikepunye Pohamba the
Author hereof proposed an effective homegrown ttemal justice as well as a
national reconciliation process for the courffRAccording to the said letter, the
primary objective of such a process should be:t¢lestablish as accurately as
possible the facts about the gross violations @hdwu rights that had occurred inside
and outside Namibia between 1959 and 2003; (2htestigate the said violations
and, if enough admissible evidence is found, toigaannesty in respect of all those
alleged perpetrators who voluntarily disclose tHeole truth and or to prosecute all
those who refuse to disclose the whole truth; @)ptovide full and effective
reparation to the victims of the said violationgl dheir families; and (4) assurances

of non-repetition.

246. In addition to that, the Council of Churches in Niaia (CCN) and the Evangelical
Lutheran Church in Namibia as well as other majaurch denominations share the
view of the Author hereof that the issue of “migsipersons” should be resolved
through a home grown reconciliation conferen®@There is a general consensus
among Namibian citizens that the country might bi¢fieom a TRC-styled enquiry

into the wrongs of the past’
Marginalization of Office of Ombudsman

247. The Author hereof concurs with the statements aoathat paragraphs 369 and 370

of the State Party Report in so far as this reletd¢be constitutional and othde jure

*®Internal monitoring reports, NSHR, Windhoek, November 24 2005 and “Nujoma rejects calls for truth

commission”, The Namibian online, Monday, November 28 2005

248«Offer to Withdraw ICC Submission”, Letter addressed to President Lucas H Pohamba, NSHR, August 18
2007

24T“ELCIN Calls On Members To Be Calm, Prays For Peace”, Press Release, NSHR, September 18 2007

2% |nternal monitoring reports, NSHR, Windhoek, June 19 2007 and “TRC for Namibia?”, New Era online, June
21 2007
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248.

249.

powers and functions of the Office of the Ombudsntdowever, this is practically
how far it goes. Since Namibian independence ir018% Office of the Ombudsman
has been plagued by chronic understaffing and dfutheling as well as a host of
other institutional and administrative deficiengiegich continuously undermined its

institutional independence, integrity and effeatiess’*®

The mandate of the Office of Ombudsman was supptsebde “receiving and
investigating complaints” relating to mismanagememid corruption in public
administration as well as human rights violationsthie country>° In addition to
insufficient staffing and under-funding and low mle?' the Office of the
Ombudsman also continued to experience a flawe@nazgtional structure and
insufficient expertise and investigative skillsvasll as limited public awareness and
lack of decentralization. This state of affairs agely influenced State Party

performance in the field of respect for the ruldanf 2>

On February 24 2004, the Ombudsman list@ér alia diminished and declining
State Party political support and cooperation frigimistries and other departments
as some of the major factors undermining the ciigibof the Office of the
Ombudsman. In addition, most of the complaints hlathdby the Office of the
Ombudsman by March 2004 related to alleged abuspowfer or the country's
pension payout system and the greatest numbemdofidinal complaints (221) were
leveled against the Police, followed by Prisons 0j20and Justice (160)
department$>®Moreover, during its consideration of the StatetyP&eport under
ICCPR, HRC also urged the State Party to provideQffice of the Ombudsman with
enough personnel and financial means to exercsefuitctions in the field of

protection of human rights, as foreseen by the MamiConstitutiorf>*

249

Problems experienced in filling of posts” and “Staff retreat”, Management Services and Administration, Office

of the Ombudsman Annual Report 2001,Namibia, p.21-22

250
251,
252,
253,

Article 91, Namibian Constitution

‘A brighter future beckons, says Ombudsman Walters”, The Namibian online, Thursday, December 15 2005
‘GRN Undermines Office of Ombudsman”, Namibia HurRights Report 2004, August 2004, p.65

‘Public complaints target Police, Prisons, Justice”, The Namibian online, Wednesday, March 3 2004

#4paragraph 241, U.N. document CCPR/CO/81/NAM
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250. After its consideration of the State Party Reportier the CAT reporting procedure,

the CAT Committee made this recommendation reggrddequate compensation for

the victims of torture and CIOT

“The Committee recommends that the specific allegsitof ill-treatment
which have been brought to its attention be ingastid and that the results
of such investigations be transmitted to the CobesnitThe Committee also
recommends that the cases of disappearance of fomeenbers of the
South West Africa People's Organization (SWAPOpbeording to article
12 of the Convention, promptly and impartially istigated. In all
situations where reasonable grounds exist to beliethat those
disappearances amounted either to torture or toeotforms of cruel,
inhuman or degrading treatment, the dependantshefdeceased victims
should, according to article 14 of the Conventidre, afforded fair and
adequate compensation. The perpetrators of thoteshould be brought to
justice” 2*°
251. Unfortunately, this recommendation has yet to breiexd out by the State Party. Nor
have the perpetrators of torture and CIDT and eefbrdisappearances been
prosecuted let alone be investigated promptly amgiartially. In the final analysis,
the failure by the State Party to make the dedtaratreferred to in Article 14 of the
present Convention and Article 22 of the Conventgainst Torture as well as the
State Party’'s attitude towards the Judiciary arel Office of the Ombudsman are
ipso facto credible circumstantial indicia that the State tyfas not genuinely
interested in respecting, protecting and fulfillinge right of persons under its

jurisdiction to just and or adequate reparatioaroy other effective remedy.

#Sparagraph 247, U.N. Doc. CCPR/C/GC/32 (2007)
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V.

OBSEVARTIONS AND RECOMMENDATIONS

252. The State Party is in breach of virtually all salogive and procedural provisions of
the Convention.

253. The dimension of the existence of racial discrirtiorg racism, xenophobia and
related intolerance, inequalities and gross incamequities and disparities are very
strong pointer to the absence of democracy in tage Party.

254. The Author hereof is strongly of the opinion thiag tCaprivi high treason trial is a
monumental travesty of justice.

255. Examination of the conclusions and observations tled various UN treaty
supervisory committees indicate that there are nmegative than positive aspects
about the State Party’s compliance with internationstruments.

256. The State Party’s conduct at the United Nation ather international forums shows
that, more often than not, the State Party hasdvimtgether with countries known to
have violated the rights of their citizens.

Recommendations

257. The State Party should be censured by CERD.

258. In order to eradicate racial discrimination, racismenophobia and related

intolerance, the State Party the urgently needsddblstance through appropriate

field presence or similar UN programs.
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V. ABOUT AUTHOR HEREOF

“The Author hereof” refers to National Society feluman Rights (NSHR) of Namibia.
NSHR is a national private and non-profit makingnam rights monitoring and advocacy
organization. Founded on December 1 1989 by comedertitizens, the Organization
envisages a world free of human rights violationd aims to secure due recognition and
observance of all human rights and fundamentattmees, especially those enshrined in the
Namibian Constitution and enumerated in numerog®nal and international human rights,
humanitarian and customary international law tesatidopted by the United Nations and its
specialized agencies.

1. Legal Status

NSHR is lawfully registered as an association ipooated not for gain. The Organization
maintains observer status in the African CommissinortHuman and Peoples' Rights of the
African Union and is in special consultative stafGstegory II) with the UN Economic and

Social Council.

2. Overall Objectives

The Organization's overall objectives are to pramot

the principles of democracy, respect for the rilaw, justice for all and independence

of the judiciary

cultural, political, social tolerance

accessibility, responsiveness, transparency, atability and equity in public
administration and

representative and or decentralized political poweased on the informed and active

public participation
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3. Core Activities

In order to accomplish its mission statement anerall objectives, NSHR conducts certain
core activities. These activities include: proaetiuman rights monitoring, reporting and
civic education programs; training (internal andteemal); advocacy, lobbying and
networking; research and documentation; renderingaoalegal services & litigation; and

rendering of humanitarian assistance for the intgige

[END]
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