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To the United Nations Committee on the Elimination of 

Racial Discrimination

Introduction

This submission has been prepared in response to Australia’s combined Fifteenth, Sixteenth and Seventeenth Periodic Reports under Article 9 of the International Convention on the Elimination of All Forms of Racial Discrimination.  The Australian Government’s report was lodged with the CERD Committee on 7 January 2010.
The National Native Title Council (NNTC) is a national alliance of Native Title Representative Bodies and Native Title Service Providers (NTRB/NTS). It was informally established in August 2005, and incorporated in 2006. Its objects are, amongst others, to provide a national voice for NTRBs/NTSs on matters of national significance affecting the rights of Aboriginal and Torres Strait Islander people to protect and maintain ownership of land.

This submission therefore responds specifically to concerns raised by CERD in relation to the native title system.  This submission also supplements the Shadow Report submitted by Non-Government Organisations of Australia – Freedom Respect Equality Dignity: Action.
The Failures of the Current Native Title System
The current native title system has been condemned as unjust for a number of legitimate reasons, and the legal complexities of it have brought it into disrepute among Indigenous people and non-Indigenous people alike.
This submission will identify particular concerns about:

· the right to revitalize tradition

· the burden of proving connection to country

· the nature of Indigenous rights in comparison with non-Indigenous rights

· compensation for the extinguishment of native title

· the link between Indigenous religious/cultural rights and the use of natural resources

· procedures for establishing free, prior and informed consent

· self-determination and cultural rights; and
· securing Indigenous rights in domestic legislation.

The 2007 and 2009 amendments to the Native Title Act have not addressed the most discriminatory aspects of the native title system, and the current expenditure of time and resources in prosecuting a claim raises serious questions about the actual benefits of the system to Indigenous people.
The Right to Revitalise Tradition

The nature of legal evidence required to establish connection to country under the Native Title Act is an issue that continues to be problematic
.  A traditional owner group who has revitalized their traditions in recent years cannot be recognized as native title holders under Australian law unless those traditions have been observed, substantially without interruption, since the assertion of British sovereignty.
The UN Declaration on the Rights of Indigenous Peoples (2007) provides the right to revitalize Indigenous cultures (e.g., in Article 13), and the Native Title Act should be amended accordingly
.
The Burden of Proving Connection to Country 

As suggested in the UNPFII’s ninth session, April 2010, we continue to call on the Australian Government to change the Native Title Act so that some elements of the burden of proof are lifted from traditional owners. This might be achieved, for example, by reversing the onus of proof so that the State (or other respondent parties to a claim) bears the burden of rebutting a presumption of continuity, and by requiring the State to detail its acts of dispossession
.
The Nature of Indigenous Rights in Comparison with Non-Indigenous Rights

There are a number of other concerns about ‘lopsided outcomes’ – such as the requirement that wherever native title rights are perceived to be in conflict with other non-Indigenous rights, then those other rights must prevail. We regard this situation as discriminatory. 

We acknowledge the Australian Government’s endorsement of the UN Declaration on the Rights of Indigenous Peoples, but there appears to have been no close consideration given to statements made by UN bodies in the past, suggesting that the native title system in Australia does not live up to established benchmarks in human rights. 

The Commonwealth Government has not, for example, addressed the statement of 18 March 1999 from CERD:

The Committee, having considered a series of new amendments to the Native Title Act, as adopted in 1998, expresses concern over the compatibility of the Native Title Act, as currently amended, with the State Party’s international obligations under the Convention… While the original 1993 Native Title Act was delicately balanced between the rights of indigenous and non-indigenous title holders, the amended Act appears to create legal certainty for governments and third parties at the expense of indigenous title.

Compensation for the Extinguishment of Native Title

The uncertainties and injustices of the current native title system can be illustrated by the failure of the Native Title Act to deliver on its stated intention to deliver compensation for the wrongful extinguishment of Indigenous title. No litigation has yet led to this outcome.

There are a number of confidential negotiated agreements covering the management of compensation, and while we respect the right to maintain confidentiality, these agreements are not subject to scrutiny or evaluation.
Moreover, the current state of the law suggests that this obligation to provide compensation relates only to the period following the establishment of the Racial Discrimination Act (1975). 

We regard this conclusion as unjust. “Just terms” compensation for compulsory acquisition of title was established by the Constitution (section 51), and therefore Aboriginal people have been denied their right to compensation in relation to native title since1901. This follows the shared conclusion of three High Court judges in the Mabo case, although their view is not upheld in the final judgment.
  Furthermore, when there is a determination of native title it is a determination of what is and has always been.  From this it follows that where there has been extinguishment in the past it was extinguishment of an existing right and should therefore be compensated.
Indigenous Religious/Cultural Rights and the Use of Natural Resources

The constitutional right to the “free exercise of religion” (section 116) provides yet another vexed example. It is common knowledge among anthropologists that the practices of Aboriginal “religion” cannot be separated from “cultural” rights to take natural resources. Yet Australian laws regularly presume a distinction between “Aboriginal cultural heritage”, and the rights to take natural resources. 

Accordingly, article 25 of the UN Declaration on the Rights of Indigenous Peoples establishes our “distinctive spiritual relationship” with our lands and resources. This reaffirms earlier statements from the UN that in the case of Indigenous peoples “culture” manifests itself in “a particular way of life associated with the use of land resources”.

Procedures for Establishing Free, Prior and Informed Consent

The preceding examples all suggest that the cultural disparities between Indigenous and non-Indigenous legal systems can only be resolved by genuine negotiation. Accordingly, the UN Declaration on the Rights of Indigenous Peoples includes requirements for effective consultation (“free, prior and informed consent”) around all policies that affect the lives and resources of Indigenous peoples – notably in article 27:

States shall establish and implement, in conjunction with indigenous peoples concerned, a fair, independent, impartial, open and transparent process, giving due recognition to indigenous peoples’ laws, traditions, customs and land tenure systems, to recognize and adjudicate the rights of indigenous peoples pertaining to their lands, territories and resources, including those which were traditionally owned or otherwise occupied or used. Indigenous peoples shall have the right to participate in this process.

Such rights to participation have yet to be enshrined in Australian law. We therefore call on the Australian government to implement its commitment to the UN Declaration on the Rights of Indigenous Peoples in effective, domestic legislation.
Self Determination and Cultural Rights
The right to self-determination is embodied as article 1 both in the International Covenant on Civil and Political Rights (ICCPR) and the International Covenant on Economic, Social and Cultural Rights (ICESC). Yet this right has proved controversial in its application to Indigenous people wherever it has been seen as a threat to state sovereignty. Accordingly, this anxiety is dealt with in the sequencing of articles 3 and 4 in the UN Declaration on the Rights of Indigenous Peoples:

Article 3 
Indigenous peoples have the right to self-determination. By virtue of that right they freely determine their political status and freely pursue their economic, social and cultural development. 
Article 4 
Indigenous peoples, in exercising their right to self-determination, have the right to autonomy or self-government in matters relating to their internal and local affairs, as well as ways and means for financing their autonomous functions. 
Among those matters that would be most clearly included within the scope of “internal and local affairs” would be the right to freely enjoy a “culture”. As noted above, traditional owners consistently understand “culture” to encompass much more than what is found in current legal definitions, and there is an essential link between the exercise of Indigenous culture and the business of self-determination.

Australian law should be comprehensively reviewed in order to ensure its compatibility with article 31 of the UN Declaration on the Rights of Indigenous Peoples:

Indigenous peoples have the right to maintain, control, protect and develop their cultural heritage, traditional knowledge and traditional cultural expressions, as well as the manifestations of their sciences, technologies and cultures, including human and genetic resources, seeds, medicines, knowledge of the properties of fauna and flora, oral traditions, literature, designs, sports and traditional games and visual and performing arts. They also have the right to maintain, control, protect and develop their intellectual property over such cultural heritage, traditional knowledge, and traditional cultural expressions.

What has sometimes been called “intangible cultural heritage” is more difficult to define than material remains, but it is imperative that all forms of Indigenous cultural heritage be protected in effective Australian laws.
 These laws will need to be effectively integrated with the native title system.

Securing Indigenous Rights 
We wish to make three points about the current the mechanisms for securing Indigenous rights in Australia. 

First, Australia is now the only country within the broader reach of common law that lacks human rights legislation at the federal level. The language of human rights articulates the most basic, and the most universal, aspirations for human wellbeing. A nation without effective domestic protection of such rights is not likely to be in a position to provide secure protections against racial discrimination.

Secondly, Aboriginal and Torres Strait Islander peoples have no historical grounds to trust the tides of Australian parliaments. Unstable balances of power, swayed by the interests of shifting democratic majorities, have not effectively defended our rights. The suspension of the Racial Discrimination Act, in the context of the Northern Territory Intervention, illustrates the weakness of the legal instruments in Australia for protecting Indigenous rights.

Thirdly, the Mabo judgement was an historic event in which the courts made a promising beginning. But even the gains of that landmark case have been wound back by subsequent jurisprudence, parliamentary processes and bureaucratic measures.

Our conclusion, then, is that both the parliaments and the courts require a more substantial and more basic vision of a society free from racial discrimination, entrenched in human rights legislation. In spite of its stated policy intentions, and the recommendations of one of the broadest public consultation processes in Australian political history, the Australian government is not moving to implement an Australian human rights act.  This mechanism would have provided a strategic step towards greater protection of Indigenous rights.

In the absence of such a human rights act, we therefore call on the Australian Government to investigate what legal measures will be required to implement in domestic legislation all the provisions of the UN Declaration on the Rights of Indigenous Peoples.  In the light of such a broader investigation, the current discriminatory elements of the native title system, as outlined above, will be readily identified.
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� This issue is identified in CERD’s reponse to the report submitted by Australia, under Article 9 of the Convention in 2005. See especially CERD/C/AUS/CO/14 , 14 April 2005, at paragraph 17.


� See the Australian Human Rights Commission Native Title Report 2007, recommendation 8.2 ‘That the Native Title Act be amended to insert a definition of ‘traditional’ for the purposes of Section 223 that provides for the revitalisation of culture and recognition of native title rights and interests’.


� Justice French, ‘Lifting the Burden of Native Title – Some modest proposals for improvement’. Paper presented to the Federal Court Native Title User Group, Adelaide, 9 July 2008. Cf. Justice AM North and T Goodwin, ‘Disconnection – the Gap between Law and Justice in Native Title: A Proposal for Reform’, paper delivered to the AIATSIS National Native Title Conference, Melbourne, 4 June 2009.


� CERD Committee Decision on Australia, 18 March 1999, paragraph 6. Available at http://www.austlii.edu.au/au/journals/AILR/1999/15.html


� See for example Mabo v Queensland [No.2] (1992) 175 CLR 1, 111 (Deane and Gaudron JJ) and the discussion in Lisa Strelein, Compromised Jurisprudence: Native Title Cases since Mabo (Canberra: Aboriginal Studies Press, 2006), pp.20-23. 


� For example, UN Doc. CCPR/C/21/Rev.1/Add.5, 8 April 1994.


� See the 2006 proposals of the World Intellectual Property Organization, “Revised Provisions for the Protection of Traditional Cultural Expressions / Expressions of Folklore” (WIPO/GRTKF/IC/9/4), available at http://www.wipo.int/meetings/en/doc_details.jsp?doc_id=77573.
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