Submission to the Committee for the Elimination of All Forms of Racial Discrimination (CERD)
By: Asian Migrants Coordinating Body – Hong Kong (AMCB-HK)* 

and Mission For Migrants Workers (MFMW Limited)

Hong Kong is home to hundreds of thousands of foreign workers. Majority of the foreign workers are women from Asian countries such as the Philippines, Indonesia, Thailand, Nepal and Sri Lanka and are working as domestic workers (foreign domestic workers or FDWs).

Estimates put the number of FDWs at around 250,000, which is about 6.76% of the total Hong Kong labor force (which is 3.7 million) thereby making it a significant section of the society.

The policies of the Hong Kong government towards Asian FDWs show how racial discrimination has been institutionalized in Hong Kong. While it projects itself as a multicultural and cosmopolitan city, the rules that govern Asian FDWs concretely expose otherwise. 

The following are the major policies that FDWs and their advocates within the local community deem as racially discriminatory:

1. The New Conditions of Stay (NCS), 1987

Commonly known as the Two-Week Rule, the NCS is the major policy that governs the working and living situation of FDWs who are predominantly Asians. It is important to note that this rule does not apply to expatriate professionals in Hong Kong.
Implemented in 1987, the NCS dictates the condition of stay of Asian FDWs. Briefly, it stipulates that upon termination of contract – by the FDW or by her employer – the employee only has two weeks to stay in Hong Kong. She then has to wait in her country of origin for her working visa if she does find a new employer. Exceptional cases to the rule are on a case-by-case basis and are strictly dependent on the discretion of the immigration officer. 
The major impacts of the NCS to FDWs are:

a) Putting FDWs in condition vulnerable to abuses

With such a limited period to discourage finding a new employment and the fear of coming back home to their families unemployed, many FDWs are forced to contend with abusive conditions just so they can keep their employment. These abuses include violations of their labour rights as well as physical and sexual abuses.
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According to the data of the Mission For Migrant Workers (MFMW Limited or MFMW), 1,206 FDWs went to their walk-in centre in 2007 to ask for assistance on their complaints. These complaints were categorized as labour-related (or employment-related cases), agency related, police, medical and immigration-related, as seen in the figure on the left. 
The NCS has been repeatedly challenged by FDW organizations and their advocates in court in Hong Kong and on an international level.

In fact, in addition to CERD, the Concluding comments of the CEDAW in 2006 included the following:
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“41. The Committee is concerned about the situation of female foreign domestic workers who may be subject to double discrimination on the basis of their sex and ethnic background. The Committee is also concerned about the “Two -Week Rule”, which requires foreign domestic workers to leave Hong Kong within two weeks after the expiration of their employment contract or premature termination, thus pushing foreign domestic workers to accept new employment which may have unfair or abusive terms and conditions in order to be able to stay in Hong Kong. It further raises concern at the reported abuse perpetrated by employment agencies against domestic workers, such as lower wages, fewer holidays and longer working hours than what is prescribed by law.

42. The Committee recommends that the Government of the Hong Kong Special Administrative Region ensure that female foreign domestic workers are not discriminated against by their employers or subject to abuse and violence. It urges the Hong Kong Special Administrative Region to repeal the “Two-Week Rule” and to implement a more flexible policy regarding foreign domestic workers. It also calls upon the State party to strengthen its control of employment agencies and to provide migrant workers with easily accessible avenues of redress against abuse by employers and permit them to stay in the country while seeking redress. The Committee further urges the State party to make migrant workers aware of their rights so that they have access to justice and can claim their rights.” (Committee on the Elimination of Discrimination Against Women’s Thirty-sixth Session 7-25 August 2006)
b) Making FDWs victims of debt bondage

Majority of FDWs get employment in Hong Kong through recruitment agencies in their home countries who have tie ups with recruitment agencies in Hong Kong. Many of them get overcharged. Desperation drives FDHs to grab the opportunity to work abroad despite the obvious exploitation by the agencies.[In the case of Indonesians, the fees charged by private recruitment agencies are endorsed by their government]

Through various modus operandi, recruitment agencies and their partner financing agencies charge up to seven times the monthly salary of FDWs. It is thus common that when they get to Hong Kong, they are already indebted either to private individuals in their home country or to the partner financing agencies of the recruiters. The vicious cycle of debt then starts with FDWs always looking for ways just to make ends meet. They go deeper and deeper into indebtedness.

In 2007, the MFMW handled 314 agency-related problems, 267 of which, involved cases of overcharging. They are those who chose to file claims from recruitment agents. Many just did not bother unless they lose their job prematurely, before they can discharge their debts to their recruitment agencies. Many victims of overcharging are forced to settle with their recruiters for a sum that is far too little as compared to what they paid.

c) Depriving FDWs with the chance to be a Hong Kong resident

Of all sectors of foreign workers, only   FDWs not allowed to apply for permanent residency in Hong Kong despite being continuously employed for the requisite seven years or even more. It is important to note that FDWs normally come from different Asian countries.
As a perennial “guest worker”, FDWs are not permitted to develop their full potential as a resident of Hong Kong as well as getting deprived of services that are strictly limited to Hong Kong permanent residents. Their civil and political rights are also severely curtailed by this condition of exclusion from the regular legal and political framework of rights that cover foreigners who have been employed for seven or more years in Hong Kong.

2. Exclusion of Asian FDHs to the legislated minimum wage

While this policy is not yet final and is officially still under discussion and consultation with relevant sectors, recent statements of the influential Labour Advisory Board (LAB) point to the direction that the Hong Kong government will likely take.

Exclusion of FDWs to the proposal for a legislated minimum wage is patently discriminatory and contravenes conventions of the International Labour Organization (ILO) regarding wage and other related matters. According to ILO Convention No. 97 Migration for Employment Convention (Revised), 1949:

Article 6

6. (1) Each Member for which this Convention is in force undertakes to apply, without discrimination in respect of nationality, race, religion or sex, to immigrants lawfully within its territory, treatment no less favourable than that which it applies to its own nationals in respect of the following matters: 
a) in so far as such matters are regulated by law or regulations, or are subject to the control of administrative authorities-
I. (remuneration, including family allowances where these form part of remuneration, hours of work, overtime arrangements, holidays with pay, restrictions on home work, minimum age for employment, apprenticeship and training, women's work and the work of young persons;

3. Ban on Nepali workers
According to statistics, more than 50,000 Nepalis are currently in Hong Kong, and more than 1,000 workers are currently employed in the country as domestic helpers.

The Immigration Department of Hong Kong (HK) stopped accepting visa applications from Nepalis who want to study or take up employment in Hong Kong from June 6, 2005. (Announcement made in the official website of the Information Service Department of the government of Hong Kong, news.gov.hk.)
This measure affected those wanting to establish or join any business, undergo training and those seeking employment in Hong Kong which other nationalities could enjoy. 

These are the major racial discrimination issues facing Asian workers in Hong Kong. These must be addressed immediately as these contravene provisions of the CERD and are obstacles towards the achievement of a world free from racial discrimination.

* The Asian Migrants’ Coordinating Body – Hong Kong (AMCB HK) has the following members: Association of Sri Lankans in Hong Kong (ASL-HK), Asosiasi Tenaga Kerja Indonesia - Hong Kong (ATKI-HK) or Association of Indonesian Migrant Workers, Far-East Overseas Nepalese Association - Hong Kong (FEONA-HK), Filipino Migrant Workers' Union (FMWU), Friends of Thai - Hong Kong (FOT-HK), Thai Regional Alliance (TRA-HK) and United Filipinos in Hong Kong (UNIFIL-HK).
Table 1


Incidence of the 1,206 Cases According to Type


(Report on Complaints - Mission For Migrant Workers


 [MFMW Limited], 2007)












