
Communication to the United Nations Committee on the Elimination of Racial Discrimination

Submitted by Growing Together (June2009)

Growing Together Limited (“Growing Together”) was established in Hong Kong in 1999 by a number of charities to support the development of an inclusive and caring society where all citizens enjoy the fundamental human rights protected by international conventions. 
Executive summary:

Growing Together wishes, to inform the United Nations Committee on the Elimination of Racial Discrimination (“UNCERD”) that non-Chinese speaking (“NCS”) children with special educational needs (“SEN”) are deprived from their fundamental right to appropriate education on the basis of language, and to comment on the report (“HK Report”) submitted by the People’s Republic of China (“China”) to the UNCERD in respect of the Hong Kong Special Administrative Region (“HKSAR”). 

The HK Report claims that Hong Kong combats all forms of discrimination
 however the UNCERD’s existing concerns about the omission of protection against indirect discrimination on the basis of language
 have not yet been addressed. In addition, the substantive parts of the Race Discrimination Ordinance (“RDO”) are not yet in force and no specific timetable has been set for implementation.

The Equal Opportunities Commission (“EOC”) admitted in a letter dated 28 April 2008
 to Growing Together that “the distinguishing feature between NCS children with SEN and Chinese-speaking children with SEN is their different language preference. While the admission to…62 aided special schools and the 641 special classes in mainstream schools may in theory be open to NCS children with SEN, it seems clear that admission to these schools is not a practicable solution to their needs in the light of their own or their family’s language preferences”. The EOC however declines having the authority or duty to look into the matter further. 

Hong Kong is unable to provide specific figures as to the number of SEN children (whether NCS or Chinese speakers) on the territory
. The lack of official figures unfortunately prevents Growing Together from giving to the UNCERD the precise number of NCS children suffering from the discrimination in comparison to Chinese speakers.
Growing Together wishes that positive steps be taken to ensure that all children enjoy an equal right to appropriate education without discrimination.

We have summarised our discussions with the local authorities in Annex 2 and attached copies of relevant communications to Annex 3.  Should you have any query, please do not hesitate to contact us.

NCS children with SEN are deprived from their fundamental right to appropriate education on the basis of language, in breach of the International Convention on the Elimination of All Forms of Racial Discrimination (“Convention”).  
Preliminary remarks:

Pursuant to the International Covenant on Economic, Social and Cultural Rights (1966) (“ICESCR”) and the Convention, state parties shall protect and guarantee children’s right to education without discrimination of any kind (including on the basis of language
 
). We have set out in Annex 1 some of the relevant provisions of the international and local instruments relating to the right to education.

The right to “education shall be directed to the full development of the human personality and the sense of its dignity, and to strengthen the respect for human rights and fundamental freedoms... [E]ducation shall enable all persons to participate effectively in a free society and promote understanding, tolerance and friendship among all nations and all racial, ethnic or religious groups”
. The state has an obligation to ensure that the liberty of individuals to establish and direct educational institutions “does not lead to extreme disparities of educational opportunity for some groups in society”
.
A.
Facts

1.
English and Chinese are the two official languages of Hong Kong.

2.
Most educational establishments are Chinese-medium schools.

3.
Access to appropriate education is restricted by the disproportionately low number of government schools that are designated for NCS, especially those who have SEN:


3.1
Hong Kong offers 601 primary schools, 527 secondary schools and 61 special schools
 (60 for Chinese speakers and only 1 for NCS).


3.2
18 schools are designated for NCS (including those with SEN)
, representing less than 1.6% of schools.

3.3
11of these designated schools are English-medium schools or offer English medium classes
, representing less than 1% of schools. 

3.4
The English Schools Foundation (“ESF”) offer a total of 193 places available for NCS students with SEN (primary and secondary levels combined).  Other international schools offer an additional 89 places for a total of only 287 places outside of the government school system. This represents 0.7% of the documented 38048 ethnic minorities under the age of 15 in Hong Kong in 2006. Internationally accepted standards indicate that it is reasonable to consider that 6% of a population can have some type of SEN; which would represent about 2280 potential students. Government schools (which accommodated for 22 NCS children with SEN in 2006), ESF and other international schools together provide 301 documented SEN places in schools designated for NCS students, a short fall of about 1979 places. As of April 2008, 103 NCS children with SEN were on the waiting list a place in a government school. The average waiting time is 24 to 36 months.

3.5
On the other hand, Chinese-speaking children with SEN have access to appropriate education through 61 (60 for Chinese speakers and only 1 for NCS) aided schools and 641 special education classes in the mainstream schools. The difference in their effective enjoyment of their fundamental right to education is due to their language.  Denying a child access to appropriate education in the official language of English is discriminatory on the basis of language and denies that child a basic and fundamental human right. Treating alike different groups of children is no justification when the effect of equal treatment perpetuates discriminatory practices.

5.
The availability of SEN places is left to each school’s discretion.
6.
The NCS children with SEN left behind by the current policies would either need to be lucky enough to come from a wealthy family able to pay for private education or they would have no choice but to attend school in a language that they do not understand. They do not have “alternatives” despite what paragraph 179 of the HK Report suggests. ESF and private international schools are only available to a small number and cannot be viewed as “alternatives”.
6.1
School fees for private international schools vary between HKD28,000 and HKD150,000 per year whereas the median salary in Hong Kong is around HKD10,000 per month
 (i.e.:HKD120,000 per year). Private schools are therefore out of reach for the vast majority.

6.2
“If the child does not understand the language of instruction, no learning can take place ... This does not mean that the government has an obligation to ensure the teaching and learning of all languages in the country as this would be simply impossible ... Learning other-than-official languages does not burden governments to provide and/or finance such education”. The best practice to eliminate all barriers to learning would be “adjustment to language, religion, provenance, disability, family environment, health status and so forth”
.
7.
The Hong Kong authorities explain
 that NCS students who would cope better with English as a medium of instruction must compete with other local students for entry to the limited number of English-medium schools.  In our view, it would be completely unrealistic and unfair to expect NCS children with SEN to compete with typically developing students for the enjoyment of their fundamental right to appropriate education.  Current policies place these students at a disadvantage when compared to Chinese speaking students, both typically developing and those with SEN.
8.
Although the HK Report claims that:


8.1
the government is “committed to the promotion of equal opportunities for all” and that it believes that “all forms of discrimination ... are wrong”, and further explains that “each form of discrimination has its own characteristics”, and that those strategies “must be tailored and appropriate to the particular form of discrimination that they are intended to address ... in the interest of social harmony, and that the promotion of integration and public education on equality remain essential to eliminate prejudice and discrimination”
;


8.2
“the prosperity of Hong Kong is founded, among other things, on its cosmopolitan nature and the contribution of its people from different background and ethnic origin”, and that “racial harmony is a particularly important cornerstone for harmony”
; and that


8.3
“the Education Bureau issued a circular on The Principle of Equal Opportunities in December 2003” reminding all schools of their role and of their duty to “eliminate all forms of discrimination on grounds of sex, class, race, disability and so forth” so as to “avoid any form of discrimination”
 (the circular includes a duty to eliminate discrimination on grounds of language),

the situation of NCS children with SEN has not been addressed.

9.
The HK Report further appears to combat all forms of discrimination
 however the UNCERD’s existing concerns
 about the omission of provisions against indirect discrimination on the basis of language have not yet been addressed
.

10.
The EOC admitted in a letter dated 28 April 2008
 to Growing Together that “the distinguishing feature between NCS children with SEN and Chinese-speaking children with SEN is their different language preference. While the admission to…62 aided special schools and the 641 special classes in mainstream schools may in theory be open to NCS children with SEN, it seems clear that admission to these schools is not a practicable solution to their needs in the light of their own or their family’s language preferences”. The EOC however declines having the authority or duty to look into the matter further. We have set out in Annex 2 a summary of our discussions with the EOC and the Education Bureau.

11.
The substantive parts of the RDO are not in force and no timetable is set for implementation. The RDO does not address language discrimination. In addition, section 26(2) sets out that although discrimination from educational establishment is prohibited, the responsible body cannot be required in any event to modify arrangements in respect of medium of instruction. 

B.
Impact of the current policies on NCS children with SEN

12.
The communication required between teachers and parents to permit a child to develop to the fullest potential may at worse be inexistent and at best be impaired.  A child learns and develops at school and in the home.  If the parents cannot understand the language in which their child is educated, they will be unable to support and understand the child who is likely to feel left behind and isolated.  The support of parents is paramount to the development of children with SEN.  Imposing that NCS children with SEN be educated in Chinese has the effect of depriving those children of an appropriate education and of their parents’ support.

13.
Parents may be unable to follow their child’s progress. A child’s difficulties may also remain undiscovered. A child left behind may feel misunderstood, useless and rejected from close ones and society more generally.

14.
Those children are also likely to struggle to find their place within society.  The most basic education needs (i.e.: speak, read and write) may not be adequately fulfilled. If they miss the basic skills, those children will not have the opportunity to receive appropriate education or training to enter into the workforce and will therefore find it hard to integrate society. 
15.
Instead of promoting understanding, tolerance and friendship, the current policies have a discriminatory effect and set a poor example to the population. This creates an obvious risk of stigmatization of these children. Instead of working towards integration, schools perpetuate the discriminatory model.

Should you have any query, please do not hesitate to contact us.

Yours faithfully,

Abbi DeLessio

Chairperson
Growing Together Limited

41 Mount Kellett Road, The Peak, Hong Kong
Tel: 852-9683-6887
Email: ATDeLessio@aol.com
C.
Recommendations

1. Implement the RDO.

2. Recognize language discrimination.

3. Modify section 26(2) of the RDO pursuant to which educational establishments cannot be required to modify the medium of instruction.

4. Increase number of places in English-medium schools and if necessary, plan for more schools.

5. Impose a requirement that each school (including private international schools) allocate a certain number of places to NCS children with SEN.

6. Implement funding and coordination services that will give incentive to private international schools to welcome NCS children with SEN.

Annex 1 - Right to education

I.
International treaties

(1) International Covenant on Economic, Social and Cultural Rights (1966)
“The States Parties to the present Covenant recognize the right of everyone to education. They agree that education shall be directed to the full development of the human personality and the sense of its dignity, and shall strengthen the respect for human rights and fundamental freedoms. They further agree that education shall enable all persons to participate effectively in a free society, promote understanding, tolerance and friendship among all nations and all racial, ethnic or religious groups, and further the activities of the United Nations for the maintenance of peace”
 .
(2) International Convention on the Elimination of All Forms of Racial Discrimination 

The state parties shall:

(i)
“prohibit and ... eliminate racial discrimination in all its forms and ... guarantee the right of everyone, without distinction as to race, colour, or national or ethnic origin, to equality before the law, notably in the enjoyment of ... the right to education and training”  (article 5(e)(v));

(ii)
“adopt immediate and effective measures, particularly in the fields of teaching, education, culture and information, with a view to combating prejudices which lead to racial discrimination and to promoting understanding, tolerance and friendship among nations and racial or ethnical groups, as well as to propagating the purposes and principles of the Charter of the United Nations, the Universal Declaration of Human Rights, the United Nations Declaration on the Elimination of All Forms of Racial Discrimination, and this Convention” (article 7); 
(iii)
“pursue by all appropriate means and without delay a policy of eliminating racial discrimination in all its forms and promoting understanding among all races, and, to this end... undertakes to engage in no act or practice of racial discrimination ... and to ensure that all public authorities and public institutions, national and local, shall act in conformity with this obligation; ...undertakes not to sponsor, defend or support racial discrimination by any persons or organizations; ... shall take effective measures to review governmental, national and local policies, and to amend, rescind or nullify any laws and regulations which have the effect of creating or perpetuating racial discrimination wherever it exists; ...shall prohibit and bring to an end, by all appropriate means, including legislation as required by circumstances, racial discrimination by any persons, group or organization; ... undertakes to encourage, where appropriate, integrationist multiracial organizations and movements and other means of eliminating barriers between races, and to discourage anything which tends to strengthen racial division”. (see article 2).

"Racial discrimination" is defined as “any distinction, exclusion, restriction or preference based on race, colour, descent, or national or ethnic origin which has the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, of human rights and fundamental freedoms in the political, economic, social, cultural or any other field of public life”. (see article 1.1).

II.
Hong Kong laws
(1) Basic Law
Article 39
“The provisions of the International Covenant on Civil and Political Rights, the International Covenant on Economic, Social and Cultural Rights, and international labour conventions as applied to Hong Kong shall remain in force and shall be implemented through the laws of the Hong Kong Special Administrative Region. 

The rights and freedoms enjoyed by Hong Kong residents shall not be restricted unless as prescribed by law.”

Article 136 
“On the basis of the previous educational system, the Government of the Hong Kong Special Administrative Region shall, on its own, formulate policies on the development and improvement of education, including policies regarding the educational system and its administration, the language of instruction, the allocation of funds, the examination system, the system of academic awards and the recognition of educational qualifications. 

Community organizations and individuals may, in accordance with law, run educational undertakings of various kinds in the Hong Kong Special Administrative Region.”

Article 9 
“In addition to the Chinese language, English may also be used as an official language by the executive authorities, legislature and judiciary of the Hong Kong Special Administrative Region. “

 (2) Race Discrimination Ordinance

The substantive parts of the RDO that should render discrimination, harassment and vilification on ground of race unlawful are not yet in effect.  Section 26(2) provides that the provisions of the RDO cannot be construed as requiring an educational establishment to modify the language of instruction.
Annex 2 - Summary of Growing Together’s discussions with the Education Bureau and the EOC
Beginning in April 2008, Growing Together (GT) has engaged the Hong Kong Executive Authorities, specifically the Education Bureau (EDB) and the Equal Opportunities Commission (EOC) in a series of communications addressing the concerns detailed in this paper.  A summary of these communication follows, please see attached documentation in Annex 3 for full texts.
I. Communication with EOC

· Preliminary communication with EOC focused on lack of parity between services available for Chinese speaking and non-Chinese speaking (NCS) children with special educational needs (SEN) and raised the issue of possible breach of international human rights treaties applicable to Hong Kong and the provisions of the Hong Kong Disability Discrimination Ordinance (DDO)

· EOC reply recognized:

· lack of parity between school places available for NCS children with SEN and Chinese speaking students with SEN

· NCS children with SEN are in a relatively disadvantaged position when compared to Chinese speaking children with SEN.

· Any direct discrimination arising from this situation is likely to be defined as language discrimination.

· Discrimination in this situation was likely not indirect disability discrimination and the provisions of the DDO would not be of much assistance.

· Solution to the problem lies in devoting more resources to NCS children with SEN. 

· GT follow up communication focused on the ability of the EOC to effectively redress the language discrimination recognized in the EOC’s communication; specifically was the EOC able to
· Assist individuals other than those who are victims of disability, sexual or family status discrimination

· Investigate and address specific violations of Hong Kong’s Bill of Rights Ordinance (BORO), Hong Kong’s Basic Law and Hong Kong’s international obligations in respect to discrimination or human rights issues
· EOC reply reinforced mandate of EOC:

· Delineated by local laws; jurisdiction and functions currently defined by Sex Discrimination, Disability Discrimination and Family Status Discrimination Ordinances.

· EOC does not have power or jurisdiction to enforce BORO, the Basic Law or Hong Kong’s international obligations in respect to discrimination or human rights issues that do not fall under the above ordinances

· Disadvantage faced by children NCS children with SEN does not fall under the ordinances and therefore cannot be investigated or addressed by EOC.

II. Communication with EDB

· Preliminary communication with EDB focused on lack of parity between services available for Chinese speaking and NCS children with SEN as well as inadequacies of existing EDB policies in respect to NCS children with SEN. GT communication also made recommendations to reach and maintain parity
· EDB reply recognized:

· Chinese and English are the two official languages in Hong Kong
· Chinese is the main medium of instruction in most primary and secondary schools

· Hong Kong compares favorably to other developed countries providing support for newly arrived non-local students to help them adapt to local education system, including children with SEN.

· NCS children, including those with SEN, are encouraged to study in public sector schools to facilitate their integration into the local community.

· It is the policy of the EDB to accommodate the needs of NCS students with SEN in the public school sector through ‘various measures’

· If there is unmet demand for services in the public sector the EDB will examine provisions for the sector.

· International schools are not intended to meet unmet demand for services in the public sector;  it is the policy of the EDB not to micro-manage these institutions.
· EDB did expect that these international schools would provide equal opportunities for all students. 

· GT follow up communication requested following information from EDB
· Detailed comparison of Hong Kong’s programs for children with SEN with those offered in other developed countries

· Specific details of ‘various measures’ in place to support NCS children with SEN.

· Further explanation of the EDB’s previously stated policy of encouraging NCS children with SEN to attend Chinese language immersion programs to facilitate integration into local community.

· Explanation of  the relationship between EDB and international schools and how the EDB would ensure the international schools were providing equal opportunities when there was no managerial oversight for EDB over international schools.
· How the EDB planned to meet the unmet demand for services that was implied in their communication.

III. Letter writing Campaign
· In June 2008, GT implemented a letter writing campaign to Donald Tsang, Hong Kong’s Chief Executive; Letters were from parents and siblings of NCS children with SEN as well as teachers, therapists and other caregivers.

· Letters focused on individual, first-hand experiences as well as lack of parity between services available for Chinese speaking and NCS children with SEN as well as inadequacies of existing EDB policies in respect to NCS children with SEN. Previously mentioned GT recommendations were also included.

· Chief Executive replied to each letter with a short message stating the matter had been turned over to EDB for review and reply.

· EDB reply recognized:

· Chinese and English are the two official languages in Hong Kong

· Chinese is the main medium of instruction in most primary and secondary schools

· Hong Kong compares favorably to other developed countries providing support for newly arrived non-local students to help them adapt to local education system, including children with SEN.

· NCS children, including those with SEN, are encouraged to study in public sector schools to facilitate their integration into the local community.

· It is the policy of the EDB to accommodate the needs of NCS students with SEN in the public school sector through ‘various measures’

Annex 3 - Copies of relevant communications between Growing Together (GT) and the Equal Opportunities Commission (EOC) and Education Bureau (EDB)
Attached please find:

· Communications between GT and the EDB and the EOC. 
· Fernando Cheung Letter to EOC & Financial Secretary 9 April 2008

· Financial Secretary Reply 24 April 2008

· EOC Reply Cheung 28 April

· GT Letter to Donald Tsang  30 April 2008

· WU PoLing Reply to Fernando Cheung 16 May 2008

· GT Reply to WU PoLing 26 May

· GT Reply to EOC 27 May

· EDB Reply Itong 13 June 2008

· EDB Reply McCann 13 June 2008

· EDB Reply Wilson 13 June 2008

· EDB Reply Lew 16 June 2008

· EDB Submissions to  Hong Kong Legislative Council and GT Replies

· GT Position Paper 31 March 2008

· EDB Submission 3 April 2008

· EDB Submission 12 June 2008

· GT Reply to EDB 12 June Submission

· Minutes of Relevant Hong Kong Legislative Council Meetings

· Minutes 3 April 2008 Hong Kong Legislative Council SEN Subcommittee Meeting

· Minutes 12 June 2008 Hong Kong Legislative Council Education Panel Meeting

· Minutes 19 January 2009 Hong Kong Legislative Council Panel on Constitutional Affairs Meeting

� Paragraph 62, HK Report


�� Letter dated 7 March 2008 from Fatima Binta Victoire Dah, Chairperson of the UNCERD, to the permanent representative of China, provided in Annex 3.


� Letter dated 28 April 2008 from the EOC to Fernando Cheung, chairman of the subcommittee to study issues relating to the provision of boarding places, senior secondary education and employment opportunities for children with special educational needs, provided in Annex 3.


� Even in public sector schools (other than the 18 designated schools accommodating for 22 NCS children with SEN), see minutes of meeting of the Legislative Council dated 12 June 2008, paragraph 55.  


�ICESCR, article 2


� In recent years the UNCERD has made recommendations to states related to the impact of their language policies, recognizing that language may constitute a ground of discrimination. See Concluding Observations to Mongolia (CERD/C/MNG/CO/18, 2006, para 21) and to Estonia (CERD/C/EST/CO/7, 2006, para 20). The preface of the Convention also refers to the observance of human rights and fundamental freedoms for all, irrespective of race, sex, religion or language as one of the purposes of the United Nations


� ICESCR, article 13


� United Nations, General Comment E/C/12/1999/10


� http://www.edb.gov.hk/index.aspx?langno=1&nodeID=396


� Submission of the EB dated 12 June 2008, provided in Annex 3


� Submission of the EB dated 12 June 2008, provided in Annex 3


� in response to paragraph 175 of the HK Report


� 2006 Hong Kong Population By-census; 2006 Population By-census Office; Hong Kong Census and Statistics Department


� Manual on Rights-Based Education - Collaborative project between the UN special rapporteur on the rights to education and Unesco Asia and Pacific Regional Bureau for Education (2004), Dakar Framework for Action (2000).


� HK Report, paragraph 175


� HK Report, Paragraph 62


� HK Report, Paragraph 73


� HK Report, paragraph 173


� HK Report, paragraph 62


� Letter dated 7 March 2008 from Fatima Binta Victoire Dah, Chairperson of the UNCERD to the Permanent Representative of China, provided in Annex 3 


� Paragraph 62 of the HK Report highlights the importance attached to the promotion of human rights through public education and publicity.  Public awareness is necessary to achieve acceptance, tolerance, equality and friendship among all people and to teach to all the human inalienable rights and values of mankind.


� Letter dated 28 April 2008 from the EOC to Fernando Cheung, chairman of the subcommittee to study issues relating to the provision of boarding places, senior secondary education and employment opportunities for children with special educational needs, provided in Annex 3


�ICESCR, article 13 (1)
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